THE 

PARTITION ACT, 1893. 

(ACT IV OF 1893) 

(WITH THE CASE-LAW THEREON) 


COMPILED AT 

THE LAWYER’S COMPANION OFFICE, TR1CH1NOPOLY 

AND PUBLISHED BY 

T. A. VENKASAWMY ROW, 

TRICHINOrOLY AND MADRAS. 


MADRAS: 

THE LAW PRINTING HOUSE, MOUNT ROAD. 
1912. 


Copyright Registered.], 


[All rights reserved. 








THE 

PARTITION ACT, 1893. 

(ACT IV OF 1893) 

(WITH THE CASE-LAW THEREON) 


COMPILED AT 

THE LAWYER’S COMPANION OFFICE, TR1CH1NOPOLY 

AND PUBLISHED BY 

T. A. VENKASAWMY ROW, 

TRICHINOrOLY AND MADRAS. 


MADRAS: 

THE LAW PRINTING HOUSE, MOUNT ROAD. 
1912. 


Copyright Registered.], 


[All rights reserved. 



THE PARTITION ACT, 1893 1 . 

(Act IV of 1893.) 

* [Passed on the. !>t)i March, /<S.9o\] 

An Act to amend the Law rdatmq to Partition. 

WHEREAS it is expedient to amend the law relating to partition ; It is 
hereby enacted as follows : — 

(Notes). 

“ The Paititlon Act , 1893 .” 

(1) Statement of Objects and Reasons- 

For- see Gazette of India, 1892, TV V, p. 40. A 

( 2 ) Report of the Select Committee. 

For- see Gazette of India, 1893, IV V, p SI. B 

(3) Proceedings in Council - 

For- see Gazette of India, 1893, Pt. VI, pp. 38 and 49. C 

(4) Civil Rules of Practice made by the Madras High Court. 

For-under this Act, the Code of Civil Procedure and certain other Aots 

for observance by the Subordinate Civil Courts of that Presidency, 
except the Madras Small Cause Court, see Fort St. George Gazetto, 
1905, Supplement, p. 1. D 

(5) Act declared in force in Upper Burma- 

This Act has been declared in force in Upper Burma (except the Shan States) 
by the Burma Laws Act, 1898 (XIII of 1898) E 

(0) Reasons for the passing of this Act Nature of the Act. 

(n) The present statutory law on the subject of partition, apart from various 
local laws dealing with the partition of land paying revenue to 
Government, is contained in Ss. 265 (S. 54, C.P.C., 1908) and 396 
* (0. XXVI, rr. 13, 14, C.P.C.,1908) of tho Code of Civil Procedure, 

1882. Suo Statomcnt of Obojacls and Reasons. F 

(6) S 265 simply enacts that tho partition or separation of a revenue-paying 
estate shall be made only by the Collector, and need not therefore be 
noticed furthor, as the present Bill leaves untouched all Local laws 
dealing with tho partition of such property. [Ibid.) 0 

(c) S. 396 lays down the procedure which should bo adopted in the partition of 

lands not paying revenue to Government. That section, however, 
only authorizes tho Court to divide the property, and iu some excop* 
tional cases where an equal division is not practicable to award a 
money compensation for (he purposo of equalizing the value of the 
shares. (Ibid.) H 

(d) But as the law now stands the Court must give a share to each of the 

parties and cannot direct a sale and division of the proceeds in any 
case whatever. (Ibid.) I 

(e) Instances however,, occasionally occur where there are insuperable practical 

difficulties in the way of making an equal division and in suoh cases 
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THE PARTITION ACT, 1893 1 . 

(Act IV of 1893.) 

• [Paused on the 9th March, 

An Act to amend the Law rclaljmi to Partition. 

WHEREAS ifc is expedient to amend the law relating to partition ; It is 
hereby enacted as follows 

(Notes). 

“ The PaititIon Act, 1893. ” 

(1) Statement of Objects and Reasons. # 

For- see Gazette of India, 1892, Pi. V, p. 4G. A 

Report of the Select Committee. 

For- see Gazottoof India, 1893, Pc. V, p 51. B 

(3) Proceedings in Council. * 

For- see Gazette of India, 1893, Pt,. VI, pp. 38 and 49. C 

(4) Civil Rules of Practice made by the Madras High Court. 

* For-under this Act, the ('.mle of Civil Procedure and certain other Acts 

for observance by the Subordinate Civil Courts of that Presidency, 
except tbo Madras Small Cause Court, sec Fort St. Oeorgo Gazette, 
1905, Supplement, p. 1. 0 

(5) Act declared in force in Upper Burma. 

This Act has be*en declared in force in Upper Burma (except the Shan Stales) 
by the Burma Laws Act, 1898 (XIII of 1HP8) E 

(f>)«Reasons for the passing of this Act Nature of the Act. 

(u) The present statutory law on the subject of partition, apart from various 
local laws dealing with the partition of laud paying revenue to 
Government, is contained in Ss. ‘265 (S. 54, C.P.C., 1908) and 396 
* (0. XXVI, rr. 13, 14, C.P.C.,1903) of the Code of Civil Procedure, 

1882. See Statement of Obojecia arid Reasons. F 

( b) S 265 simply enacts that the partition or separation of a revenue-paying 

estate shall bo made only by the Collector, and need not therefore be 
noticed further, as the present. Bill leaves untouched all Local laws 
dealing with the partition of such property. (Ibid.) Q 

(c) S. 396 lays down the procedure which should be adopted in the partition of 

lands not paying revenue to Government. That section, however, 
only authorizes the Court to divide the property, And in somo excop- 
, tional cases where an equal division is not practicable to award a 
* money compensation for the* purpose of equalizing the value of the 

shares. {Ibid.) H 

(d) But as the law now stands the Court must give a share to each of the 

parties and cannot direct a sale and division of the proceeds in any 
@ case whatever. (Ibid.) I 

(e) Instances however^ occasionally occur where there are insuperable practioal 

■ • • difficulties in the way of making an equal division and in suoh oases 

34 —A 



2 Act IY of 1893 (the partition act). 

“ The Partition Act, 1893 ’’-(Continued). 

the Court is either powerless to give effect to its decree, or is driven to 
c ml kinds of shifts and expedients in order to do so. Such <fifaculties 

are by no means of very rare occurrence, although in many cases 
where the parties are properly advised thof generally agree to Borne 
mutual arrangement, and thus relieve the Court from embarassment. 
(Ibid.) i 

(/) It is proposed in the present Act to supply this defect in the laW by giving 
the Court, under proper safeguards, a discretionary authority to direot 
a sale where a partition cannot reasonably be made and a sale would, 
in the opinion of the Court, be more beneficial for the parties. 
(Ibid.) K 

(g) But having regard to the strong attachment of the people of this country 

to their landed possessions, it is proposed to make the consent of partfes 
* interested at least, to the t xient of a moiety in the property a condition 

preoedent to the exercise by the Court of this new power. (Ibid.) L 

(h) In order at the same time to prevent any oppressive txeroise of this privilege, 

it is proposod to givo such of the share-holders as do not desire a sale 
the right to buy the others out at a Valuation to bo deterpgioed by the 
Court, (Ibid ) jg 

(i) The powor, moreover, which it is proposed to give to the Court will be a 

discretional y one to be exercised on a consideration of all the ciAum- 
Btances of the case. (Ibid.) • ^ 

(j) It should be added that where the Court i-, obliged to direot a sale, a right 

of pre-emption is given by ihe Hill to the pariies similar to that oon- 
ferred ou share-holders by S. 310 of the Code of Civil Prooedure, 1882. 
(lbui.) , Q 

(k) It is also proposed in the Hill to give the Court the power of compelling a 

stranger, who has acquired bv purchase a share m a family dwelling- 
house when he seeks for a partition, to sell his share to the membeis 
of the family who are the owners of the rest of the house at a valua¬ 
tion to be determined by the Court. (Ibiil.) p 

(f) This provision is only an extension of the privilege given to suoh share¬ 
holders by S. 44, paragiaph 2, of the Transfer of Property Act, and is 
an application of a well known rule whioh obtains among Mahome- 
rians everywhere and by custom also among Hindus in some parts 
of the oountry. (Ibid.) q 

(?n) The other seououa of the Bill only deal with m itters of procedure and do 
not call for any detailed notice, \lbid.) ^ 

(7) Act a general Act. 

The Act puiports to be a general Act extending to the whole of British India. 
Per SUnley, C.J. in 30 A. 3,14=5 A.L.J. 352 (354) = A.W.N (1908), 


126 = 4 M.L.T. 38. 


8 


(8) Applicability of Act. 

The Act cannot apply unless, in a suit for partition instituted prior to the com- 
meneement of the Act a decree for partition might have been made. 
17 O.P.L.R. 45 (47). , j. 
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/.—•‘The Partition Act, 1893 "—{Concluded). 

(9) Partijlon of the house-latrine—Common user—Compensation for the sale of a 
latrine and for passage thereto. • 

The plaintiff and the defendant, who are brothers partitioned their dwelling 
house in 1S93 and at tho time of partition it was arranged that each 
brother should enjoy the use of the house-latrine aud of the passage there¬ 
to. The plaintiff brought the presont suit for a partition of the latrine. 
The first Court held that the arrangement for common user was equiva¬ 
lent to a partition and could not be disturbed. The Lower Appellate 
Court, applying the provisions of the Partition Act, 1893 to the case, 
sanctioned the sale of the latrine and passage to the plaintiff and 
awarded the sale-proceeds as compensation to the defendant. Held 
that the Partition Aot did not apply, that the latrino had in effeot 
already been partitioned and that the plaintiff was not entitled to the 
relief asked for. {Ibid.) Q 


(10) Partition need not be by metes and bounds. 

(а) A partition need not necessarily be by metes and bounds. 17 C.P.L.R. 45 

(47). Y 

(б) *This is well explained in a passage from tho Viramitrodaya (Chap. I seotion 

4):—“The term partition signifies the adjustment into specific portions, 
of tho divers rights which accrued to the entire estate. Where a Bingle 
chattel such as a female slave, or a cow. or tho like is common to many 
co-parceners then also the meaning of the term partition, namely, the 
adjustment of rights into specific portions, holds good ; because the 
right of each co-sharer is made known by mcaus of tho sorvioe of the 
slave, or the milking of the cow, or the like, douo at regulated inter- 
vals."’ . (Ibid.) W 

(11) Competency of Court to award money—Decree in liou of share. 

a Independently of the provisions of tho Partition Act, 1893, a Court is not justi¬ 
fied m passing a mere money-decree in lieu of possession by partition 
as claimed in the plaint. 36 P.R. 1907 = 51 P.W.R. 1907 = 1 Ind.Cas. 
697 <698) <10 0. 675, not applied). X 


* Title, extent, com- 1. (1) This Act mav be called the Partition Act, 

mencement aud sav- 

ing. loJo; 

(2) It extends to the whole of British India ; and 

(3) It shall come into force at once. 

(4) But nothing herein contained shall be deemed to affect any local 
-law providing for the partition of immoveable property paying revenue to 

Government. 


2. tWhenever in any suit for partition in which, if instituted prior 

Power to Court to to the commencement of this Act, a decree for partition 

order sale instead of might have been made, it appears to the Court that, by 
divison in partition , . , 

8U its. reason of the nature of the property to which the amt 

relates, or of the number of the share-holders therein or 


pf any other special circumstance), a division of the property cannot reason- 
‘ably or cdnveniently be made, and that a sale of the property, and 
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Aot IY of 1898 (the partition act). 

distribution of the proceeds would be more beneficial for all the Bhare 
holders, the Court may. if it thinks fit, on the request of any of such share¬ 
holder# interested individually or collectively to the extent of one moiety 
or upwards, direct a salo 1 of the property and a distribution of the 

procoeds. 

(Notes) ■ 

N.B.— Sec, also, canon noted under 8. 4, infra. 

Applicability of section. 

This section applies to Mahomudans as well as to Hindu*, l'er Stanley, C.J. 
30 A. 8-21=6 A.L.J. 352 (354) = A. W.N. (1908), 120 = 4 M.L.T. 38. Y 


“ Whenever in any suit — sale. ” 

* 

(1) Property not capable of division—Plaintiff if may sue for sale of share by 
defendant at a valuation -All share-holders to bid for property. 

Whore the nature of i.ho proper'y j nntly owned by the plaintiff and the defend¬ 
ant is such that a division of it amongst them cannot reasonably or 
conveniently bo niauo the pla'nliff has not the light to el&im that the 
defendant should be compelled to transfer his share to tho plaintiff at 
a valuation, merely because bo happened to have possession of the 
property at the commencement of the action. The proper course is to 
direct a sale of tho property am >ngst tho co-sharers, and it should be 
givon to that share-holder who offers to pay the highest price above the 
valuation made by the Court, 15 C.W.N. 552 [Williams v. Games, L.R. 
10 Ch. App. 201 (1875) and Put v. Jones, 5 App. Cas. 651 (1880), FJ], 
But see 15 G.W.N. 555, • Z 


(2) Decree for partition—Power of Court to order sale instead of division. 

(а) 8. 2 of the Partition Act, which gives, the Court power to ordor sale instead 

ol division in partition suits, applies equally where the Court has to 
pass a decree iu a suit for pamuon, as also whero the Court has already 
passed a decree directing partition in a particular mode, and the mode 
becomes impracticable or inexpedient. 10 Bom.L.R. 23 = 32 B. 103 = 

3 M.L.T. 141 [24 M. GW; 5 C.W.N, 128, h\]. A 

(5) This section which empowers a Court to order a sale of property instead of a 
division, in partition suns, may be applied though a preliminary order, 
defining the share of a plaintiff and directing partition has been passed. 
24 M. 639. £ 

(c) There is nothing in this section to limit its operation to cases in which no 

order has been paseod. (Ibid.) Q 

(d) 8. 10 makes it quite clear that the Act can be applied until tfie woheme ol 
partition has been finally approvtd, i.c., until a final decree has been passed 

under this section. 21 M 639(641). D 

• 

(б) It is for those who object to partition representing at least a moiety of the 

interests in the property to show that partition cannot, by reason of 
tho circumstances thcru stated, be reasonably or conveniently effected, 
and that a salo of the property will bo more beneficial fqr all the share¬ 
holders. (Ibid ) £ 
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I.—'" Whenever In any suit... .sale”— (Concluded). 

(J) Having regard to the nature of the property in this case, namely, a dwell¬ 
ing-house, the siise of the house, and the number of shares there can he 
no doubt that a partition must be inconvenient and unreasonable, and 
that a sale will be more beneficial for all parties. (Ibid.) F 

(g) 8.,4 infra, moreover, gives the defendants the right to purohase the plain¬ 
tiff’s shares, since he, being a stranger, has bought a part of the family 

• house. If the defendants exercise their option the provision of this 
section need not be applied.' (Ibid.) Q 

a 

(3) Partition of a house in two divisions—The mode of division found Inexpedient 
in execution of the decree. 

A decree for partition of a house ordered its division into two equal moieties. 
In rxecution of the decree this mode of division was found inexpedient, 
and the Court, therefore, ordered the house to bo sold and the sale- 
proceeds to be equally divided between the parties under this seotion oti 
appeal— held, that the order was right. 32 13. 103= 10 Bom.L R. 23 = 
3M.L.T. 141. H 

(4) Preliminary decree—Order for sale—Civil Procedure Code (Act XIV of 1882), 
S. 396* 

Where m a suit for partition a Commissioner appointed under S. 390, C.P.C., 
to make a partition after the preliminary decree had boon passed, sub¬ 
mitted a report and the Court on consideration of the report was of 
opinion that the property could not bo conveniently partitioned, and 
thou passed an order for sale of the property under the provisions of 
this section, held —That the Oornt could pass an order under this 
section for sale of the property, aud tho fact that a preliminary deoree 
had bpen passod was no bar to his proceeding under that section. 
5 C.W.N. 128. [ F. % 32 13. 103=10 Bom.L R. ‘23 = 3 M.L.T. 141.] I 

. 2. (1) If, in any ease in which the Court is requested under the last 

Procedure whon foregoing section to direct a sale, any other share- 

sharer undertakes to holder applies for loave to buy at a valuation the share 

bu> ’ or shares of the party or parties asking for a sale, tho 

Court shall order a valuation of the sharo or shares in such manner as it 
may think fit and offer to soil tho samo to such share-holder at tho price so 
ascertained, and may give all necessary and proper directions in that bohalf. 

(2) If two or more share-holders severally apply for leave to buy as 
provided in sub-S. (1), tho Court shall order a sale of tho share or shares 
to the share-holder who offers to pay tho highest price above the valuation 
made by the Court. 

(^) if no such share-holder is willing to buy such share or shares at 
the price so ascertained, the applicant or applicants shall be liable to pay 
all costs of or incidont to the application or applications. 

(Notes). 

Applicability of section 

This section applios to Mahomedans as well as to Hindus. Per Stanley , C.J. 

* 30 A. 324 = 5 A.L.J. 352 (354) = A.W.N. (1908), 126 = 4 M.L.T. 38. J 
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6 Act IY of 1898 {the partition act). 

I.—'* Procedure when sharer undertakes to buy.'* 

Bale of property of which partition is sought—Right to apply for leav^ to pur¬ 
chase. 

(а) Under 8. 3 ol Act IV of 1893, the person at whose instance an order for 

sale of property sought to be partitioned is made is not entitled to apply 
for leave to purchase the share or shares of the other party or parties 
entitled to partition. A.W.N. (1895), 231. ® 

(б) Under S. 3 of the said Act also the Court is not competent to order the whole 

of the property in question to be sold at a valuation, but only the share 
or shares of the applicant or applicants for sale. (Ibid.) L 

4 I. (1) Where a share of a dwelling-house 2 belonging to an undivi¬ 
ded family 3 has boon transferred to a person who is 
transfcroo^^sharc no ** a raembei of such family and such transferee sues 
in dwelling-house. for partition, tho Court shall, if any member of the 
family being a slmre-holder shall undertake to buy tho^ 
share of such transferee, make a valuation of such share in such manner 
as it thinks tit and direct the sale of such share 4 to such sharo-holder, 
and may givo all necessary and proper directions 5 in that behalf. 

(2) If in any caso described in suhrS. (1) two or more members of 
the family boing such sharo-holdors severally undertake to buy such share, 
tho Court** shall follow tho procedure proscribed by sub-section (2) of the 
last forogoing section. 


(Notes). 

N.B. —See cases noted under S. ‘2, supra. 

I —"Section 4 ." 

Application under the section may be made alter preliminary decree—Elements 

necessary to attract operation of section. 

* 

(а) An application under S. 4 of the Partition Act, 1893, may be made after the 

preliminary decree. 7 Ind. Gas. 430 = 12 C L.J. 525 [3 Ind. Cas. 247 
= 10 C.L.J. 503, H.; 5 C.\V.N. 12S ; 24 M. 639,21 A. 409; 32 B. 103 = 

10 Bom.L.It. 23 = 3 M.L.T. 141, F.\ 7 C.L J. 93, I).]. H 

(б) The operation of this seotiou cannot be avoided if the property comprised in < 

the suit includes iu addition to the dwelling house other lauds owned 
by the parties. The elements which must co-exist to attraot the opera¬ 
tion of 8. 4 are, first, that the dwelling should belong to an undivided 
family ; secondly, that a share thereof should have been transferred to 
a person who is not a member of suoh family ; and thirdly, that the 
transferee should sue for partition. The circumstanoe thUt the plain¬ 
tiff had purchased, in addition to a share of the dwelling house, a share 
of other lands as well, of which be sought partition in the suit does not 
render inapplicable the provision^ of 8. 4. (Ibid.) (23 B. 77, R,), N 

(c) This section does not provide that the application contemplated by it shoBld 
be made before the preliminary decree ; on the other hand, it is obvious 
that the application cannot be made till the rights of the parties have 
been determined by the preliminary dooree. (Ibid.) (437)* 0* 
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I,—**Section 4 ” — (Concluded). 

(d) To take one illustration it is oonoeivable that there may be a dispute be- 
* tween the parties as to whether the plaintiff has really aoquired any 
interest in the dwelling house or not, and whether, he is entitled to 
, demand a partition oC it. Such question mast, clearly, be determined 
before a defendant can be expected to make an application under 8. 4. 
(Ibid.) P 

(e[ As was pointed out by this Court in the o*se of 10 C.L.J. 503=3 Ind, 
Cas. 217; the question whether a particular property alleged to be 
, joint really possesses that character, must be determined before the 

preliminary deoree is made ; all questions involving the title of the 
parties and their right to any relief within the issues, are judicial in 
character, and must be determined by the Court, such determination 
to be made ordinarily by the Court, aud incorporated in the interloou* 
tory decree before any pariition is made or direoted, (Ibid.) Q 

(/) An application, under this section, therefore, cannot be properly made,’ 
before it has been declared by the preliminary decree, that the plaintiff, 
who is not a member of the family, has aoquired a valid title to a 
share thereof, and is entitled to oUum partition. (Ibid.) R 

(< 7 ) *This view has been a*dopted in the eases of 5 C. W.N. 123 ; 24 M. 039 ; 21 A. 
409 ; 32 13. 103 = 10 Bom. L.R. 23 = 3 M.L.T. Ill; where it was ruled 
that an application, under S 2 or S. 4 of this Act may be made after 
vhe preliminary decreo. (Ibid.) S 

2.—“ Dwelling-house. ” 

(1) “ House,” scope of the term. 

The term “ house ” embraces not merely the structure or building, but includes 
also adjacent buildings, oartilsge, garden, oourtyard, orchard and all 
that is necessary for the convenient occupation of the house ; but not 
that which is only for the personal uro aud convenience of the occu¬ 
pier. 7 Ind. Cas. 436-12 C.L.J. 525. [Steel v. Midland Ry. Co.. L.R. 
1 Ch. App. 275 = 12 Jur. <N.S.) 218 = 14 L T. 3 = 14 W,R. 367: 
Governors of St. Thomas Hospital v. Charing Cross Ry. Co., 1 J. and 
H. 400=30 L.J. Ch. 895=7 Jur. (N S.) 256, Brighten and South Coast 
Ry. Co., 3 Deg. and S. 653 = 33 Beav. 101 = 2 N.R. 566 ; 33 L.J. Ch. 
29=9 L.T. 1-S4 = 11 W.R. 1088, Kerford v, Seacombe etc., Ry Co., 
67 L.J. Cb. 270 = 58 L.T. 445 = 36 W.R 431-52 J.P. 487 and Low 
v. Staities, 16 T.L.R. 184=64 J.P. 212, Ref.]. T 

(2) Mahoipedan dwelling-house. 

The terms of this section are applicable to Mahomedan dwelling-houses also. 
See 30 A. 324 = 5 A.L.J. 352 = 4 M.L.T. 38 = A.W.N. (1908), 126, noted 
infra. U 

J.—“ Undivided family. ” 

(1) FaraHy—Meaning. 

(a) The w>rd “ family ” as used in the Partition Act, ought to be gi?en a 
liberal and comprehensive meaning, and it does include a group of 
persons related in blood, who live in one house or under one head or 
, management. There ia nothing in that Act to aupport the suggestion 

that the word was intended to be used in a very narrow and restricted 
sense, namely, a body of persons who can trace their deeoent from a 
' oommon ancestor. 7 Ind. Cas. 436=12 C.L.J. 526. Y 
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3.—“ Undivided family ’’—(Continued). 

(b) The words “ undivided family ” in the suction must be taken to jnean un- 

• divided qua the dwelling house in question, and to be a family which 

owns the house but has not div dt doic. (Ibid.) [30 A. 324 = A.W.N. 
(1003) 120=5 A.L J. 352 = 4 M.L.T. 38 (F.B.), F. ; 29 A. 308 = 4 A.L.J. 
209 = A.W.N. (1907) 52, diss.] W 

,(c) It is not necessary to constitute an undivided family for the purposes of 
1 S. 4 of the Partition Act.that the members of the family should cons¬ 

tantly reside in the dwelling house; nor is it necessary that they 
• should bo joint in mess. Ibid. [30 A. 324 (F.B.) = A.W N. (1908) 126 = 

5 A.L.J. 352 = 4 M.L T. 38 ; and 23 13. 73, Eel.). X 

(d) The term “ family " is not defined in the Partition Act, and it would not 
bo possible or desirable to framo a comprehensive formula or exhaus¬ 
tive definition to indicate all that is easily understood by the term 
“family”. (Ibid.) (ISO). Y 

(c) As was well ohservod by Kinder ale ij, 1’ C., in (Keen Marsden, 1 Drew 646* 

(651) = 1 Eq. R. 437 --22 1. J Ch. 1092= 1 W.R. 511. the word “ family’’ 

is, in itself, a word of a most loose m^d flexible description. [Ibid ) Z 

• 

(/) It is in fact as Wiclcens, V.C., said in Bint v Ilellyar L.R. 14 Eq. 160, 
a popular and not a technical i xprcssion, atid its meaning is often 
controlled by the context. (Ibid.) • A 

(q) As iH pointed out in the Oxford ! hctionary. Volume, IV, p. 55, although the 
torm “ family ” is sometimes used to uicludo those descended or 
claiming descent from a common ancestor, it has, very often, a much 
wider import; it is ofton used to indicate a body of persons formed by 
those who ere merely conneoieii by blood or ailiniiy it is sometimes 
used to include even a body of persons who live in one house or under 
one head. (Ibid ) B 

(7i) In the caso of Wilson v. Cochran, *31 T. xas 677 = 98 Am. Dec. 553; the 
matter was put clearly and concisely as follows :—■* The term family 
embraces a collective body of persons living together in one house or 
within the cartilage. In legal phrase, this is the generic description 
of a “ family ”, (Ibid.) C 

(i) It embraces a household comprised of parents or children or other relatives 
or domestic servants, in short, every collective body of persons living 
together within the same cartilage, subsisting in common, ajpd direct¬ 
ing their attention to a common objeot—the promotion of their 
mutual interests, and gncial happiness. This is tbo most popular 
acceptation ot the word. (Ibid.) D 

(2) Undivided family—Meaning. 

Held, that according to S. 4 of this Act the words " undivided famify*'•must be 
so interpreted as to include every family whether it to be Hindu or 
otherwise and one which is undived qua the particular dwelliug house; 
and the words “dwelling house” inust bo interpreted to mean not only 
the house in which the members of an undivided family actually lure 
but also whiob belongs to the family and in which other members of 
that family have a right to live if thov Joel so inclined to do. 9 O.C. 

166 . • B* 
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3.—“ Undivided family" --(Continued). 

(3) 41 Undivided family, 1 ’ Meaning of —8. 4, whether applicable toMahomedans. 

(а) “ The question whioh has bean referred to us toe determination in this case 

ib whether or not Muhammad* is are exoluded from the bvnefn. of 8. 4 
< of the Partition Act, No, IV of land. •• Per Stanley), Q.J , 30 A, 324 
= 5 A.L.J.R. 352 (354) = A.VV.N. (I90S), 126 = t M.LT. 38. [29 A. 

308 = A.W.N, (1907), 53 = 4 A.L.J. 209, Overruled ,.] P 

(б) * This seotion prescribes that where a share of a dwelling house belonging to 

an undivided family has betn transferred to a person who is not a 
i member of suoh family and such transferee sues for partition, the 

Court shall, if any member of the family being a share-holder shall ' 
undertake to buy the share of such transferee, make it valuation of 
such share in Buoh manner as it thinks fit and direct the sale of suoh 
share to suoh share-holder. (Ibid.y 6 

(c) It is contended on the one hand that the words “ undivided family” as used 

in this seotion mean a joint family and are confined to Hindus or to 
Muhammadans who have adopted the Hindu rule as to joint family 
property. (Ibid.) H 

(d) On the other hand the contention is that the expression is of general appli¬ 

cation and means a family, whether Hindu, Muhammadan, Christian, 
et cetera, possessed of a dwelling-house which has not boon divided or 
partitioned among the members of the family. (Ibid.) I 

(e) The Act purports to be a general Aot extending to the whole of British India, 

and admittedly Ss. 2 and 3 apply to Muhammadans as well as to 
Hindus. (Ibid.) J 

{/) B. 2 supra enables the Court in a suit for partition, m a case in whioh a 
division of property cannot reasonably or conveniently be made and in 
which a sale and distribution of the proceeds would be more beneficial 
for all the share-holders, on the request of share-holders interested 
individually or collectively to the extent of a moiety or upwards, lo 
direct a sale of the property. (Ibid.) K 

(g) The succeeding section empowers the Court, m a case coming within tbu 
previous section, if any share-holder applies for leave to buy at a 
valuation the share or shares of the party or parties asking for a sale, 
to order a valuation of the share or shares and to offer the same to such 
share-holder at the pnoe so asoertaiued. (Ibid.) L 

' (hj Then follows the fourth seotion, and iu it nothing is found to mdioate turn 

it was intended to apply to any limited class of the community .(Ibid )M 

(i) The words “ undivided family” as uaed in this section appear to bo borrowed 

from S. 44 of the Transfer of Property Aot. (Ibid.) N 

(j) The last clause of that section prescribes that where the transferee of a share 
# • of a dwelling house belonging to an undivided family is not a member 

of the family, nothing in this bectiun shall be deemed to entitle him 
to joint possession or other common or part enjoyment of (be dwelling 
house. (Ibid.) * 0 

t (ft) This provision of the statute is clearly of general application, and the effect 
of it is to compel the transferee of a share of a dwelling-house belong¬ 
ing to an undiyided family who is a stranger to the family to enforce 
■ his rights in regard to suoh share by partition. (Ibid.) f 

96—JB 
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[S. 4 


3.—‘‘ Undivided famlly ,, ~(Conclud*d). 

(l) There appotr* to be no reason why the words “ undivided family as used 

* in 8. 4 of the Partition Act. should have a narrower meaning than 

they have in 8. 44 of tho T.P. Aot. (Ibid.) 9 

(m) If the Legislature intended that 8. 4 should have limited operation, one 

should expect to find some indication of this in the language of the 
seotiou. (Ibid.) t H 

(«) For example, instead of the words '' undivided family” the expression 
" undivided Hindu family" or “ joint family" might have been used. 
(Ibid.) S 

(o) The question came before a Bench of this Court in 25 A. 808 whioh was a 

second appeal. The respondent to it was not represented, Kw>z end 
Richards, JJ., in that case held on the analogy of the Full Benoh rising 
» in 13 A. 282 that 8.4 did not apply to a Muhammadan family, but 

they did so with some regret. (Ibid.) T 

(p) In 13 A. 282 it was held that the words " joint family property” in Art. 127 

" of Soh. II of the Limitation Aot, mean the property of a joint 

family. In that ease the word "joint” which has a settled and well 
defined meaning is used, and it is in no sense ambiguous* It could not 
be used as dosoriptivo of property held m common. I fail to discover 
that there is any analogy between the two oases. (Ibid.) U 

(q) It seems that the object of the section, as was pointed out by Mr. Wells, 

Judicial Commissioner, in 9 O.C. 156 is to prevent a transferee of a 
member of a family who is an outsider from forcing his way into a 
dwelling-house in whioh other members of his transferor's family have 
a right to live, and that the words “undivided family” must be taken 
to mean "undivided qua the dwelling-house in question and to be a 
family whioh owns the bouse but has not divided it.” (Ibid.) Y 

(r) It haB been pointed out to the Court that the Partition Aot has beeti extend¬ 

ed to Upper Burma under the Upper Burma Laws Aot, No. XIII of 
1895. (Ibid.) y 

(s) No part of the Aot merely but tho whole Aot has been so extended. 

(llid.) X 

(t) If 8. 4 was inteuded by the Legislature to apply to Hindus only or persons 

who have adopted the Hindu rule of joint family property, it is unlike¬ 
ly that it would have so extended 8. 4 in view of the faot that there 
are very few Hindus m Upper Burma. (Ibid.) Y 

(») For these reasons, Muhammadans are not exoluded from the benefit of 8. 4, 
Partition Act; 1893. (Ibid.) [9 0.0. 158, F.; 29 A. 308, Overruled.] Z 

4.—" The Court shall—sale ot such share. ” • # 

(1) Partition—-Property not conveniently divisible-Sale among os sharers to high¬ 
est bidder. 

Where the nature of the property to be divided in a partition suit, is such that a 
division thereof amoDgstaltthe share-holders cannot reasonably or 
conveniently be made the proper ooutse to follow is to direct a sale of 
the property among the co-sharers: and it should be givgn to that share¬ 
holder who others to pay the highest prios above the valuation made 
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4 ,—" The Court shall—sale of such share ’ ’—(Concluded). 

by the Court. The defendant oannot be compelled to transfer hie share 
at a valuation to the plaintiff merely because the latter happened to 
bave possession of the property at the lime when he commences the 
aotion. 7 Iud. Cas. 844, IVilliatns v. Games, L.R. 10 Ch. App. 204 =.44 
L.J. Ch. 245 = 32 L.T. 414 = 23 W.R. 779 and Pit v. Jones, 5 App. Cae. 
651 = 49 L.J. Ch. 795 = 43 L.T. 385 = 29 W R. 33, Ref; 6 O.L.J. 8 

• (note) D. J A 

(2) Plotbollton by oo-sharer, not convenient for division—Partition of tank— 

' Court's discretion to refuse partition and to allow the party in possession 

to buy the other party out—Equity. 

The defendants in a suit for partition had built a dwelling-house on a plot of 7 
cottahs of land without opposition from the plaintiff who was a stranger 
and owned only a l/10tta share in it and in an adjoining plot of 1 bigha « 
6 oottahu. The lower appellate Court finding that it would be very 
inconvenient for all parties concerned if these plots were divided by 
metes and bounds allowed the defeudauis to buy up the plaintiff's 
shares at a proper valuation : B 

• 

Held-—That whether 8. 4 of Act [V of 1893 applied to the case or not it is a 
well-known principle of equity which must be adopted in all partition 
, cases that when it is inconvenient to divide a property, that property 

muBt be left in the possession of the person in occupation and the 
other person who cannot conveniently gut aatual possession, compensat¬ 
ed. A tank covering one bigha in which plaintiff owned a l/20th 
share was left joint, the lower Appellate Court holding that it was not 
convenient to divide it. The High Court affirmed that deoisiou. 15 
C.W.N.S55. C 

S.—“ Necessary and proper directions. ’ ’ 

Suit for partition—Extension. 

(a) It is open to a Court, which has fixed a time within which the price of a 
share of the ^property which is to be partitioned, is to be paid, to 
afterwards extend that time. 1 A.L.J. 474. D 

(6; Under sub-S. 1 of S. 4, when the Court haH made the valuation of the 
sbare and direoted the sale thereof, it may give all necessary and pro- 
, per direction in that behalf. Ibid (475.) E 

6.— " The Court.” 

G.P.C. (Act X1Y of 1882). S. 831 — Resistance or obstruction—Decree for partition— 
Decree for possession. 

Wherq a person is held entitled to the possession of a share in certain property 

* after partition, and a Commissioner is appointed to partition the 
property and put him in possession of his share, resistance to such 
Commissioner is 'resistance or obstruction,' within the meaning of 
8. 331 of the Code of Civil Procedure for possession. It is only when 
the suit is for partition that a member of the joint family may buy out 
the plaintiff, under 8- 4 of the Partition Act. He is not entitled to do 
so when the suit has been deoreed and the decree for possession is 

* being executed. 7,C.L.J. 98. But see 7 Ind. Cas, 436, supra. F 
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XIV of 1882 . 


XIV of 1882 . 


8 . In any suit for partition a request for sale may be made or an 
Representation of undertaking, or application for leave, to buy# may be 
partiep under dis- V on or made on behalf of any party under disability 
by any porson authorized to act on behalf of such party 
in such suit, hut the Court shall not be bound to comply with any such 
request, undertaking or application unless it is of opinion that the sale or 
purchase will ho for the benefit of the party under such disability. 


6 , ( 1 ) flvery sale under S. 2 shall be subject to a reserved bidding, 
Reserved bidding an<1 fcll ° amo,int of flUch bidding shall be fixed by 


and bidding 
share-holders. 


by the Court in such manner as it may think fit and may 
be varied from time to time. 


(2) On any such salo any of the share-holders shall be at liberty*to 
bid at tho sale on such terms as to non-payment of deposit or as to setting 
off or accounting for the purchase-money or any part thereof instead of 
paying the same as to tho Court may seem reasonable. 

(3) If two or more persons, of whom on! is a share-holder # in the pro¬ 
perty, respectively advance the same 311 m at any bidding at such sale, such 
bidding shall bo deemed to he tho bidding of the sharo-holder. 

Procedure to be 7. Save as hereinbefore provided, when any pro- 

followed in oasr of porty is directed to be sold under this Act, the follow- 

mil os 

ing procedure shall, as far as practicable, be adopted, 
namely: 

{a) if the property he sold under a decree ’or order of the High 
Court of Calcutta, Madras or Bombay in the exercise of its 
original jurisdiction, or of tho Court of the Recorder of R&ngeon, 
the procedure of such Court in its original civil jurisdiction for 
the sale of property by the Registrar; 

( b ) if tho property bo sold under a decree or order of any other 
Court, such procedure as the High Court may from time to 
time by rules prescribe in this behalf, and until such rules are 
made, the procedure prescribed in the Code of Civil Procedure 

• 

in respect of sales in execution of decrees. 

8 . Any order for sale made by the Court under Ss. 2, 3 or 4 shall be 
Orders fojr sale to deemed to be a decree within the meaning of S. 2 
be deemod decrees. of the Code of Civil Procedure. 


In any suit for partition the Court may, if it shall thinl^fit, make 

Saving of power to a decree for a partition of part of the property to which 

order partly parti- the suit relates and & sale of the remainder under this 

tion and partly sale, . 


10. This Act shall apply to suits instituted before the commencement I 
Application of Aet thereof, in which no scheme for the partition of tke 
property has been finally approved by the Court, 


rr-- — - 

to pending suits, 
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S. 10] 


(Notes). 

f /. — “ This Act shall apply .... commencement .' ’ 

Partition suit instituted before commencement of Aot -Interlocutory 'decree— 
Offer by party to pay compensation to other to avoid partition of house-pro¬ 
perty. 4 

(a) This section provides that the Aot applies to suits instituted before the 

commencement of the Act, in whioh no sobeme for the partition of the 
, * property has boon finally approved by the Oourt. 21 A. 409. 0 

(b) Where, therefore, after the passing of an interlocutory decree, in a partition 

suit instituted before the coming into force of the Aot, a party asked, 
as regards a portion of the property consisting of bouses, that instead 
of their being partitioned, be might be allowed to pay compensation 
to the other party, under the provisions of Aot IV of 1893, held that 
the Court was wrong in refusing to accede to the request on the ground 
that the Act was not applicable to Buob a case. 21 A. 409. H 

(c) An interlocutory decree in a partition suit declaring that plaintiff is entitled 

to possession of a certain share, isnot or.e which is capable of execution 
as a partition deoree. There must be a further application to the 
Court for the appointment of an amin to prepare a scheme of partition 
for approval by the Court. It is only after a deoree has been made by 
the Court expressing its approval of the partition Bchema that there is 
any deoree capable of execution as a partition deoree. Ibid. (20 A. 311; 
A.W.N. (1898), 99, i2.). I 
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Register of Patents . 

20. Register of Patonts. 


Crown. 

21. Patent to bind Crown. 

Compulsory, Licenses and Revocation. 

22. Compulsory licenses and revocation. 

2$. Revocation of patents worked outside British India. 

24. Power of Controller to rovoko surrendered patent. 

25. Revocation of patent on public grounds. 

Legal Proceedings. 

26. Petition for revocation of patent. 

27. Notice of proceedings to persons interested. 

28. Framing issue for trial boforq other Courts. 

29. Suits for infringement of patents. 

30. Exemption of innocent infringer from liability for damages. 
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34. Power of High Court to stay proceedings, etc.. 

35. Hearing with assessor. 
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, Miscellaneous. 

37. Grant of patents to two or more persons. 
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39. Loss or destruction of patent. 
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42. Foreign vessels in British Indian waters. 


PART II. 
Designs. 

Registration of Designs. 

43. Application f<?r registration of designs. 

44. Registration of designs in now classes. 

45. Certificate of registration. 

46. Register of Designs. 
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Sections. 

Copyright in Registered Designs. 

47. Copyright; on registration. * 

48. Requirements before delivery on sale. 

49. Effect of disclosure on copyright. 

50. Inspection of registered designs. 

51. Information as to existence of copyright. 

* 

Industrial and International Exhibitions, 

52. Provisions as to exhibitions. 

Legal Proceedings. 

53. Piracy of registered design. 

*54. Application of certain provisions of the Act as to patents and designs* 

PART III. 

General. 

• Patent. Office and Proceedings thereat. 

55. Patent Office. 

5Q. Officers and clerks. 

Fees. 

57. Fees. 

Provisions as to Registers and other Documents in the Patent Office. 

58. Notice of trust not to be entered in registers. 

59. Inspection of and extracts from registers. 

60. Privilege of reports of Controller. 

Ul. "Prohibition of publication of specification, drawings, etc., where 
application abandoned, etc. 

62. Power for Controller to corroct clerical errors. 
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Council. 
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Sections. 

Agency. 

75. ^Subscription and verification of certain documents. 

76. Agency. 

Powers, etc., of Governor General in Council. 

77. Power for Governor General in Council to make rules. 

Offences. 

78. Wrongful use of words'" Patent Office,” 

Savings and Repeal. 

79. Saving for prerogative. 

80. Repeal. 

• 81. Substitution of patents for rights under repealed Act. 



THE INDIAN PATENTS AND DESIGNS 

•f 

ACT, 1911 / 

(Act II op 1911.) 

* PASSED BY THE GOVERNOR GENERAL OF INDIA 

IN COUNCIL. 

®(Received the assent of the Governor General on the 2nd March, 1911.) . 

An Act to amend the laio relating to the protection of Inventions 

• and Designs. 

WHEREAS it is expedient tq amend the law relating to the protection of 

inventionsPand designs ; It is hereby enacted as follows : — 

(Notes), 

• l.— ‘‘The Indian Patents and Designs Act, 1911.” 

Necessity for the passing of this Act, 

(1) Earlier enactments, English and Indian. 

The Inventions and Designs Act, V of ISSN, now m foroe, is based in all 
material respects as regards inventions, on the previous Act, XV of 
1859, which, in turn, was practically a repetition of Aot VI of 1856, 
m This, the earliest Act in India, was founded on the English Patent Law 

of 1852 contained in the Statute 16 and 17, Viot. o. 115. [See the 
Statement of Objeots and Reasons.] A 

(2) Grant of patent under the English statute of 1892 and the Indian Aot of 

1859 . 

Under the Statute of 1852, a patent was granted subject to the subsequent 
filing of a specification, but under the Indian Aot of 1859 an advance 
in procedure was made in that the exclusive privilege, whioh is the 
Iudiau equivalent to a patent, only aocrued when a specification was 
filed. (Ibid.) B 

(3) Grant of patent under 46 and 47 Ylot., c. 87 and 7 Edw. 7 C. 29. 

By the later Statute of 1883 (46 and 47 Viot. c. 57) the patent was not granted 
until after the acceptance of a correct specification and the absence of 

9 • failure of opposition by interested parties; and this procedure is 
still followed in the English law which is contained in the Patents 

and Designs Aot, 1907 (7 Edw. 7 C. 29). (Ibid.) G 

« 

(4) Introduction of English practice in entirety in Act V of 1888 avoided. 

• Although the Indian Aot of 1888 was passed five years after the United Kingdom 

Statute of 1983, it was felt that the time was not yet ripe in this 
country for introducing the English practice in its entirety as the 
volume of patent work was then Bmall. (Ibid.) p 
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/. The Indian Patents and Designs Act, 1911 "—(Continued). 
Necessity for the passing of this Act— (Continued). 

(5) Time ripe for introducing English practice. 

Now, however, that it is growing and is likely to do so at a much greater rate 
in tfete future, it is thought advisable to bring the praotice in this 
country more into coofocmity with that of the United Kingdom, 
thereby following the example of most of the other British possessions. 
By postponing action until now it hts been possible to take advantage 
of the consolidation of the English Statutes which the Patents and 
Designs Act, 1907, has effected. The present appears therefore to be 
a very opportune time for undertaking legislation in India. ( Ibicl .) E 

(6; Procedure under Act V of 1888. 

The oxisting procedure in India under Inventions and Designs Act, 1888,c^or 

• obtaining an exclusive privilege is somewhat as follows. The inven¬ 

tor submits to the Governor General in Council an application accom¬ 
panied by tho prescribed fee and containing a description of the 
invention. The. title of the invention is notified in the Gazette of 
India, and after examination by Secretary under the Act for the 
formal matters, the application is exposed to public^inspection in the 
Secretary’s Office tor ten days, so that any member of the publio may 
have an opportunity of objecting to the grant of leave to file the speci¬ 
fication. The application is then farther examined by the Secretary 
more closely to see whether it complies in all respects with the Act, 
and also, where possible, to sec whethor tho invention is novel. Any 
objections are also considered by him at this stage. If,ho finds that 
the application is in order, leave to file a specification is granted, sub¬ 
ject generally to oonduions in tho case of inventors who are Govern¬ 
ment servants. Within a period of six months (which may on 
permission be extended to niue months) tho applicant, if he desires to 
obtain an exclusive privilege, must file six copies of a specification 
together with a second foe. The specification is then examined by the 
« Secretary to see whether it 13 substantially identical with the descrip¬ 
tion, drawings and claims in the application. As soon as this identity is 
seoured, the specification is notified as filed as from the date on which 
it was received and the exclusive privilege accrues from that date. 
Subjeot to the payment of further fees, the exclusive privilege may 
eodure for fourteen years, or even with permission for a longer period, 
but it oea&es if any corresponding English or foreign patent lapses. 
(Ibid.) g 

(7) Ibid.— Drawbacks. 

Under the above procedure tho public have no proper opportunity of objeoting 
to the grant, as merely a single manuscript copy of the application, 
which often contains an imperfect description, is available ^or inspec¬ 
tion in Calcutta only during a very limited period. Subsequently, 
though the exclusive privilege,may on application to the High Court 
he revoked on various grounds, including invalidity and non-novelty, 
these grounds—whioh are the natural grounds of defence cannot, 
except in oertain speoial cases, be pleaded by an alleged infringer as a 
defence to a suit bv an inventor foe infringement of his exclusive 
privilege, (Ibid.) • k 
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/.—*' The Indian Patents and Designs Act, 1911 (Continued). 
Necessity for the passing of this Act— (Continued). 

(8) Modification in procedure—Necessity. 

For the sake both of the inventor and the public, it is desirable that the prooe- 
dure should be simplified and made more direel^nd effective, not only 
in regard to the grant of patents but also in respect of their subse¬ 
quent existence and operation. Further, it seems expedient that the 
, * dependence of Indian rights on foreign patents should ooase. (Ibid.) H 

(9) Method of obtaining patent aB proposed by the Bill. 

By the Bill, as proposed, the method of obtaining a patent for an invention wil) 
consist of the following stages :— 

(а) Submission of application and specification at the same lime, together with 

the prescribed fee; 

(б) Acceptance of tho application after complete examination within nine oi^ 

twelve months ; 

(c) Publication of documents after such acceptance ; 

(d) Interval of three months for submission of objections to grant; 

(e) Grant of patent, aftc? objections (if any) have been disposed of, on pay- 
* ment of the prescribed fee. 

The public will thus be protected by increasing the facilities for opposition at 
an effective period, while the applicant will be enabled to restriot his 
claim to what appears to be more properly his invention, thus obvia¬ 
ting to some degree his risks in subsequent infringement or revocation 
proceedings. The applicant will further bo proteoted as his appli¬ 
cation will be kept secret, which it is not at present, until aaoeptanoe. 

(Ibid.) I 

• 

(10) Further improvements proposed. 

The following further improvements in the law proposed by the Bill may here be 
* enumerated: 

(a) Patents will not lapse on cessation of foreign patents. 

(b) Patents will be granted as beiDg more suitable for commercial purpose than 
the present certificate that specifications have been filed and fees paid. 

(c) Proprietorship of patents and designs will bn more fully recorded. 

(d) Amendment of applications and specifications will bn facilitated and 
opposition there to by the public will be permissible as in the case of 
the original applications. 

(e) Defendants in infringement suits will be allowed in all oases to use the 
natural ground of defence by pleading non-validity and non-novelty' 
of the patent. 

( f) Validity of patents will be certified in oertain cases to give protection against 
* wilful infringement. 

(g) Threats of legal prooeedings will be actionable unless the patentee proceeds 
diligently with an infringement suit. 

(k) Anomalies in respect of British inventors will be removed and arrange¬ 
ments will be made for the mutual protection of inventions and de¬ 
signs between India and other British possession and between India 
• and Foreign States. - lVi 
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l.— “The Indian Patents and Designs Act, 1911 (Concluded). 

Necessity for the passing of this Act —(Concluded}. 

* (i) Compulsory licenses for the working of inventions will be obtainable on 
more clearly defined and broadened grounds than formerly. 

(j) SurrendeiMof patents and restoration of ceased patents will be permissible. 

(k) The law as to designs, wbioh now follows the Statute of 1883, will be 

brought iuto line with the Statute of 1907. . 

(l) Finally, a Controller of Patents and Designs will be established, with power 

to dispose of inluy matters which are at present referred to the 
Governor-General in Council. (Ibid.) J 

(11) Bill following the English Act of 1907. * 

Generally speaking, the provisions of the Bill follow with the neoessary modifi¬ 
cations those of the Inventions and Designs Aot, 1907, only suoh peo- 
» visions of the Aot of 1888 being rotained as appear neoessary to meet 

special conditions of India. The proposals contained in the Bill will 
enable the attainment of the double objeot of euoouraging the invert- 
tor, and of giving more effective protection both to him and to the 
publio. (Ibid.) , g 

(12) Points of importance that Bhould obtain In any enactment for the protection 
of Inventions and designs. 

“ These are the encouragement of the inventor and the pcoteotion of the public. 
The first of these requires that the method of obtaining patent rights 
should be made as simple as possible, the number of intermediate 
steps which have to be taken before a patent is granted should be 
reduced to a minimum and at the same time the protection granted 
should be adequate. The second point is perhaps even more important. 
It iB necessary to see that protection is not given where it is not due, 
and that the rights and liabilities of other inventors and of the public 
are not infringed.” And every clause in the Bill has beer* draited 
keeping in mind one or other of these principles. (See Proceedings in 
% Council). k 

PRELIMINARY. 


Short title, extent 
and commencement. 


1. (l) Ibis Act may be called the Indian Patents 
and Designs Act, 1911. 


(2) It extends to the whole of British India, including British Balu¬ 
chistan and the Santhal Parganas ; and 

(3) It shall come into force on the first day of January 1912. 

Definitions. . 2 - this Act, unless there is anything repugnant 

in the subject or context,— 

(1) “ Advocate General ” includes a Government Advocate: * 

(3) “ Artiole ” means (as respects designs) any article of manufacture 
and any substance, artificial or natural, cr partly artificial and partly 
natural: 


(3) “ Controllor ” means the Controller^ of Patents and Designs 
appointed under this Aot: * * 
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(4) “ copyright ” means the exclusive right to apply a design to any 
article in any olass in which the design is registered: 

(5) ‘‘ design ” means any design applicable to any article, vfhether 

the design is applicable for the pattern, or for the shape or configuration, 
or for the ornament thereof, or for any two or more of*buch purposes, and 
by whatever means it is applicable, whether by printing, painting, embroi¬ 
dering, weaving, sewing, modelling, casting, embossing, engraving, staining, 
or any other means whatever, manual,'mechanical or chemical, separate or 
combined, but does not include any trade or property mark as defined in 
sections 478 and 479 of the Indian Penal Code: ^*V 

(6) " District Court ” 1 has the meaning assigned to that expression 

bn the Code of Civil Procedure, 1908 : V of 1908.' 

(7) “ High Court ” 3 has the meaning assigned to that expression 
Jby the Code of Criminal Procedure, 1898, in reference to proceedings 
against European British subjects: 

(8) “invention ”3 means any manner of new manufacture and 
includes an improvement and an alleged invention : 

# (9) “legal representative”■* moans a person who in law represents 
the estate of a deceased persou : 

(10) “ manufacture” 5 includes any art, process or manner of produc¬ 
ing, preparing or making an article, and also any article prepared or 
produced by manufacture: 

(11) “ patent ” 6 means a patent granted under the provisions of this 

A <&: . 

(12) “patentee” 7 means the person for the time being entitled to 
the benefit of a patent: 

(13) “ prescribed ” includes prescribed by rules under this Act: and 

(14) “ proprietor of a new and original design,”— 

(«) where the author of the design, for good consideration, executes 
the work for some other person, means the person for whom 
the design is so executed; and 

(b) where any person acquires the design or the right to apply the 
design to any article, either exolusively of any other person or 
c otherwise, means, in the respect and to the extent in and to 
which the design or right has been so acquired, the person by 
whom the design or right is so acquired ; and 
1 (c) in any other case, means the author of the design; 

and where the property in, or the right to apply, the design has devolved 
from the original proprietor upon any other person, includes that other 
jjereon. • 

37 -B 
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(Notes). 

"District Court. " 

Dittrleideflned. 

" District ” means the local limits of the jurisdiction of a principal Civil Court 
of original jurisdiction (hereinafter called a “District Court"), and 
includes the local limits of the ordinary original civil jurisdiction of a 
High Court: [S. 2 (4), C P 0., 1308]. M 

2. -"High Court." 

High Court—Meaning. 

“High Court" means, in reference to proceedings against European British 
subjects or persons jointly charged with European British subjects, the 
High Courts of Judicature at Fort William, Madras and Bombay, the 
High Court of Judicature for the North-Western Provinces, the Chief 
Court of the Punjab and the (Chief Court of Lower Burma.) [8P4, 
(J), Cr. P. C. 1898]. H 

3. —" Invention. ’’ 

(t) Invention-Meaning. 

(a) In 8. 46 of the Patent Designs ami Tradg Marks Act of 1883 “ invention " 

is defined to mean any manner of new manufacture the subject of 
letters pabeut and grant of privilege within S. 6 of the Statute of 
Monopolies, and includes an alleged invention. 17 A. 490 (493). 0 

(b) There may bo a valid patent for a new combination of materials previously 

in use for the same purp> se or for a new method of applying such 
materials. Hill v. Thompson and Foreman, 3 Mer. 622 ; 1 Webb. P.C. 
*39, cited in 17 A. 490 (494). P 

(c) Crane v. Price, (1 Web. P.C. 303) whore it was laid down that if the result 

produced by a combination of a particular kind were either a new 
artiolo or a better article or a cheaper article to the public thau that 
produced before by the old method, such combination is an yivention 
or manufacture intended by tile statute and may well become the 
subject of a patent. 17 A. 490 (494). Q 

fd) Although an “Invention ” includes an improvement, it does Dot by any 
means follow that every improvement is an invention, it is impossible 
♦ to lay down any hard-and-fast rule as to what improvements should be 
considered to be inventions, (Ibid.) R 

(e) To justify the grant of the exclusive privilege of a patent, there must be a 
certain.amount o( invention or invention faculty displayed. (Ibid.) 8. 

(/) It will be a question lor the Court to determine whether the amount of in¬ 
ventive power displayed is such as to justify the grant of a patent. 
(Ibid.) T 

(p) Although every invention may be said to be a “combination ’’ of some kind, 
it by no means follows that every “ combination “ deserves to be called 
an invention. (Ibid.) * fj 

(2) Invention—New manufacture. 

The term invention as used in the Act must be taken to mean new manufacture, 
23 0. 702 (709). y 

(3) Invention and Discovery. 

An invention is different from a discovery, arid a discovery is not the subject- 
matter for a pateut unless it is an addition not only to*kuowledge, but 
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3. —“ Invent ton ” -{Concluded). 

to known invention, and produces cither a new and useful thiDg or 
result, or a new and useful mode of producing an old thing o% result. 
Per IAndsley, J. in Lane Fox v. Kensington i fc., K. Elec. Light Co. 
(1892), 2 Cb. 428. W 

4.—“ Legal representative. ” 

(1) Legal representative—English Law. 

(а) In English Law the term primarily denotes executor and administrator, 

8 C.W.N. 843. * X 

(б) In English Law though the term may be regarded as primarily denoting 

“executor or administrator.” that meaning may be controlled by the 
context. Thus, in certain cases it has been held to mean “next-of-kin.” 
8 C.W.N. 848 (850). Y 

ic) Both in English and Indian Law. oases have arisen in which the term “ legal 
representative” cannot be strictly confined to its primary meaning, 
8 C.W.N. 843 (8611. Z 

(2) Legal representative—Literal meaning. 

Thtf term “hgal representative” in its sirictest and most ordinary sense means, 
executors and administrators ohly. 8 C.W.N, 843 (866). A 

(3) Lpgal representative—Meaning extended by judicial decisions. 

Judicial decisions have extended the term “legal representative" beyond that 

of its ordinary manning of “ idmimstrator, executor, and heir.” The 

term now includes any person, who , in law, represents the estate of a 
deceased person. 8 C.W.N. 843 (858). B 

• 5.—"Manufacture.” 

Manufacture—Process- 

•• • ( a ) Manufacture is thus defined : •Manufacture includes any aat, process, or 

manner of producing, preparing or making au article, and also any 
article prepared rr produced b> manufacture.” 23 C. 702 (709). 0 

(6) It is contended on behalf of the petitioner hero, that the term manufacture 
oannot apply to the process alone, but moans the process taken together 
with the article produced thereby, and that therefor^ the term inven¬ 
tion cannot be oonfined to the process only. 23 C. 702 (709). D 

On the other hand, it is said that the definition of the term manufacture was 
intended to draw a distinction between the oase of the invention of a 
new substance or article arid the invention of a new process or method 
of producing au old substance and that where an old substance like 
sheelac is produced by a new process, then it is the new process which 
is the new manufacture, whereas when a new substance is produced 
then it is the new substance or new article which is the new manu¬ 
facture. {Ibid.) E 

It. is not perhaps necessary to express a final opinion on these points, though the 

, Court inclined to think that reading the definition of the term “manu¬ 

facture” in the light of the English authorities, it was intended that, 
when an old or known substance is produced in a new way by a newly 
discovert d art, or process, then the term manufacture may be applied 

* • to the new prooess. {Ibid.) f 
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5.—“Manufacture "—(Concluded). 

In the onse of Wood v, Zimmer, (Holt, 58) it was held that where a patent had 
b 9 eo granted for a new mode of making verdigris, and it appeared 
that previous to the patent being granted the articles had been publioly 
vendod by the patentee himself, the patent was void. In a note to the 
case at p. 65 the learned author discusses the meaning of the word 
"manufacture” as used in the Statute of James, and he makes the 
following observation ; ■' When the effect produced is some new sub¬ 
stance or composition of things, the patent ought to be fdt suoh new 
substance or composition without regard to the meohanism or prooess 
by whiob n is produoed ; when the effeot produced is no new substance, 
the patent can only be for the mechanism if new mechanism be used, 
or for thu prooess, if it be a new method of operating with or without 
old machinery by wbinh theefloct is produced ” He then quotes a dic¬ 
tum of Byre, C.J .. in Boulton and Watt ; "New methods of manufac¬ 
turing articles in common use may be said to be new manufactures in 
one of the common acceptations of the words. Three-fourths of the 
patenbB granted aiuoe the Statute are for methods of operating and of 
manufacturing, producing no new substance and employing uo new 
machinery ” (Ibid.) G 

Semble :—The term "new manufacture” or invention might be,applied to a 
process only. (Ibid.) , H 


6.—“Patent.” . 

(1) Patent-Definition. 

A Patent right is a privilege granted by the Crown to the first inventor of any 
now manufaoture or invention that he and his licensees shall have the 
sole right, during the term of 14 years of making| and vending suoh 
manufaoture or invention. . 

(2) India, Law In. 

In India, the Patents and Designs Aot, 1911, governs suits relating to patents. I 

(3) Requisites of valid patent. * 

(i) New Manufacture. 

The subject-matter of a patent can only be some new * manufaoture. ’ The 
^word ‘ manufacture ’ not only comprehends productions, but it also 
comprehends the means of producing them. Therefore, in addition 
to the thing produced, it will comprehend anew maobioe or anew 
combination of machinery, it will compreheud a new prooess or an 
improvement in an old prooess Per Lord Weatbury in Ralston v.» 
Smith, 11 H.L. 246). U 

(ii) Novelty. 

The subject-matter should be novel. If the public ooce become possessed of an 
invention by any means whatever, no subsequent, patent for it can be 
granted either to the first inventor or any person (Patterson v. Qa» 
Light Co , 3 App. Gas. 244), * j 

(Hi) ••UtiLiTY.'’ 

Utility, in patent law, does not mean either abstraoi utility, or comparative 
utility, or commercial utility. Welsvach Incandescent Gas Light Co. 
v. New Incandescent i Sunlight Patent) Gas Lighting Co., 69 L.J., Ch. 
343 ; (1900) 1 Ch. 843,82 L T. 293 ; 46 W.R. 362 ; 16 T,L,R, 205; 17 
Rep. Pat. Qaa. 237 — -Buckley, J. • 
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6 .—“ Patent ”— (Concluded ), 

An invention is useful if it provides a thing better in some respects though 
worse in others than what is already known. Thus, a mode of pro* 

' duoing illuminaDt appliances more durable than those previously 
known, or wbioh offers tn the public a new choioe of materials tc be 
used in the production of iiluminant appliances is patentable, although 
the new appliance is less iiluminant than the old one. (Ibid.) L 
(iv) Ingenuity. 

a 

' The subject-matter should have an ajnount of ingenuity, 

7 .— “ Patentee. '* 

(1) Patentee, Who is a. 

(а) The patentee must be the true and first inventor, 

(б) If be has acquired the knowledge of the invention in a foreign country and 

introduced it into British dominions still he will be looked upou as the 
first inventor. Lewis v. Marling, 10 B. & C. ‘22. IP 

(‘2) Duty of patentee- 

A patentee must at least take tho same pains to develop a new industry here as 
he does abroad, and must bo able to show, if the industry be not worked 
in this country,^hat it could Dot have been so worked at a profit by a 
fair use of hiB monopoly as between home and foreign trade, or the 
expenditure in developing a foreigu industry, not merely that it could 
not, at the time of the application, be started here with any chanoe of 
profit. And a patent may be revoked for an abuse of the monopoly 
conferred by it, although the revocation will not lead to the establish¬ 
ment of a new industry hare or the further development of an existing 
one. Hatschek’s Patents, In re ; Zorenner, Ex parte, 78 L. J. Ch. 40*2; 
(1909) 2 Oh. G8 ; 100 L.T. 809 ; 26 Rep. Cas. 228; 2ft L.T. 467— Par¬ 
ker, J. N 

PART I. 

Patents. 

Application for and Grant of patent. 

3. (1) An application for a patent may be made by any person 
Application. whether be is a British subject or not L and whether 

alone or jointly with any other person. 

(2) The application must be made in the prescribed form, and must 
"*be left at the Patent Office in the prescribed manner. 

(3) The application must contain a declaration to the effeot that the 
applicant is in possession of an invention, whereof he, or in the case of a 
joint application one at least of the applicants, claims to be the true and 
first inv^ntpr 1 or the legal representative 2 or assign 3 of such inventor 
and for whioh he desires to obtain a patent 4 and must be accompanied 
by a specification and by the prescribed fee. 

(4) Where the true and first inventor is not a party to the application, 
the application must contain a statement of his name, and such parti* 
culars for bis identification as may be prescribed, and the applicant mast 
show'that bn is the legal representative or assign of such inventor. 
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(Notes). 

I —" True and first inventor ." 

Trae apd fint inventor. 

(а) The communication, made in England by one British subjeot to another, 

of an invention, does not make the person to whom the communication 
is made tho first and true inventor, within ‘21 Jao. 1, o. 8, bo as to 
enable bun to take out letters patent for the invention. Marsden V. 
Saville Street Foundry, 3 Ex. D. ‘203. „ 0 

(б) The adoption by an uivenior»of a suggestion made in the course of experi¬ 

ments of snmeihu'g calculated more easily to oarry his conceptions 
into efff.cr, doeB not affect the validity of the patent, Allen v. Rate son, 
1 C.B. 551. P 


2,~ “Legal representative. ” 

Definition. 

For the- -of the expression •* Legal representative," are S. 2. P-1 

3. “Assign ” 

Assign-Meaning. 

In the repealed Act V of ISSN, the term *‘ g.'-siun was defined thus’—‘‘Assign 
includes a grantee of the exclusive privilege of making, selling or using 
an invention, or of authouzing others so to do." 29 C. 702 (708). Q 

The word "assign" held clearly to refer to ati a.«‘ugD of the entire title and 
interest of the inventor, and not to an assign of a share, 22 C?709. R 


4 —“ For which he desires to obtain a patent.” 

PATENT—FOR WHAT GRANTED. 


1. New inventions 

(1) Inventions must be new and useful. 

An invention must be both new and useful, and not oot.fined to the knowledge 
of the party making it. to he the subjeot of a patent. Hill v. Thompson, 
2 Moore, 424; 8 Taunt, 375; Holt. 636; 3 Mer 629; 20 R.R. 488; 

, 17 R.ft, 156. s 

(2) Results of meohanism—Improved result. 

A patentee is entitled, not m- rely to the meohanism described in his specifica¬ 
tion and thereby claimed as his invention, but also to the results 
produced by that mechanism, however obtained. The attainment of a 
better result than bad been previously attained constitutes a new re¬ 
sult, so as to make an instrument a now invention withio the authority 
of "Curtis v. Platt (tfl L.J., Ch. R52) and Procter v. Bennis (36 Ch D. 
740), atf distinguished from an improvement of an old and known 
instrument. Thompson v. Moore, ‘23 L.R. Ir. 699. T 

(3) New principle with novel application. 

The discoverer of a new prinoiplo or new idea as regards any art or r^antifaotttre, 
■who shows a mode of carrying it into practice, as by a machine, may 
patent the combination of principle and mode, although the idea or 
the machine would not alone be the proper subjeot ol a patent, Otto 
v. Linford, 46 L.T. 3S. jj 

(4) Old principle, novel application of. 

la) If, having a particular purple in view, a person takes the general princi- 
- pies of mechanics, and applies one or other of them-1® a manufacture 
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4. —“ For which he desires to obtain a potent "—(Continued). 
PATENT—FOR WHAT GRANTED—( Continued ). 

' 1. New Invention*— (Continued}. 

to whiob it h*8 not been applied, ibis is a sufficient ground to warrant 
au application for a patent, assuming auoli manufacture to be new, 
desirable and of publio utility. Dangerfield v. Jones, 18 L. T, 142. Y 
(6), An arrangement of apparatus so constructed as to bring into operation a 
well-known dynamic agent, so as to produce a useful effect for a 
particular result constitutes an indention of a combination for which 
a valid patent may be grained. Cannington v. Nut tall , 40 L.J., Ch. 
739; L.R. 5 H.L. 205. W 

(c) To adopt a combination of machinery or arrangement of apparatus origin- 

r ally directed to one purpose, and to use it for another and additional 

purpose, is an infringement of the patent which first introduced that^ 
combination or arrangement. {Ibid.) X 

(d) The new application of any means or contrivance may be the subject of a 

patent, if it lies so much out of tbe traot of the former use as not 
naturally to suggest itself, but to require some application of thought 
• and study. Fenn v. Bibby, 36 L.J. Ch. 465 ; L.R. 2 Ch. 127; 15 L.T, 
399; 15 W.R. 208. Y 

(e) A claim for a patent for improvements iu the mode of doing anything by a 

" known process is sufficient to entitle the claimant to a patent for his 

improvements when applied either to the prooess as known at the time 
of the claim or to the same process altered ann improvtdby discoveries 
subsequently published so long is it rpmains the same with regard to 
the improvements claimed and their application. Electric Telegraph 
Co. v. Bret, JO C.B. 838 ; 20 L J.C.P. 123 ; 15 Jur. 579. Z 

(/) An invention is not the same thing as a discovery ; and if a man does 
, nothing more than discover that a known machine can produce effects 

which no one before him knew could be produced by it, his-discovery, 
however great and useful, is not a patentable invention. To entitle a 
patentee to maintain his patent, he must make some addition not only 
to knowledge but to previously known inventions; and must produoe 
either a new and useful thing or result or a new and useful method of 
producing an old thing or result. Lane Fox v. Kensington Electric 
Light Co., (1892) 3 Ch. 424. A 

(g) The discover} that a known thing can be employed for a useful purpose for 

which it haB never before been used is not alone a patentable inven¬ 
tion ; but the discovery how to use such a thing for such a purpose 
will be a patentable invention if there is novelty in the mode of using 
it as distinguished from novelty of purpose ; or if any new modification 
of the thing, or any new applianoe, is necessary for using it for its new 
• * purpose, and if such mode of user, or modification, or applianoe 
involves any appreciable merit. g (Ibid.) B 

(h) A patent for the mere use §f a known contrivance without any additional 

ingenuity in overcoming fresh difficulties is had and cannot be support¬ 
ed. But a patent for a new use of a known contrivance is good, if 
the new use involves practical difficulties which the patentee has been 
the first to see and overcome. Oadd v. Manchester Corporation, 67 
* L. T. S69. . Q 
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4.—"For which he desires to obtain a patent"—(Continued). 

PATENT—FOR WHAT GRANTSD—( Continued ). 

' I. New inventions—(Confined). 

(5) Invention already known in part. 

(а) The application of a known article to a new use, the mode o! application 

not beiug new, cannot be the subject of a patent. Beg v Cutter , 8 Oar. 
andK. ‘215; 14 Q. B. 372, n. . D 

(б) Before the date of the plaintiff’s patent, it w*s known that hydrated oxides 

of iron would absorb sulphuretted hydrogen ; but it was not known 
that they oould be practically UBod in hydrogen. Held, that a patent 
might be bad for applying hydrated oxides to absorb sulphuretted 
hydrogen from coal gas. Hills v. London Oaslight Co , 5 H. and N. 
31« : 29 L. J. Ex. 409. E 

(cf It was also kuown that sulpburet of iron produced by the action of sul¬ 
phuretted hydrogen upon hydrated oxide of iron, would be re-oxidised 
by being exposed io the action of atmospherio air. But it was nqt 
known that whon the sulphuret was produced by exposure of hydrated 
oxide of iron to the action of sulphuretted hydrogen mixed with coal 
gas, the re-oxidation of the iron might not be prevented by the 
cyanogen, compounds of ammonia, and tarry matter which would be 
mixed with it:—Held that a patent might be bad for re-oxidisiog the 
iron by exposuro to the air after it bad been used iu the purification 
of ooal gas. (Ibid.) F 

(d) An invention, consisting in no more than the use of things already known, 

and acting with them in a way already known, and producing effects 
already known, but producing those effects, so us to be more economi¬ 
cally or beneficially enjoyed by the publft is properly the subjeot- 
matter of a patent. Crane v. Price, 5 Scott (N.R.) 33b ; 4 Man and 

G. 580 ; 12 L.J.G.P. 81. 0 

• 

(e) The discovery that a particular advantage may be attained by the use of a 

t machine known before, in a manner koowu before, is not an iuvention 
whioh oan be made the subject of a patent. Tatley v. Easton, 2 C.B. 
(N.S.) 706 ; 26 L.J.G.P. 269. H 

(f) A patent .cannot be taken out for one particular use of a known machine, 

though the patentee may have discovered how to use the machine 
more beneficially vban the owner. Ralston v. Smith, 11 H.L Oas. 228 ; 
20 C.B. (N.S.) 28 ; 35 L.J., O.P. 49; 13 L.T. 1. I 

(g) The employment of hydrate of lime for the purpose of preoipitatiug the 

‘ animal ‘and vegetable matter contained in sewage water and so pro¬ 
ducing an agricultural manure, is a good subject matter for a patent, 
Higgs v, Ooodwin, El., Bl. and El. 529 ; 27 L.J. Q.B. 421; 5 Jur. 
(N.S.) 97. J 

• . * c 

(A) When a thing has once been used for a certain purpose, no patent is valid 
for applying that thing to a similar but not an identical purpose. 
Jordan v. Moore, 35 L.J.G.P. 268 ; L.R. 1 C P. 624; 12 Jur. (N.B.) 
766 , 14 W.R. 769. g 

(i) A patent granted for constructing vttsels of an iron frame covered with a 
wooden planking,.when before its date vessels had been built of iron 
or of iron and wood combined, is invalid, (Ibid.) * * Jj 
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4.— lt For which he desires to obtain a patent ’’—(Continued). 

PATENT—FOR WHAT GRANTED —(Con tinned). 

/ l.—New inventions -(Concluded). • 

, O’) Where an invention consists of the discovery of particular means for attain¬ 
ing a result, whioh result is already perfectly well-known, the inven¬ 
tion is only for the means ; and the invention of one Bet of particular 
means does not interfere with tbo invention of another set of means to 
, * the # same end, provided that the two sets of paeans are distinot, and 

the latter does not involve a colourable imitation of the former, or 
an incorporation of the former with additions. Curtis v. Platt, 11 
L.T. (N.S.) 245. M 

(k) Where there are two things similar in form used for a similar objeot, and 
capable of the same application, oue of them having been known to 
* mechanics, Lhe introduction of the other into use will not constitute 

a good ground for a patent. Ilarwood v. G.N.lly., 11 H.L.Cas. 664 ;• 
55 L.J., Q.B. 27 ; 12 L.T 771; 11 W.R. 1. N 

(/) A slight difference in the mode of application is not sufficient for suoh a 
purpose, nor will it be sufficient to lake a well-known mechanical 
a contrivance and Upply it to a subject to which it has not been hitherto 
applied. (Ibid.) 0 

( oi ) Hoops of whalebone, cane, and other substances, suspended from the 

• waist and forming a pettvcoal, bad long since been used by ladies. 

A person took out a patent for using, for the same purpose, hoops made 
of sled watch springs : Held, that ibis was not an invention which 
could properly bo made the subject of a patent. Thompson v. James, 
32 Beav. 570. P 

(n) The application of a known article to a purpose analogous to that whioh it 

had before been applied, is not the eubjeot of a patent, although the 
result of the application may be the production m a cheaper aDd a 
"** better manner of a known article. Horton v. Mabon, 12 C.B. (N.S.) 

437 ; 31 L.J.C.P. 255 ; 0 L.T. 289 ; 10 W.R. 502. Affirmed, 16 C.B. 
(N.S.) 141; 9 L.T. 815. * Q 

(o) Therefore a double angle iron being a well-known artiole, tl^e application 

of it in the construction of the hydraulic oap joints of gas-holders 
(□stead of constructing them by rivettmg two pieoes of single angle 
iron to a plate, is not the subject of a patent. (Ibid.) R 

* (p) The. application of a known piocess to a new article, the mode of appli¬ 

cation not being new, cannot be the subject of a patent. Brooke v. 
Aston, 8 El. & Bl. 478 ; 27 L.J., Q.B. 145; 4 Jur. (N.S.) 279; 6 W.R. 
42. Affirmed. 28 L.J., Q.B. 175 ; 5 Jur. (N.S.) 1025. 8 

(q) But this principle does not apply where the process is chemical. Young v. 

• Femic, 4 Giff. 577; 10 Jur. |N.S.) 926 ; 10 L.T. 861 ; 12 W.R. 001. 1 

(r) The application of a well-known tool to work previously untried materials 

or to produoe new forms, is not the subject of a patent. Bottle Enve- 
. lope Co., v. Seymour, € C.B. (N.S.) 164 ; 28 L.J.C P. 22 ; 5 Jur. (N.S.) 

174. 0 

( s ) An old modo of operation, more extensively than hithorto applied to a well- 

known artiole, - does not afford a ground on whioh to grant a patent, 

» • . Ormson v. Clark, 13 O.B. (N.S.) 387; 32 L.J.C.P.G. 9 Jur, (N.S.) 749; 

38—C 
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4.—“For which be desires to obtain a patent (Continued). 
PATENT—FOB WHAT GRAN TED— (Continued). 

I.—New inventions— (Continued). 

7 L.T. 361; II W.R. 118. Affirmed, 14 C.B. (N.8.) 476 ; 32 L.J. 0. 
P. 291 ; 10 Jur. (N.S.) 128 ; 11 W.R. 787. Y 

(t) Cutting in iron an article whioh has never been oast before, if no new 

method of oaatiug is adopted in the prooess, is not the subject of a 
patent, (Ibid.) * V 

(u) A patent is not invalid because part of the invention olaimed has been 

anticipated, so long as there is sufficient amount of utility and advan¬ 
tage to be derived from what remains after striking out the part bo 
anticipated ; and in such a case the remaining part is a proper subject 
for the grant of letters patent. Frearson v. Loe, 9 Cb. D. 48; 27 W. 
R. 183. *X 

(v) Where a patent is taken out tor an invention, consisting of two distinot 

parts, one of which is not new, the whole is void. Kay v. Marshall, 

5 Bing. (N.C.) 492; 7 Boott. 548; 2 Am. 78; 8 L.J.C.P. 261. 8.G. 
1 Beav. 535 ; in Dom. Proo,, 8 C). & P. 245 ; West 682; 5 Jur. 1028. Y 

(to) Before tho grant of the plaintiff's patent the reach in spinning maohines 
varied from less than an inch, .to thirty-six inohes aooording to the 
length of tho fibre of the material. The plaintiff discovered anew and 
improved mode of preparing flax and othor fibrous substances, in 
which prooess the fibre became shortened, and the length of the reach 
in spinning it was necessarily diminished. The plaintiff obtained a 
patent first for thu'< preparing the fiax and other fibrous substances ; 
and, seoondly for spiuuiug it at a shorter reach thau bad been done 
before—namely, at two and a half inches Held , that the seoond part 
of the patent could not be supported and th&t the patent was therefore 
invalid. (Ibid.) Z 

(x) If a patent is taken out fur several inventions, and ods of them ir not an 

improvement, the patent is altogether void. Morgan v. Seward, 2 M. 
and W. 544; M & II 55 ; G L.J. Ex. 153 ; 1 Jut. 527. k 

(y) A patent being granted upon a specification that the machine was capable 

of performing all the operations necessary to the perfection of the pro¬ 
posed invention ; and it appearing that a seoond patent was taken out 
for improvements necessary to the efficient operation of the original 
maobine:— Held, that iho consideration of the first patent having 
failed both patents were void. Bloxam v. Elsee, 9 D. & R. 215; 6 B. 

6 C. 169 ; 1 Car. & V. 558 ; R. & M. 187 ; 5 L.J. (0.8.) K.B. 104 ; 80 

R. R. 275. B 

(a) When a waohiue for which a patent bad been granted was shown to produce 
work more expeditiously, more economically, and of a batter quality 
than any previous machine .—Held, that the patent oould not be 
invalidated on the ground that the machine was formed *by* the mere 
arrangement of common elementary meohanioal materials, producing 
results of the same nature as those previously accomplished by other 
meohanioal arrangements and constitution. Murray v. Clayton, L.R. 

7 Cb. 670 ; 20 W.R. 649. 0 

(on) If,the shearing of doth from list to list by shears is known, and the shear¬ 
ing it from end to end by means of rotatory cutters is also known, and 
a person constructs a machine to shear from list to lief by of 
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4.—'‘Por which He desires to obtain a patent "-‘(Continued), 
PATENT—FOR WHAT GRANTED-fConfinued). 

/ I.—New taventtons— (Continued). • 

rotator; cutters: this is a new invention. Lewis v. Davis, 8 Car. ft 
P. 503. 0 

(55) An addition to an old invention may be the subject of a patent. 

Bornblower v. Boulton , 8 Term. Rep. 95 ; 3 R. R. 439. £ 

( cc ) Where something remains to be ascertained which is necessary for the use¬ 
ful application of the discovery. Hurt affords sufficient room for another 
valid patent. Hills v. Eians, 4 De. G.F. AJ. ‘2R8; 31 L.J. Ch. 457 ; 
8 Jur. (N.8.) 536 ; 6 L.T. ‘JO. p 

(dd) Patent granted for an improved steam-engine, as not infringing upon an 
existing patent. If the improvements could not be used without the 
engine, for which a patent had been granted, they must wait the ex- a 
pi ration of that patent. Fox, Ex parte, 1 Ves. & B, 67. 0 

(6) Useful application Of known unproductive article. 

(a) The law recognises the right of an inventor who finds out and supplies for 
commercial purposes an article known previously only as a ohemical 
• ouriosity, Younj v. Fernie, 4 Giff. 677 ; 10 Jur. (N.S.) 926; 10 L.T. 
861; 12 W.R. 901. H 

(61 The invention or disoovery of a means of producing in abundance, suitable 
8 for economical and commercial purposes, an article previously known 

and obtainable in minute quantities only is a good subjeot of a patent, 
(Ibid.) I 

(e) The principle laid down in Brooke v. A&ton.ii Jur. (N.8.) 379; 5 Jur. (N.8.) 
1025), that the mere application of a known process to a new article, 
the mod« of application not being new, is not a good subject of a patent, 
does not supply where the process is chemical. (Ibid.) J 

m, Whqre part of Invention new but immaterial. 

A patent was taken out for improvements in making buttons. The specification 
stated the improvement to consist in the substitution of a flexible 
material for metal Bbanks, and it described the mode in whioh this 
material might be fixed to tbe intended button, and rpade to project 
from it in the necessary condition for use, by the help of a metal collet 
or ring with teeth. Neither the construction of the button, nor the 
application of the flexible shank, was new: the use of the toothed ring, 
as described in the specification, was so, but this was not stated tb be 
the subject-matter of tbe invention ; and it appeared by the specifica¬ 
tion, that the efleot produced by it might bo brought about in other 
modes, which the patentee bad also used :— Held, that the patent was 
not maintainable, sinoe the invention consisted only in oombining two 
things whioh were not new, and the use of the toothed ring ia forming 
the flexible shank, though new, was not the object of the ittvenkUdi, 
but only a mode, among others which were already known, of oarrylng 
it into efleot. Saunders v. Aston, 3 B. & Ad. 881; 1 L.J. K.8. 265. K 

(8)'Brtt*pl«rof patentable Invention. 

(a) A patent tot the method of lessening the consumption of steam and fuel in 
fire-engines is a subjeot of a patent. Bornblower v. Boulton, $ Term. 
Rep. 95; 3 R*R. 489. And see Boulton v. Bull, 3 H. Bl, 468, 500; 
3 RvB. 489* L 
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4.—"For which he desires to obtain a patent "-(Continued). 
PATENT—FOR WHAT GRANTED— (Continued). 

• 1.—New inventions— (Concluded). 

(b) A patent for au improvement in the manufacture of iron by the application 

of anthracite or stone, coal and culm, combined with the using of the 
hot air blast in the smelting and manufacture of iron from iron stone 
mine or ore, is a new invention. Crane v. Price, 6 Scott (N.R.) 
338; 4 Man. and G. 586 ; 12 LJ.C.P. 81. * M 

(c) A patent for an improvement or improvements in the making or manufac¬ 

turing or elastic goods or fabrics, and the production of cloth from 
cotton, flax of other suitable material, not capable of felting, in which 
are interwoven elastic cords or strands of India rubber, ooated or 
wound round with a filamentous material, is properly the subject- 
matter of a patent. Cornish v. Keene, 1 Scott. 337 ; 3 Bing. (NX3.J 
670 ; 2 Hodges, 281; 6 L.J., C.P. 225. N 

(d) A patent for certain improvements on, or additions to, the apparatus or 

parts constituting what are called braiding or plaiting machines, 
whereby the inventor was enabled to produce by suoh machines elastio 
and non-elastic biairis and other ‘fabrics, with elastic or non-eiaBtic 
strands, yarns or thread,s introduced lengthwise of the fabrio, And four 
or more in the same surface or plane, or mixtures of elastio or non¬ 
elastic fibres in combination in the same fabric, is a navel invention. 
Nickels v. Ross, 8 C.B. 679. 0 

(c) A patent for improvements in looms for weaving by means of the clutch box 
is novel. Sellers v, Dickinson , 5 Ex. 312; 20 L.J. Ex. 417. P 

(/) The application to a globular lamp of a sliding door instead of a hinged one 
cannot be the subject of a patent. Parkesjr. Stevens, L.R. 5 Ch. 36 ; 
22 L.T. 635; 16 W. It. 233. Q 

(;/) The adaptation of a sliding door to a spherical lamp, sliding doc^ra having 
previously been appliod to cylindrical lamps and to other glazed surfa¬ 
ces, cannot of itself bo the subject of a patent. (Ibid.) R 

(h) A patent for procuring colouring matters for dyeing and painting by a chemi¬ 
cal process held valid. Radisclie Anilin and Soda Fabrik v, Levin¬ 
stein, 12 App. Gas. 710 ; 57 L.T. 853. g 


II. New Combination. 


Principle. 

A patent for a new combination or arrangement is entitled to the same protec¬ 
tion .on the same principles as any other patent. Clark v. Adie, 45 
L.J. Cb. 228 ; 3 Ch. I). 134 ; 35 L.T. 349; 24 W.R. 1007. T 


III. Prior publication and user. 

By patentee. , @ 

(a) A person, to be entitled to a patent for an invention must be the first and 
true inventor, and there roust not bs any public use thereof by himself 
or others, prior to the grant* of the patent. Boustbill Coal Co. y. 
Neilson, 9 Cl. and F. 789. f 0 

t (b) Trials of an incomplete invention, by way of experiment, are not evidence 
of a prior use for thn purpose of invalidating a patent. Prior Use for 
this purpose, means public use and exercise of the invention, (Ibid.)' Y 
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4.-**For which he desires to obtain a patent (Concluded). 
PATENT—FOE WHAT GRANTED— (Concluded). 

• , Ill.— Prior publication and user— (Concluded). 

(c) Evideooe of the ezistonoe of a completed invention, onoe in pablio use, 

Although abandoned, or the use long discontinued but not altogether 
lost eight of ia sufficient to invalidate a patent whioh is subsequently 
granted for the same invention. (Ibid.) W 

• 

(d) The prior use of an invention which invalidates a patent is a use by persons 

in oArrjing on their trade and* without concealment. Heath V. 
Smith, 2C.L.R. 1584; 3 El. and HI. 256; 23 L.J.Q.B. 166; 18 Jur. 
601; 2 W.R. 200. X 

(e) The prior deposit of articles of novel manufacture in a warehouse, for sale 

ia a sufficient publication to deft at a patentee’s claim to uovelty in the 
invention of similar articles. Mullins v. Hart, 3 Gar. and K. 297. J 

(/) The public use and exercise of an iDvontiou wbioh prevents it from being 
considered a novelty, is a use in public, so as to come to the knowledge 
of others than the inventor, as contradistinguished from the use of it 
by himself in psivate, and does not mean a use by the public generally. 
Carpenter v. Smith, 9 M. and W. 300 ; 11 L. J. Ez. 213. Z 

(g) What previous user will invalidate, and what user, if any, can be admitted 

in a contravention of the patent right, are different questions, depend¬ 
ing one upon the extent of previous knowledge, the other upon the 
effect of the grant. Caldwell v. Vanvhssengcn, 9 Hare, 428 ; 21 L.J. 
Ch.97; 1G Jur. 115. k 

(h) A contractor for harbour works had in the progress of his undertaking 

invented an apparatus which greatly facilitated the works, but which 
could only be tested in a place accessible to the public. After having 
used the apparatus for four months in the progress of the work, he 
applied for a pa'sut -. — Held, that such user amounted to a dedication 
to the public, and that he was not entitled to a patent. Adamson's 
Patent, In re, 6 Do G. M. and 420 ; 25 L.J. Ch. 456; 4 W. R. 473. B 

(i) A first and original inventor moans a person who could claim the merit of 

the first invention without reference to the user. HohibalVs Patent, 
In re, 9 Moore P.G. 378. C 

i. (l) The specification must particularly describe and ascertain the 

_ , nature of the invention and the manner in which the 

Specification. 1 , 

same is to be performed. 

(2) Where the Controller deems it desirable, he may require that 
suitable drawings 2 shall be supplied with the specification, or at anytime 
before "the acceptance of the application, and such drawings shall be 
deemed to form part of the specification. 

(3) The specification must commence with the title, and must end 
with a distinct statement of the invention claimed. 

(4) If in any particular case the Controller considers that an appli¬ 
cation shotild be further supplemented by a model or san^ple of anything 
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illustrating the invention or alleged to constitute an invention, such mods! 
or sample as he may require shall be furnished before the acceptance of 
the application, but such model or sample shall not be deemed to form 
part of the specification. 

(Notes). 

“ Specification. ” 

1. Construction. 

(1) Specification—Method of construction. 

(a) The words ol a specification are to be construed according to their ordinary 
and proper meaning, unless there is something in the oontext (which 
may be explained by evidence) to show that a different construction 
ought to be made, Blliott v. Turner, 2 C.B. 446; 15 L.J. O.P. 49. D 
() Where two specifications of different dates, relating to the same external 
objeots, contain terms of art, though the expressions used in both are 
identical, their construction oannot bo declared to be the same without 
the meaning and use of the terms of art employed therein being first 
ascertained by evidence, and being shown to be the same at the date 
of both the specifications. Bells \f. Menziea, 10 II.L. Cas. 117; 31 

L. J.Q.R. 233 ; 9 Jur. (N\8.) 29; 7 L.T. 1J0; 11 W.R. 1.' E 

(c) The words used in a patent must be construed like the words of any other 

instrument, in their natural sense, aocording to the general purpose 
of the instrument in which they are found. Clark v. Adie, 46 L.J. 
Ch. 598; 2 App. Cas. 423 ; 37 L T. 1 : 25 W.R. 46. F 

(d) in the case of a patent for improvements, prior specifications relating to 

similar machines are admissible in evidence to show the state of the 
manufacture at the time when the patent^ was granted, but not to 
show that the language of the specification is to be taken in other than 
its natural meaning. Clark v. Adie, 46 L.J. Ch. 598; 2 App. Cas. 
423; 37 L.T. 1; 25 W.R 45. ' Q 

(e) A specification is to be understood according to the acceptation of practical 

men at the time of its enrolment. Crossley v. Beverley, 9 B, & 0. 63; 

M. & M. 283; 3 Car. & P. 513 ; 7 L.J. (O.S). K.B. 127 ; 1 Russ. & M. 

166. H 

\f) The rules governing the construction of specifications are the ordinary rules 
for the interpretation of written instruments; but, unless a specifi¬ 
cation particularly describes the nature of an invention, and in what 
’ manner the same is to be performed, in such a manner as to be intel¬ 
ligible to a workman of ordinary knowledge, the grant of the letters 
patent is void. Simpson v. Holliday, 12 L.T. 99; 13 W.R. 677 ; 8.0. 
in H.L. 36 L.J. Ch. 811 ; L.R. 1 H.L. 315. I 

(2) /h/if.—Constinotion. 

fa) Where want of novelty in a patented invention is set up ant the alleged 

anticipation is in writing alone, the interpretation of the prior writing 

for the Court. Otto v. Linford, 46 L.T. 35. J 

• 

( b) The question of novelty of invention, when raised by the oomparisStt of two 
specifications, is a question of law for the Court, if< the’ two tpeeifi- 
oations do not contain expressions of art and commerce, the meaning 
Of which must be explained by evidence. Thomas V. PoMvelt, 5 Jar. 
(Nit.) 87. Affirmed^ 6 Jur. (N.8.) 271. * . £ 
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/.—** Specification (Continued ). 

1.—Construction—(Coiicfudsd). 

(3) Evidence. • 

Evidenoe is admissible to show the state of a manufacture at the time, but not 
to vary the language of a specification. Clark v. Adie, supra. L 


II. Title of invention. 


(1) Nature! 

The title describing a patent to be fora certain invention of a "new or an 
improved method of obtaining the (spontaneous reproduction of all the 
images reoeived in the focus of the aamera-obsoura,” is sufficiently 
precise and oertain. Beard v. Egerton, 3 C.B. 97 ; 15 L J. C.l\ 370; 
10 Jur. 643. M 


(2j Title must not be inconsistent with the specification. • 

((■t) The title of a patent must (though not as minutely as the specification) 
deeoribe the nature of the invention ; and the patent is void if the title 
is so generally worded as to be capable of comprising, not only the 
particular invention, but improvements not contemplated in it; as 
where the patent was taken out for improvements in carriages, and the 
invention was, in faot, an improvement in Herman shutters, whioh 
were used only in some kinds of carriages. Cook v. Pearce, 8 Q.B. 
1044 ; 13 L.J. Q.B. 189 ; 8 Jur. 499. N 

(b) Where the title is not inconsistent with the specification, and no fraud is 

practised ou theorown or the subject, it is not a fatal Objection that 
the title is so general as to be oapable of comprising a different inven¬ 
tion from that for which the patent is claimed. (Ibid) 0 

• 

(c) The title need not give any idea of the invention; it is suffloient if the 

specification is consistent with it. Neilson v. Harford, 8 M. and W. 
806; 11 L.J. Ex. 20. P 

(d) If it appears that the patent was granted for a diilerent thing from that 

mentioned in the specification, it is void. Bex v. Wheeler, 2 B. and 
Aid. 345 ; 20 B, B. 465. 0 


III. General. 

(1) Specification—Objection to form of. 

After a patent has stood inquiry and the test of time the Court do not encou¬ 
rage verbal objeociou to the form of the specification. Neilson v. Betts, 
40 L. J. Oh. 317 ; L. B. 5 H. L. 1 ; 19 W. B. 1121 . B 

(2) /ft#—Suftfeeictvoy^DlMlosure. 

(a) The speoifioation of a patent may describe the process to be adopted so 

• • insufficiently as to invalidate tbe patent and yet disclose enough to 

show that what is claimed by a subsequent patent is not new. Batts 
v. Neilson, 37 L. J. Ch. 321 ; L. B. 3 Ch. 429 ; 18 L, T. 165 ; 16 W.B, 
524. 8 

(bj Whether a speoifioation contains a sufficient description can only be 
ascertained by experiment; and in makiog tbe experiment knowledge 
and means may be employed whioh have been acquired since the date 
* ef the patent. (Ibid.) j 
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“ Specification ’ ’—(Continned). 

111<General —(Continued). 

(3) Ibid .—Test of aufflofeacy. 

(а) The tost of a sufficient specification is whether it would enable an ordinary 

workman, exorcising the actual knowledge common to the trade, to 
make the machine. It need not give information of every detail, but 
it must not tax invention. Plimpton v, Malcolmson, 45 L. J. Oh. 505; 
3 Ch. D. 531; 34 L. T. 340. * 0 

(б) The specification of % patent is bad, if a skilled meohanio would not, 

without performing a series of experiments be able to construct a 
machine from the description. Wejmann v. Corcoran, infra. Y 

(c) Though the grantee of a patent for an invention corumuuioated to him by a 

foreigner resident abroad is only bound to tell the public all that he 
himself knows, yet, if the original inventor has not told him enough 
to enable him so ms to describe the invention as that it can be 
constructed by the aid only of the specification, the patent will be 
invalid. (Ibid) W 

(d) When a patentee has taken out a fresh patent for improvements on his 

original invention it is sufficient if, reading his second,specification 
with the first, an artisan would have no substantial difficulty in 
ascertaining what was claimed. 1‘arlces v. Stevens, 3fi L. J,, Ch. 627 ; 
L. B.BKq. 35H; 17 W. R. 846. . X 

(e) The specification must bo sufficient to enable others to make tbo invention, 

as the objoot is that, after the term, the public may havo the benefit 
of the discovery. Liardet v. Johnson Bull, N, P. 76; S P., Newsbery 
v. James, 2 Mer. 446 ; 16 R, R. 195. Y 

(4) //>/</.—Sufficiency of. 

The owners of a patent for a wheel-rim of a particular shape intended to hold 
a solid India rubber tyre without pinching or cutting it, and Without 
wir$s or bands to hold it in its place, claimed the wheel-rim in combi¬ 
nation with a tyre fitted into it, but not the tyre without the rim, and 
brought an action against a firm of India rubber merchants for infringe¬ 
ment of their patent. The specification said that the tyre was to be 
made so as to “approximately fit’’ the rim ; but it appeared that 
while the base of the rim was flat, the lyre would have to be made 
convex where it fitted on to the base of the rim, and would also have 
to be somewhat larger than the base of the rim. and would require to 
be forced into the rim by machinery -.—Held, that the specification 
did not particularly describe and ascertain the nature of the invention, 
and the manner iu which it was performed, and that the patent was 
therefore bad. Sirdar F.ubbcr Co. v. Wallington, 97 L.T. 118 ; 24 Rep, 
Pat. Gas. 539. 2 

(5) Ibid—Hunt not be ambiguous. 

(а) A patent is void if the specification is ambiguous or gives directions which 

tend to mislead the public. TuYner v. Winter, 1 Term. Rep. 602. A 

(б) A sufficient description of the nature of the invention and the mode of 

carrying it into effect,' so as to enable ordinarily akillul persons to 
practise and use it at the end of the • term for which the patent is 
granted must be filed with the proper authorities. If the specification 
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/.—" Specification "— (Concluded). 

III.—Qeneral— (Concluded). 

, is ambiguous, insufficient, or misleading, the patent will*be void. 
Savory v. Price, R. and M. 1 ; Uinks v. Safety Lighting Co., 4 Oh. 
D. 607 ; Simpson v. Holliday, 1 H.L. 315. B 

(c) The speoifioation of an invention, which oonaists in the use of known 
materials in new proportions, is not necessarily bad for uncertainty, 
i * though the patentee doeB not limit himself to the proportions recom¬ 
mended. Patent Type pounding.Co. v. Richard, 1 Johnson, 381 ; 6 
Jur. (N.S.) 33. G 

(6) Ibid. —Misleading. 

(a) If a specification contains an untrue statement in a material ciroumstanoe, 

of such a nature that, if literally acted upon by a competent workman 
it would mislead him, and cause the experiment to fail, the specify 
cation is therefore bad, and the patent invalidated, although the jury 
finds that a oompeteut workman acquainted with the eubjeot, would 
not be misled by the error, but would correct it in praotioe. Neilson 

v. Hftrford, 8 M. and W. 806; 11 L. J. Ex. 20. 0 

• 

(b) it experiments are neoessary for the production of any beneficial efieot the 

patent is void, (Ibid.) B 

(cj A specification, when construed grammatically, claimed to effect a parti¬ 
cular object by two processes, one of whioh would not efieot the 
object, but evidence showed that no skilled practical workman would 
be misled as such u one would know that the one process would ba 
ineffectual, and would adopt the other :— Held, that the specification 
was defective and the patent void. Simpson v. Holliday, 35 L.J. Cb. 
811 ; L.R.l H.L. 315. Affirming, 12 L.T. 99; 13 W.R. 677. P 

(7) Ibid.— Omitting essential matter*. 

• • * 

(a) A patent is void if the specification omits auy ingredient which, though not 

neoessary to the composition of the thing for whioh the patent is 
claimed, is a more beneficial and expeditious mode of producing the 
manufacture. Wood v. Zimmer, Holt, 58 ; 17 R.R. 005., G 

(b) If, iu the speoifioation of an improved gas apparatus, no direction is given 

respeoting a condenser, which is a necessary part of every gas apparatus, 
this will not invalidate the patent, if it appears that every one capable 
»»- of constructing a gas apparatus must know that a condenser must 

form a part of it. Crossley v. Beverley, 9 B. & G. 63; M. & M. 283 ; 3 
Car. & P. 513; 7 L.J. (0.8.) K.B. 127 ; 1 Russ. & M. 166. H 

(c) The omission to mention in a speoifioation anything which may be neoessary 

for the beneficial enjoyment of tho inventiou is a fatal defeot. Neilson 
v. Harford, 8 M. & W. 806 ; 11 L.J. Ex. 20. I 

• • 

(d) But aliter if suoh omission goes only to the degree of the benefit. (Ibid.) 1 

(e) If the apparatus described can be used beneficially in its simplest form, it is 

> no objection that great improvements may have been made. (Ibid.) K 

(8) Ibid.— Copyright. 

There is no copyright in speoifioation of patents. Wyatt v. Barnard, 3 Ves, & 

• B. 77 ; 13 R.R. 141. L 

W-D 
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2.—"Drawings " 

When they may be called In aid. 

*(a) The patentee is not at liberty to refer to the drawings accompanying the 
patent, when, according to the natural construction of the olaim, 
von! for want of novelty, ilinks v. Safety Lighting Co,, 46 L.J. 

186 ; 4 Ch. U. 607 ; 36 L.T. 391. 

(6) An inventor of a machine is not tied down to make such a specification as 
by words only that woujd enable a skilful mechanic to make the 
machine, but luvtn allowed to call in aid the drawings which he may 
annex to the specification : and if, b\ a comparison of the words and 
the drawings, the one will explain the other sufficiently to enable a 
skilful workman to perform the work, suoh specification iB sufficient, 
liloxam v. Klsce, I Gar. & P. 558. N 

. (c) When a specification in the first instance describes the invention in fto 

general tonne, but afterwards in describing the method of performing 
the invention, refers to figures m drawings annexed thereto, and the 
olaim made is for the manufacture ol the invention, described with 
reference to those figures, the specification is sufficient. Daw v. Ft ley, 
13 L.T. 399. * _ 0 

Proceedings upon 8. (1) The Controller shall examine every appli- 

applioation. cation, ami if ho considers that— • 

(а) the nature of the invention is not fairly described, 1 or 

(б) the application, specification and drawings 2 have not been 

prepared in the proscribed manner or relate to more than one 
invention, or • 

(c) tho title doos not sufficiently indicate the subject-matter of the 

invention, or • •• 

(d) the statement of claim doos not sufficiently define the 

invention, or ^ 

(c) tho invention as described and claimed is prima facie not a new 
manufacture or improvement, 

he may refuse to accopt tho application or require that the application, 
specification or drawings be amended before lie proceeds with the appli¬ 
cation ; and in tho latter caso the application shall, if the Controller so 
directs, bear date as from the tiuio whon the requirement is complied with. 

(2) Where the Controller refuses to accept an application or requires 
an amendment, the applicant may appeal from his decigiop to the 
Governor General in Council. 

(3) The investigations required by. this sootion shall not be held in 

any way to guarantee the validity of any patent, and no liability shall be 
inourred by the Governor General iu Council or any officer by reason of, 
or in connection with, any such investigation, or any proceeding conse¬ 
quent thereon. * 
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(4) Unless an application is accepted within twelve months from the 
date of the application, the application shall (except where an appeal hut 
been lodged) become void: • 

Provided that where an application is made for an extension of time 
for the acceptance of * p application, the Controller shall, on payment of 
the prescribed fee, graifU an extension of time to the extent applied for but 
not exceeding three months. 

(Notes). 

N.B —See oases notes under S. 4, sujrra. 

I,—" The nature — described ." 

(t) Method. 

A description in a specification of a lamp burner omitted to state where the hole 
« for the admission of air whs to bo :— Held that, the specification was 

insufficient. Hinka v. Safety Lighting Co., 46 L J.C. 186. 1 

(2) Descriptions of genus, not speoies. 

* The specification of a patent is b id if one of the materials to be URed is des¬ 

cribed by a generic term comprising a variety of species, the majority 
of whiob would be unsuitable. Wcgmann v. Corcoran, 13 Ch. D. 65«> 
• 41L.T. 358. Q 

(3) Sufficient description. 

Whether a specification contains a—can only be ascertained by experiment. 
Betts v. Neilson, 37 L.J. Ch. 321. R 

2.—" Drawings. ” 

Drawings not properly explained etc. 

In a drawing of a machine attached to a specification there was shown an inter, 
vening apace or opening, between two parts of the machine, the object 
of the patent; it was intended as the arching of a outter plate, but 
this was not referred to and explained in the specification. In the 
** specification there was the HtAtemerit of an evil in existing maobinos, 

and upon careful examination, by a skilful person, he might suppose 
that the space exhibited in the drawing was intended to obviate this 
evil, but there was no statement, to that effect, nor was the form of 
the opening described, arid described as a necessary quality of impro¬ 
vement in the machine. This form was afterwards relied on as one of 
the great improvements in the combination of the patented appara- 
tus :—Field that as it bad not luen properly explained, described, and 
claimed the specification was defective. Clark v. Adie, 46D.J. Oh. 
585. 8 


6. On the acceptance of an application the Controller shall give 


Advertisement on 
acceptance oi appli¬ 
cation. 


notice thereof to the applicant and shall advertise the 
acceptance ; and the application and specification with 
the drawings (if any) shall be open to public inspection. 


7. Where an application foe a patent in respect of an invention has 

TT . . .. been accepted, any use or publication of the invention 

Ubo of invention , . 

on acceptance of during the period between the date of application and 
application. tlie date of sealing such patent, shall not prejudice the 

patent to be granted for the invention : 
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Provided that an applicant shall not be entitled to institute any 
proceedings for infringement unless and until a patent for the invention 
has been granted to him. 

8. After acceptance of an application and before sealing a patent the 
Inquiry before Controller shall, if he thinks it advisable or is directed 

aealing patent. by Governor General in Council so to do, refer 

the specification for inquiry and report to any person whom he Ihinks fit. 

9. (l) Any person may, on payment of the prescribed fee, at anytime 
Opposition to within three months from the date of the advertise- 

grant of patentl. ment of the acceptance of an application, give notice 
at the Patent Office of opposition to the grant of the patent on any of tjjp 
following grounds, namely - 

(a) that tho applicant obtained the invention from him, or from a 
person of whom he is tho legal representative or assign ; or * 
(ft) that the invention has been claimed in any specification filed in 
British India whioh is or will be of prior date to the patent, 
the grant of which is opposed; or 

(c) that the nature of the invention or the manner in which it is to 

be performed is not sufficiently or fairly described and ascer¬ 
tained in the specification ; or 

(d) that the invention has beon publicly used in any part of British 

India or has boon made publicly known in any part of British 
India; 

but on no other ground. 

(2) Where such notice is given, the Controller shall give nofcicd of»fche 
opposition to the applicant, and shall, on the expiration of those three 
months, after hearing the applicant and the opponent, if desirous of being 
heard, decide on the case. 

(3) The decision of the Controller shall he subject to appeal to the 
Governor General in Council. 

• (Motes). 

I —“Opposition to grant of patent 

(1) Opposition to grant of patent— Onus. 

In opposing the grant of letters patent, the burden is on the opponent to show 
that the grant would be dearly wrong. Sheffield's Patent, Ex parte, 
42 L.J., Cb. 856 ; L.R. 8 Cb. 237 ; 21 W.R. 233. T 

(2) Natnre of pnblio knowledge. 

(а) Prior knowledge to avoid a patent, must be knowledge equal to that required 

to be given by a patent; that,is, such knowledge as will enable the 
publio to peroeiva the very discovery, and to carry the invention into 
practical use. Bills v. Evans, 4 De G. F. and J. 288. 0 

(б) A prior publication, to have that effect, must be one from whioh a 

person with ordinary knowledge would be able praotioally to apply the 
discovery without further experiment. {Ibid.) * X 
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“ Opposition to grant of patent "—(Concluded). 

(c) To avoid a patent on the ground of prior publication, it ia not enough that 
, the invention has been published ; it must have been made gublio to 

such an extent, that a knowledge of it may be Assumed among persons 
conversant with the subject. Plimpton v. Spiller, 47 L.J.Ch. 211.W 

(d) The prior publioation must contain a description equivalent to a sufficient 

specification. [Ibid.) X 

, (e) In order to establish the prior publio use of a patented article so as to in¬ 

validate the patent, it is irot necessary to show that the article had 
been manufactured for sale. Pelts v. Neilson, 37 L.J. Ch. 391. Y 

10. (1) If there is no opposition, or, in case of opposition, if the de- 

Grant 1 and soul- termination is in favour of the grant of a patent, a 

igg 3 of patent, patent shall, on paymont of the prescribed fee, be 

granted, subject to such conditions (if any) as the Governor General ift 
Council thinks expedient, to the applicant, or in the case of a joint appli¬ 
cation to the applicants jointly, and the Controller shall oause the patent 
to be sealed with the seal of # the Patent Office. 

(2) A« pa tent shall be sealed as soon as may be, and not after the ex¬ 
piration of eighteen months from the date of application : 

^Provided that,— 

{(i ) where the Controller has allowed an extension of the time 
within which an application may bo accepted, a further exten¬ 
sion of four months, after the said eighteen months shall be 
allowed for the sealing of the patent; 

( b) where the sealing is delayed by an appeal to the Governor 

General in Council, or by a reference under section 8, or by 
opposition to the grant of the patent, the patent may be sealed 
at suoh time as the Controller may direct; 

(c) where the patent is granted to the legal representative of an 

applicant who has died before the expiration of the time which 
would otherwise be allowed for sealing the patent, the patent 
may be sealed at any time within twelve months after the date 
r of his death ; 

{d) where in consequence of the neglect or failure of the applicant 
to pay any fee a patent cannot be sealed within the period 
allowed by this section, that period may, on payment of the 
prescribed fee and on compliance with the prescribed conditions, 

• • be extended to such an extent as may be prescribed. 

(Notes). 

i.'~“Grant.” 

Objection for want of novelty. * 

It Is no abjection to the grant of a patent that another has been making experi¬ 
ments and working towards a similar invention, Henry’s Patent, In 
* re, 49 L.J. Oh. 363, % 
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2.—“Sealing.” 

Opposing to tenting. 

•Unless a patent is clearly bad, the sealing of the patent will not be refused. 

Spence's Patent, In re, 7 W.R. 157. A 

11. Except as otherwise expressly provided by this Act, a patent 
Date of patent. shall be dated and sealod as of the date of the 

application : 

Provided that no proceedings shall be taken in respect of an infringe¬ 
ment committed before the publication of the specification. 

12. (1) A patont sealed with the soal of the Patent Office shall, 
Effect, extent and subject; to the other provisions of this Act, confer on 

iorm of patont. the p a t en tee the exclusive privilege of making, selling 

and using the invention throughout Mritiah India and of authorizing 
others so to do. 

(2) Evory patent may be in the prescribed form and shall be granted 
for one invention only, but the specification may contain moi^ than one 
claim ; and it shall not be competent for any person in a suit or other 
proceeding to take any objection to a patont on the ground that it has 
been granted for more than one invention. 

13. (l) A patent granted to the true and first invontor or his legal 
Fraudulent appli- representative or assign shall not be invalidated by an 

oations for patouts. application in fraud of him, or by protection obtained 
thereon or by any use or publication of the invention subsequent to that 
fraudulent application during the period of protection. 

* * * 

(2) Where a patenjjhas been revoked on the ground of fraud or on any 
other ground, 1 the Controller may, on the application of the true inventor 
or his legal representative or assign made in accordance with the provi¬ 
sions of this Aob, grant to him a patent in lieu of and bearing the same 
date as the patent so revoked for any invention comprised in the revoked 
patent to whioh he was entitled : • 

Provided that no suit shall he brought for any infringement of the * 
patent so granted committed before the actual date when such patent 
was granted. 

(Notes). 

/. — "On any other ground.” 

(1) By whom introduced. 

The Select Committee introduced the words " on any other ground ” in 8,13, 
cl. (9). [See the Report of the Select Committee.] B 

* (9) Reason (or introduction. 

The words " on any other ground ” are introduced to meet oases of. hardship 
arising in oiroumstanoes akin to frafid, but not falling within the 
legal definition of fraud. {Ibid,) * 0 
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Term of Patent. 

II. (l) The term limited in every patent for the duration thereof 

m , < shall, save as otherwise expressly provided Wy this 

Term of patent. . . , . . .*[ ' 

Act, be fourteen years from its date. 

(2) A patent shall, notwithstanding anything therein or in this Act, 
oeaso if the patentee fails to pay the prescribed foes within the presoribed 
tinges: . 

Provided that the Controller, upon the. application of tho patentee, 
shall, on receipt of such additional loo as may bo prescribed, onlargo tho 
time to such an extent as may be applied for but not excoeding three 
months. 

* (3) If any proceeding is taken in respect of an infringement of the 

patent committed after a failure to pay any feu within the prescribed tim<f, 
and before any enlargement thereof, the Court bofore which the proceeding 
is taken may, if it thinks tit, rofuso to award any damages in respect of 
such infringement. , , 

15. £l) A patentee 2 may, after advertising in the presoribed 

Extension of term manner his intention to do so, present a petition to the 
of patenU Governor General in Council praying that his patent 

may be extended for a further term ; but such petition must be left at tho 
Patent Office at least six months before the time limited for the expiration 
of the patent and must bo accompanied by the prescribod fee. 

(2) Any person «nay give notice to the Controller of objection to tho 
extension. 3 

•• (8) Where a petition is presented under sub-section (1), the Governor 
General in Council may, as bo thinks fit, dispose of tho petition himself 
or refer it to a High Court for decision. 

(4) If the petition be referred to a High Court, then on tho hearing 
of suoh petition under this section the patentee, and any person who has 
given notice under sub-section (2) of objection, shall be made parties to 

^the proceeding, and the Controller shall be entitled to appear and be board. 

(5) The Court to which the petition is referred shall, in considering 
its doeision, have regard to the nature and merits of the invention 4 in 
relation to the public, to the profits made by tho patentee 5 as such, and 
to all the circumstances of the case. 

(6) »If it appears to the Governor General in Council, or to the High 
Court when the petition has been referred to it, that the patentee has been 
inadequately remunerated 6 by. his patent, the Governor General in 
Council or the High Court, as the case may be, may by order extend the 
term of the patent for a further term Dot exceeding seven, or, in 
exceptional cases, fourteen years, or may order tho grant of a new patent 
for-such tSrm as may be specified in the order and aubjeot to the pay- 
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ment of such fees as may be prescribed and containing any restriction, 
conditions and provisions which the Governor General in Council or the 
High Qourt, as the case may be, may think fit: 

Provided that any patent so extended or granted shall, notwithstand¬ 
ing anything therein, or in this Act, cease if the inventor fails to pay 
before the expiration of each year the prescribed fee. 

(Notes). 

/. Extension’of term of patent. ” 

I. Extension of term granted. 

(1) Grounds for extension. 

(а) The merit and utility of the invention ; tho merit ol the petitioner in patro¬ 

nising i*n ingenious inventor, and liberally expending money to intjp- 
duce tho invention ; tho amount of profit not being greater than the 
ordinary profit on capital employed in similar trades ; the annoyances, 
anxiety, and costs of litigation, are several grounds of oonBideration in 
reaommendiug an extension. Whitehouse's Patent, In re, 2 Moore, 

P.G. 496. 0 

• 

(б) It is essential, in order to obtain an extension of the term of letters patent, 

for the petitioner to establish that the invention is of«considerable 
merit, of public utility, and of inadequate remuneration. Me Dougall'e 
Patent, In re, SI L.J., P.C., 17; L.R., 2 P.C. 1; 5 Moore? P.C. 
(N.S.) 1. E 

(c) To entitle a patentee, or his assignee, to an extension of the term of 
letters patent, he must establish three things: first, the merit of 
the invention ; seoondly, that the parties interested had done all in 
their porter to bring the invention into puhlio use and to turn it to 
advantage ; and thirdly, that from circumstances beyond their control 
they had been unable to obtain adequate remuneration. Marhwick's 
Patent, In re, 18 Moore, P.G. 810 ; 8 W.R. 333. * ‘ F 

(2) Prolongation—Patent of great merit. 

Prolongation for five years granted to a patent of conspicuous merit, by which, 
iu one form of its application both at homo and from the foreign patents 
for the invention, tho patentee had, if allowance were made for his 
services, made little if any profit, and in another application the profit 
would depend on the suocess of a company which had not Btarted 
operations, and the prosperity of which would depend largely on the 
prolongation of the original patent. Parsons’ Patent, In re, 67 
L.J.P.O. 66 ; (1898) A.C. 673 ; 15 Rnp. Pat. Cas. 349. G 

(3) /6/d.—Expensive litigation the patentee had been put to. 

Torm of letters patent extended for seven years, on the ground of the meritorious 
nature of the invention and the expensive litigation the patentee had 
been put to in protecting his patent rights, whioh had prevented any 
remuneration. Heath’s v. Patent , In re, 8 Moore, P.G. 217. H 

(4) 16/d.—Loss by patentee. 

A patent of great merit, in the perfecting and inLrndnotion of whioh the patentee 
had incurred loss, and which could only gradually replace existing 
machinery, extended for a term of ten years. Currie and Timmis’s 
Patent, In re, 67 L.J.P.O. 66; (1898) A.0. 673; 15 Rep. Pat. Cae. 849.1 
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I.— ” Extension of term ol patent (Continued). 

^—Extension of term granted,— {Continued), 

(A) Ibid.—Ho profit, ooupled with evidence of ntiiity. • 

Term extended upon prima facie evidenoe of no profit, ooupled with evidenoe 
of utility. Lowe's Patent, In re, 10 Jur. 863. J 

,(6) ibid.— Subject to condition. 

The aooounte produced at the bearing were unsatisfactory, owing to the non* 
< * production of the books. The oommittee recommending a prolongation 

of the term of the letters patent, greeted a proper account of the pro¬ 
fits and losses of the patent to be verified by affidavit, with an explana¬ 
tion accounting for the non-produotion of the books, to be laid before 
the attorney-general, subjeot to which they extended the term. 
Marwick’s Patent, In re, 13 Moore, P.C. 310. K 

* 

(7j Ibid.-?- Non-user satisfactorily accounted for. • 

(a) Where an invention has not been brought into ubc during the term of the 

letters patent, but such non-user ^satisfactorily accounted for, and 
the invention is one of great merit, an extension may be granted. 
Southby's Patent, (1831) A.O. 432. L 

(b) The faot of a patent of a valuable nature, but having a limited market, not 

having been so generally used as to remunerate the inventor, is suffici¬ 
ent to remove the presumption against the utility of the invention. 
Herbert's Patent, In rc.'L.R. 1 P.C. 399. H 

(8) Ibid.— Question as to validity. 

(а) On an application for the prolongation of a patent it is not the praotioe to 

deoide upon the novelty or utility of the patent, except so far as such 
novelty or utility may properly be described as merit of that high 
degree that, every other requisite being satisfactory, it would entitle 
the patentee to a prolongation, Saxby’s Patent, In re, 7 Moore, P.C. 
(N.8.) 82; L. R. 3 P.O. 292 ; 19 W.R. 513. N 

(б) Upon an application for a prolongation of a patent, the invalidity of the 

patent for want of novelty is not a proper ground of objeotion ; inas¬ 
much as the prolonged patent does not stand on firmer ground than 
the original patent, and is granted subject to all objections whioh 
oould be made to the original patent. Calloway’s Patent, Inre, 7 Jur. 
453. 0 

(c) In a case where the evidenoe tended to show that the patent article, in the 

«• exaot form described in the drawings attached to the specification, 

was not, at the time of tbe application for a prolongation, practically 

useful; but where it was clearly proved that tbe same combinatiou of 

parts or mechamoal method for which alone the patent was taken out, 

with oertain alterations and improvements in matters not included as 

parts of the invention, was of great practical utility, the oommittee 

granted a prolongation, although there was no patent for tbe alterations 

and improvements, whiob were therefore open to the public, and yet 

oould not be used without infringing tbe prolonged patent, (Ibid.) P 
• 

(9) Ibid.— Power to grant second extension. 

The power given to the Court by B. 18 of tbe English Patents and Designs Aot, 
1907, to graut an extension of the terms of letters patent does not 
# apply to a case* where an extension has been onoe recommended and new 

40 —E 
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/.— “ Extension ot term of patent”—(Oontinued). 

I.—Extension of term granted— [Concluded). 

letter*) patent granted, and the Court has no jurisdiction to entertain 
a petition for a further prolongation of the new letters patent. <?0M- 
cher’s Patent, In re, (‘I Moore P.C. (N S.) 532), Followed. Thompson's 
Patent, In re, 78 L.J. Ch. 690; (1909) 2 Cb. 447 ; 101 L.T. 527; 25 T. 
L.R. 786; 26 Rep. Pat. Cas. 673.— Parker, J, Q 

II. Extension of term refused. 

(1) Grounds of refusal. 

{a) Extension of the term of letters patent refused, although the profits derived 
from the patent article were less than the expenditure incurred upon 
the patent, the utility of the invention being small. The faot of an 
invention, when known, not getting into general use, is a presumption 
against its utility. minister's Patent, In re, 4 Moore, P.C. 164 ; 7 Jur. 
451. R 

(6) Tho non-roduotion of the patent into practical publio utility is the strongest 
evidence against merit and utility. Pinhus Patent, In re, 12 Jur. 233. S 

(2) Non user, when fatal. * 

* 

(а) The grounds on which extensions of patents are granted have all reference 

to the inventor. They aie, first, to reward the inventor far the 
peculiar ability and industry he has exorcised in making the disoovery. 
Secondly, to reward him, bee iuho some great benefit of an unusual 
description has by him boon conferred upon the public through the 
invention itself; or thuilty, because the inventor has not been suffici¬ 
ently remunerated by' tho profits derived from his strenuous exertions 
to make tho invention profitable. All these grounds prooeed on the 
supposition that the invention is a new and a useful invention, But 
where an inventor intentionally delays for a great length ot jijyie 
attempting to put the invention into practioe, those reasons for a 
prolongation of the patent cannot bo relied upon by him, unless he 
shows some reasonable ground, such as want of funds, for the delay. 
Norton’s Patent, In re, 1 Moore, P.C. (N.S.) 339 ; 9 Jur. (N.S.) 419; 
11 W.R. 720. 8.P., Marwick's Patent, hire, supra, T 

(б) When the utility of,» patent has not boon tested by actual employment, for 

a period of fourteen years, although efforts have been made by the 
patentee to bring it mu. me, ii. raises a very stroDg presumption 
against its pramical utility, which presumption can only be rebutted 
by the strongest I'vidm.r.. Allan's Patent, In re, L.R. 1 P.C. 507. U 

(e| If an invention has not born, bmoghl into practical use during the term of 
the letteis patent, n laises a strong, inough not conclusive, presump¬ 
tion agaitst its unlit;. . and unless there are circumstances to rebut 
such presumption, an extendi, will not be granted. ° Herbert's 
Patent, In >e, L.R. 1 P.C. 399. y 

(d) When a patentee cut end into an ugiVement with parties to work the patent, 
but owing t<y disput.s bt tween them the invention was not prosecuted 
till within a short period before the expiration of the letters patent, 
an extension was refused. Patterson'.s Patent, In re, 6 Moore, P.0. 

♦ 469 ; 13 Jur. 693. , . w 
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!■—'“ Extension of term of patent’ ’—{Concluded). 

II.—Extension of term refused— (Concluded). 

(3) Subjectmatter not sufficient to sustain patent 

(а) Although the judicial committee will not adjudicate upon the validity of 

letters patent, the term of which is sought to be prolonged, yet where 
it appears from the specification that the subject-matter is not suffi¬ 
cient to sustain such patent., they will not, in the exercise of their 
discretion, recommend the crown to extend the term. Me Dougall's 

Patent, In re, 37 L.J.P.C. U. X 

■ 

(б) Where, therefore, the specificai iou of a patent described it as improvements 

in treating, deodorising and disinfecting, sewage and other offensive 
matter, and also for deodorising and disinfecting in genera), and as 
being composed of two ordinary well-known chemical aoids in combi¬ 
nation, such aoids being m common use for disinfecting purposes by 
the public before and after the letters patent :—lIeld, not to be an in« 
veution of Buch merit and utility as to justify an extension to the 
detriment of the public in the use of known sanitary agents. (Ibid.) Y 

(4) Patent article unprofitable. 

A patent article was unprofitable for ten years after the date of the patent, in 
oonsequence of a defect which was not cured until then. Extension 
of the term refused. Bell's Patent, In re, 10 Jur. 363. Z 

(6) Question as to validity. 

(а) If it can be clearly shown that the patent sought to be extended is bad for 

want of originality, the Privy Council will not entertain the appli¬ 
cation. Aliter, if at most a doubtful question as to ihe validity of the 
letters patent can be raised. Betts' Patent, In re, 1 N.R. 137; 1 
Moore,*P.C. (N.S.J 49; 9 Jur. (N.8) 137 ; 7 Ii.T. 577 ; 11 W.R. 221. A 

(б) Where, upon an application for thn extension of the term of letters patent, 

it appears clearly that the patent, is luvalid, the judioial committee 
will not graut an extension, and thereby drive the opposing parties to 
their scire facias. [But, if the validity of the patent be only doubtful, 
and the utility and want of profit be proved, the Court will extend the 
term of the letters patent.] Woodcraft's Patent, In re, 10 Jur. 363. B 

(6) Prolongation refused—Loss through want of business capacity. 

Prolongation of a patent refused for an invention consisting m the novel appli¬ 
cation of known principles in whiuh there was no striking or unusual 
merit and the inadequacy of remuneration (if any) for which was due 
in part to defects in the patentee’s method of carrying on bis business. 
Thomycroft's Patent, In re, 63 L.J.P.C, 63 ; (1899) A.C. 415; 16 Rep, - 
Pat, Cris. 202. Q 

2.—“ Patentee ." 

I —Extension of term of patent granted. 

(i) Prinelplea. 

Assignees of letters patent may lawfully obtain a renewal of such letters patent. 
Ledsam v. Russell, 14 M. & W. 574 ; 14 L.J., Ex. 353; 9 Jur. 557. 
Affirmed in Ex. Ch. 16 M. & W. 633; 16 L.J., Ex. 146 ; and in Dom, 

• Proo. 1 H.L. Oas. 687. « Q 
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2.—“ Patentee ”—( Concluded), 

I. -Extension of term of patent granted— (Concluded). 

(3) Fee benefit of patentee- 

la) The inventor and patentee had lost largely by the patent, hut his assignees 
had lately made very considerable profits, and from their position in 
the trade were likely to oommand a very large Bale of the patent artiole. 
The patent was of high merit, and of great service to the public safety. 
A prolongation of the term waB granted to the assignees for four years, 
upon conditions, first, that the assignees scoured to the patentee half 
the profits derived from the sale; and, secondly, that the patented 
article should be sold by the assignees to the publio at a fixed price, 
Hardy’s Patent, In re, 6 Moore, P.C. 441; 13 Jur. 177. B 

(6) An extension was recommended in favour of an assignee, on his scouring an 
annuity to the inventor during the subsistence of the new letfytrs 
patent. Whitehouse's Patent, In re, 3 Moore, P.C. 496. F 

(c) Where the inventor, a mechanic, had assigned his interest to the patentee, 
his master, the judicial oommittee, under the oiroumstanoes, made 
it a condition of their recommendation to the crown to prolong the 
term of the patent, that the assignee of the patent should secure the 
inventor an annuity during the period of the extension. Russell's 
Patent, In re, 2 Moore, E.C. 496. Q 

(di Petition for prolongation by a patentee, together with the assignees of a 
moiety of the patent. After tho presentation of the petition, 4od be¬ 
fore the heating, the patentee died, having by his will appointed hiB 
widow exeoutrix and residuary legatee. Extension granted to the 
assignees on oondition that they held the moiety of the patent in trust 
for the widow of the patentee. Herbert's Patent, In re, L.R. 1 P.C. 
399. . H 

(e) An extension will be granted to the assignee of a patent on an adequate 
remuneration (an annuity) being seoured to the patentee. Marwick’s 
Patent, In re, 13 Moore, P.C. 310 ; 8 W.R. 338. “ “ “ J 

11.* Extension of term of patent refused. 

(1) Vben refused to assignee. 

An assignee of the patentee who had taken an assignment of four-fifths of the 
patent within a few months of the expiration of a patent, wbioh bad 
only just been brought into use, for a small consideration, is not enti¬ 
tled to any extension. Normand’s Patent, In re, 6 Moore, P.C. (N.S.) 
477 ; L.R. 3 P.C. 193. g 

(3) Prolongation—Petition by Assignee of patent—Inventor dead—Mo sped a 1 
merit. 

The merit which entitles a patentee who has been insufficiently remunerated 
to an extension of his patent differs in kind and degree from that which 
is enough to sustain a patent. An applioation for prolongation refused 
in a case in which there was no special merit and no real invention, in 
whioh there was little energy or business oapaoity displayed in pushing 
the invention, and the applicant for extension was the assignee of tho 
patent, the inventor having died, and there being no possibility of 
advantage to him if be bad been alive. Van QeV&fr’a Patent, In re: 
Thompson, Ex parte, 76 L.J.P.C, 44; (1907) A.<fc 1*49& L.T.333, 
34 Rep.Pat.CM. 169. . jj 
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3.—"Objection to the extension.” 

(1) Opposition encouraged. 

Opposition to an application for extension or confirmation ot letters patent is 
rather encouraged than otherwise, and npon a successful opposition, 
the oppoeer's costs will, in general, be allowed, Honiball's Patent, In 
re, 9 Moore P.G. 378; 3 Eq. R. 225. L 

(2) Objections to extension of time. 

i II?is sufficient, prior to tendering evidence of instances of anticipation, to Btate 
the grounds of objection to the extension of tetters patent without 
stating all the particulars of those objeationB. Ball's Patent, In re, 
48 L.J.P.O. 24 ; 4 Ap.Gas. 171; 27 W.R. 477. II 

(3) Costs of opposition. 

(a) When there were several opponents, on dismissing the petition a lump sum 
was awarded to the opponents, to be divided pro rata tor oost|. 
Johnsons' Patent, In re, 8 Moore, P.0. (N.8.) 75; L.R. 4 P.0. 7ft. H 
(ft) A grosB sum allowed for oosts of opposers, instead of referring their ooBts to 
taxation. Milner's Patent , In re, 9 Moore, P.O. 89. 0 

(4) Costs—Abandoned petition.* 

(a) *When a petition is abandoned, it is not necessary that the opposers should 

serve the petitioners with notice of their intended application to the 
Court for oosts of opposition. Bridson's Patent, In re, 7 Moore, P.O. 
499. P 

(b) On a petition for prolongation, a day was fixed (or hearing. Objections 

were lodged against an extension. Before the hearing, the petitioners 
abandoned the prosecution of the petition, and the oosts ot the 
opposition were allowed. Hornby's Patent, In re, 7 Moore P.O. 508. Q 


4.—"Merits ot the Invention. " 

See notes under “ Extension of term ot patent.” supra. S 

5,—"Profits made by the patentee, ” 

1.—General. 

(1) Deductions. 

In estimating the profits derived from the patent, the judioial oommittee will 
tahe into consideration a deduction from the profits of the patent for 
the personal expenses of the patentee for the exclusive devotion of his 
time in bringing the patent into practical operation and public notice. 

* Carr's Patent, In re, 9 Moore, P.O. (N.S.) 379; L.R. 4 P.O. 639. S 

(2) Costs of Introduction. 

In taking an aooount of the profits and loss of the working of a patent, the 
patentee is entitled to obarge, as part of his expenses, for loss of time 
in endeavouring to bring the invention into general use. Newton's 
Patent, In re, 14 Moore, P.O. 156; 10 W.R. 731. T 


(9) Manufacture. 

(n) In calculating whether any profit has been obtained through or by means 
of a patent, it is oorreot to deduct, in the first place, beyond the coot 
prioe, a fair manufacturer’s profit on the articles sold; and the mere 
preference of the market obtained by the manufacturer is not to be 
disused a profit derived from the patent, Calloway's Patent, In re, 7 
Ittt, 463. 0 
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5.—“ Profits made by the patentee "—( Continued). 

I.— General — (Concluded). 

* ( b ) If a patentee is also manufacturer of his patent article, in taking aooounts 
of the profits of the patient he is entitled to deduct his profits as a 
manufacturer. Belt’s Patent, In re, supra. Y 

II. Extension of term of patent granted. 

(1) Account of profits -Must be full and accurate. 

(a) A patentee, seeking the gractf and favour of the crown, in applying for an 

extension of the term of letters patent, is bound to bring his aooounts 
bofore the committee in such a shape as to leave no doubt what the 
remuneration lisa been that he has received from the patent. Clark’s 
Patent, In re, 7 Moore, P.G. (N.S) 255 ;LB. 3 P.C. 421. W 

(b) The account of profit and loss of tbe patentee in working a patent oughteto 

be clear and preciso ; and it is the duty of a patentee, if engaged in any 
other business, or as a manufacturer of his own invention, to keep the 
accounts of the patent and the manufacture separately. Bett's 
Patent, In re, 1 N.R. 137; 1 Moore, P.C. (N.S.) 49 ; 9 Jur. (N.S.) 137 ; 
7 L.T. 577 ; 11 W.R. 221. . X 

(c) The most unreservod and clear statement of the patentee’s re&uneration is 

an indispensable condition for extension. Hill's Patent, In re, 1 
Moore, P.C.(N.B) 25H ; 9 Jur. (N.S.) 1209 ; 9 L.T. 101; 12 W.R. 26. Y 

(d) To entitle a patentee to a prolongation of the term of letters patent, he 

must satisfactorily establish the amount of his profits. Trotman’s 
Patent, In re, L.R. 1 P.C, 118. Z 

(ci A patontee should preserve the clearest evidence of everything whioh has been 
paid and received on account of the patent. Whether or not his remu- 
neration has been adequate, his furnishing 4 satisfactory acoount is a 
condition precedent to his obtaining an extension of his term. Adair’s 
Patent, In re, 6 App. Cas. 176 ; 29 W.R. 746. , A 

(2) Ibid. -Nature and Extent. 

(а) A patentee, in order to obtain a prolongation of the term of a patent, must 

satisfy the judicial oornmittce by his accounts, in a manner which ad- 
mils of no controversy, what has been the amount of remuneration 
which, in every point of view, the invention has brought him, and it is 
his duty to framo the accounts in such a shape as to leave no doubt 
as to what the remuneration has been that he has received. Saxby’s 
Patent, In re, 7 Moore, P.C. (N.S.) 82; L.R. 3 P.C. 292; 19 W.R. 
513. B 

(б) When the patentee is also the manufacturer, the profits whioh he makes as 

a manufacturer, although not strictly profits of the patent, must yet be 
taken into consideration in estimating the amount of his remunera¬ 
tion. (Ibid.) Q 

(c) A prolongation of the term of letters patent for seven years was granted, the 
invention being a meritorious one, and of great value as a raw mate¬ 
rial for the manufacture of paper; no profit having been made either by 
the inventor or his assignees. The statement of aooounts furnished 
being prima facie satisfactory, the petitioners were allowed to prove 
the merits of the invention before gotog into the aooounts. Bough- 
ton's Patent, In re, 7 Moore, P.C. (N.S.) 309; L.B. 8P.O. 461. D 
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5,— “ Profits made by the patentee "—{Concluded). 

III. Extension of term of patent refused. 

(1) Account* not full and accurate. • 

(а) A petition for extension, and the accounts furnished by the patentee not 

containing sufficiently full and accurate information in rcepeot to the 
patent, or the remuneration received by him, the judicial committee 
declined to recommend a prolongation of the term. Clark's Patent, 

, . In re, 7 Moore, I'.C. (N.S,) 255. B 

(б) An acoount of profits and loss filed by \ patentee on bis application fora 

prolongation of the term of letters patent being prima facie unsatisfac¬ 
tory, the judicial committee directed the question of accounts to be 
taken before considering the merits of the invention, Wield’s Patent, 
In re, 8 Moore, P.C. (N.S.) 300; L.R. 4 P.C. 89. F 

(c) The accounts of a patent not being satisfactorily explained, an application 
for extension of the term of the patent will be refused. (Ibid,) fl» 

(2) Insufficiency of acoounts 

(a) Where the accounts filed by a patentee showed not the result of the books, 

but the accountant’s correction of them, and where it also appeared 
that the books tlJemseives had beonkoptin such a wav that without a 
very loug minute, and laborious investigation it was impossible to say 
whether he had been adequately remunerated or not Held, that a 
petition for prolongation must, be dismissed. Lake's Patent, CO L.J. 
P. 57 ; (1891) A.C. 240- P.0. H 

(b) The accounts of the patent not being satisfactorily explained, the applica¬ 

tion for extension of the tf rm of the patent was refused. (Ibid,) I 

(3) Accounts of receipts not filed. 

A petition for psolongation was dismissed on the ground that the proper 
accounts had not been produced to show the remuneration of the 
patentee. Yates and Kellett’s Patent, In re, 57 L.J.P.C. 1; 32 App. 
Gas. 147—P.C. J 

6 .—“ Inadequately remunerated ” 

(1) Yalue of disclosures—Adequaoy of patentee’s remuneration—Duty of petitioner, 

(a) The first question arising on a petition for the extension of the toim of a 
patent is the nature of the disclosure oontainod in the specification, 
and, for the purpose of determining this and its value to thu public, 

( videncc as to novelty and subject matter cannot altogether bo exclud¬ 
ed, though the detailed scientific evidence usual in infringement 
actions and petitions for revocation ought not to be allowed. It is the 
petitioner's dut> to bring before the Court at the outset all that may 
in any way affect ns judgment on these matters, and not to leave it to 
bo brought out by ar. opponent. The length to which the petitioner's 
witnesses should be cross-examined, and the extent to which evidence 
of want of novelty or subject matter on the part of objectors should 
be admitted are in the discretion of the Court, having regard to the 
nature of each individual case ; but. as a genera) rule, the Court will 
he salibfied if the evidence for the petitioner shows n print a fade case 
for upholding the validity of the patent, in these respects. The Court 
will pay special attention to the fact that the thing disclosed, though 
■ minute compared with the sum total of previous knowledge, may be 



40 Aot 11 of 1611 (incian Patents and designs act). [Sfi. id A 16 

6.— 1 * Inadequately remunerated” — (Concluded). 

the sine qua non of the successful application of that knowledge. 
# Johnson’s Patent, In re, (No. 2) 77 L.J. Cb. 787 ; (1909) 1 Oh. 114 ; 99 

L.T. 697 ; 26 Bep. Pat. Cas. 709 ; 24 T.L.R. 889. Parker , J. K 
(6) It is only where the role of disclosure largely exceeds the benefit derived by 
the patentee that he can be said to have been inadequately remunerat¬ 
ed ; and, in considering the adequacy of bis remuneration, profits on 
corresponding foreign patents and profits whioh will probably be 
reoeived in the future in respect both of those patents and of English 
patents, ought to be ta&en into aooount. A patentee petitioning for 
extension must prove that he has done everything possible to launch 
his invention on the British market. When the Comptroller opposes 
the extension of a patent on the ground that disadvantage would ensue 
to the traders of this country as compared with other traders, the 
Court must be supplied with proper statistics or other information's 
to the nature and extent of the competition feared, and the faots must 
be proved in the usual way. (Ibid.) h 

(2) Inadequate remuneration. 

(a) An extension was granted for five years, the invention being of great merit 

and publio utility, but the patentee*and his grantees having reoeived 
no remuneration in consequence of the originality of the patent being 
disputed at law. Smith’s Patent, In re, 7 Moore, P.C. 183, M 

( b ) Where oiroumstanoes showed a want of adequate remuneration, an extension 

of the term of letters patent grauted for six years. Carr’s Patent, In 
re, L.R. 4 P.C. 539 ; 9 Moore, P.C. (N.S.), 379. N 

(c) Term of letters patent for improvement in manufacturing gas tubes extended 

by the judioial committee, under the 5 & 6 Will. 4, c, 83, for six years, 
on the ground of the great merit and utility fit the invention, and the 
inadequate remuneration in oonsequenoe of litigation necessary for the 
protection of the patent right. Russell’s Patent, In re, 2 Moore, P.C. 
496. 1 • 0 

(d) Where the inventor, a mechanic, had assigned his interest to the patentee, 

his nfaster, the judicial committee, under the oiroumstanoes, made it 
a condition of their recommendation to the orown to prolong the term 
of the patent, that the assignee of the patent should seoure the inven¬ 
tor an annuity during the period of the extension. (Ibid.) p 

16. (1) Where any patent has oeased owing to the failure of the 
Restoration of patentee to pay any prescribed fee within the pro¬ 
lapsed patont. cribed time, the patentee may apply to the Controller 

in the prescribed manner for an order for the restoration of the patent. 

(2) Every suoh application shall oontain a statement of the oiroum¬ 
stanoes whioh have led to the omission of the payment of the prescribed 

' t 

fee. 

(3) If it appears from such statement that the omission was uninten¬ 

tional or unavoidable 1 aud that no undue delay has occurred in the making 
of the application, the Controller shall advertise the application in the 
prescribed manner, and within such time as may be prescribed any person 
may give notice of opposition at the Patent Office. • 



Ss. If Act II Of 1011 (INDIAN PATENTS ANp DESIGNS AOl). 41 

(4) Where such notice is given the Controller shall notify the appli¬ 
cant thereof. , 

(5) After the expiration of the prescribed period the Controller shall 
hear the case and, subject to an appeal to the Governor General in 
Council, issue an order either restoring the patent subject to any conditions 
deemed to be advisable or dismissing the application ; 

' Provided that in every order under this section restoring a patent 
such provisions as may be prescribed shall be inserted for the protection of 
persons who may have availed themselves of the subject-matter of the 
patent after the patent had ceased. 

k (Notes). 

/—" Unavoidable . *' • 

(1) Introduced by whom? 

* The word •• unavoidable” was introduced in S. 16, ol. (3) by the eeleot oommittee 

(See the Report of the Select Committee). Q 

(9) Why intcoduoed- 

Tha word " unavoidable” was introduced to avoid the defeot felt in the oorree- 
ponding provision of the English Statute. {Ibid.) B 


Amendment of application or specification. 


application or specifi¬ 
cation by Controller. 


17. (1) An applicant or a patentee may at any time, by request in 
Amendment 1 of writing left at the Patent Office and accompanied by 
the prescribed fee, seek leave to amend his application 
or specification, including drawings forming part there- 
°f k by jvay of disclaimer a > correction or explanation stating the nature 
of, and the reasons for, the proposed amendment. 

(2) If the application for a patent has not been accepted, the Con¬ 
troller shall determine whether and subject to what conditions (if any) the 
amendment shall be allowed. 


(3) In any other case the request and the nature of the proposed 
amendment shall be advertised in the prescribed manner, and at any time 

^within three months from its first advertisement any person may give notice 
at the Patent O.ffioe of opposition to the amendment. 

(4) Where such a notioe is given the Controller shall give notice of 
the opposition to the person making the request, and shall hear and 
decide tye case. 

(5) Where no notice of opposition is given, or the person so giving 
notice of opposition does not .appear, the Controller shall determine 
whether and subject to what conditions, if any, the amendment ought to 
be allowed. 

(6) The . decision of the Controller in either case shall be subject to 
an appeal to the Governor General in Counoil. 

*1—9 
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(7) No amendment shall be allowed that would make the application 
or specification, as amended, olaim an invention substantially larger than, 
or substantially different from, the invention claimed by the application 
or Specification as it stood before amendment. 

(8) Leave to amend shall be conclusive as to the right of the party 
to make the amendment allowed, except in case of fraud; and the amend* 
ment shall be advertised in the prescribed manner, and shall in ‘all Courts 
and for all purposes be deeraftd to form part of the application or specifi¬ 
cation. 

(9) This section shall not apply when and so long as any suit for 
infringement or proceeding before a Court for the revocation of the patent 

# is pending. 

(Notes)- 


/.—“ Amendment.” 

t* 

(l) In what oases. 

(a) A clerical error ia the eurolmont of the specification will be amended. 

Bedmund, In re, 5 Russ. 44; 6 L. J. Gh. 183. 1 S 

(b) Clerical error, oonsisting of the insertion of the name of “ Charles” instead 
* of “ George” in the enrolment of a patent, ordered to be amended. 

Dismore, In re, 18 Beav. 539. * T 

(c) Instanoe of a patent amended and reseated. Anon, Beam. Ord. 67. U 

(9) Discretion of Judge under English Act. 

Where a Judge who hears a petition for revocation of a patent has in the 
exercise of bis discretion given leave to the patentee, to apply for leave 
to amend the specification by disclaimer on certain terms, the Court 
of Appeal will not review the discretion thus exercised by the Judge in 
imposing terms. Oeipel's Patent, In re, 73 L.J, Ch. 915; (1904) l'Ch. 
239 ; 90 L.T. 70 ; 52 W.R. 339. Y 


2.—“ Disclaimer.” 

(1) Disclaimer—Principles. 

A disclaimer oan not be made use of for the purpose of converting a barren and 
an unprofitable generality in a specification into a specific practical 
description or to oonvert that which, upon the desoriptipn in v the 
specification, is not Applicable to any one definite form into a descrip¬ 
tion applicable to a speoifio and definite mode of proceeding, Bdlsfon 
v. Smith, 11 C.B. (N.S.) 471; 31 L.J.O.P. 102; 8 Jur. (N.8 ) ibo. 
Affirmed, 11 H.L. Oas. 223; 20 C.B. (N.8.) 28; 35 L.J.O.P. 49; 13 
LT. 1. W 

(2) Ibid— Effect. 

(a) A patentee having altered his speoifioatiou by disclaimer, lodged,a oom- 
plaint against certain manufacturers for breaoh of an interdict granted 
anterior to the disclaimer that the patentee ought to have 

instituted a new action ; and that, although the instrument of the 
manufacturers was intended to exeoute the same work, it was no 
infringement; although it was cognate, it had not the..characteristic 
feature of the patentee’s invention. Dudgeon v. Thpmpaon, 3 App. 
CaB. 34. X 
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2.— ** Disclaimer ”— {Concluded). 

(6) The invention as it stood before the disclaimer may have been new, useful 
and legal, but it might not have been sounder the altered specification. 

1 After the' disclaimer the question of enforcing the old interdiet could 
not be entertained. (Ibid.) Y 

(3) Ibid.— On assignment. 

A disclaimer will be valid notwithstanding the grantee, at the time he entered 
i • it, had assigned all bis interest in the patent. Wallington v. Dale, 7 
Ex. 888 ; 38 L.J. Ex. 49. • Z 

(4) Ibid. —Construction. 

The plain language of the operative part of a disclaimer is not to be controlled 
or modified by any introductory sentences with which the patentee 
may think fit to prefaoe suoh disclaimer. Canning ton v. Nutlall, 40 
L.J. Oh. 789; L.R. 5 H.L. 208. A 

(5) Ibid .—Explanation by. 

(а) The effect of a disclaimer is merely to strike out from the specification 

those parts of the machinery whioh are disclaimed ; it cannot be read 
as explanatory of that whioh remains. Tetley v. Easton, supra. B 

(б) Any part of the provisional specification of a patent may be omitted in the 

complete specification, if there is no fraud and the effect of the re¬ 
mainder is not altered by the omission. All the claiming olauBes 
may be struck out of the specification of a patent by a disclaimer, if 
there remain in the body of the specification words sufficiently distin¬ 
guishing what the invention is whioh the patentee olaiins. Thomas 
v. Welch , 35 L.J. C.P. 200 ; L.R. 1 C.P. 192; 12 Jur. (N.8 ) 816. Q 

9 

(6) Ibid., Yerbal alteration by. 

• • • An alteration, verbal merely and not substantive, by means of a disclaimer, 
will not make a patent void. ( Ibid .) ■ p 

3.—" Correction or explanation 

Amendment by way of correction or explanation -Validity of Patent. 

A patent was granted for “ a telescope ladder for domestic and other pur¬ 
poses.” The invention aorinis'.ed of two distinct ladders of equal length, 
one drawing up out of the other by pulling a cord, both ends of which 
were attached to the inner or sliding ladder, whioh could be adjusted 
at any height by meanB of a lever bracket, on whioh any of the steps 
of the sliding ladder oould rest, thus keeping the ladder fixed in its 
place. ^Fhe specification claimed—(1) “ The two ladders occupying 
the spaoe of one only. (2i The ready means of working by the oord. 
(3) The simple braoket lever by which tbe ladder is secured at any re¬ 
quired length.” The patentee afterwards obtained leave to amend hie 
speoifioation and he amended it by striking out the whole of tbe 
claims hUtdbered (1/, (2), (8), and substituting for them the following 
as his olaim i—” Tbe combination in a telescope ladder as herein dei^ 
crined of means for raising, lowering, and stopping, all as herein 
described, and sbowo in accompanying drawings.” In an action for 

the infringement of the patent -.—Held upon the construction of the 

\u: i xvr:i\ 
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3.— “Correction or explanation "—(Concluded). 

whole specification as it stood before the amendment, that the claim 
, was really for a combination, and that consequently the amendment 

was only a correction or explanation ” and did not make the specifi¬ 
cation, as amended, claim an invention substantially larger than or 
substantially different from the invention claimed by “ the original 
specification/' and that consequently the amendment did not render 
the patent invalid. Kelly v, Heathman, 60 L. J.Oh. 23 ; 46 Cb.D. 266 
63 L.T. 617 ; 39 W.R. 91. * E 

18. In any suit for infringement of a patent or proceeding before a 
Amendment of ^ ourt for t ^ 10 revocation of a patent the Court may by 
cJcmrt ° afc *° n tbe or< ^ er a ^ ow the patentee to amend his speoifioation by 
way of disclaimer in such manner, and subject to suqfi 
terms as to costs, advertisement or otherwise, as the Court may think tit: 

Provided that no amendment shall be so allowed that would make 
the speoifioation, as amended, claim an invention substantially larger than,* 
or substantially different from, the invention claimed by the specification 
as it stood before the amendment, and < where an application for such an 
order is made to the Court notice of the application shall be given to the 
Controller, and the Controller shall have the right to appear and be 
heard. 1 

(Notes). 

“ Notice....be heard." 

Dlaolaimer— Presence of Gomptroller—Costa of Comptroller. 

In a motion to amend letters patent by disclaimer notice of the motion must 
be served upon the Controller of Patents, and the motion must be duly 
advertised. Id suoh a case the Court has jurisdiction to ojdej t^ie 
- costs of the Controller, should hn appear at. the hearing of the motion, 

to be paid by the applioaut. Klnber and Steinberg, Patent, In re, 77 
L.J.Oh, 669 ; (1908) 1 Cb. 847; 99 L.T. 87 ; 24 T.L R. 362. 482; 26 
Rep. Pat. Cab. 334— Neville, J. p 

In the absence of special ciroumstanoes the Court imposed upon the patentee, 
as a term of his being permitted to amend, that no notion for an in¬ 
junction Bhould be brought by him for infringement of the patent in 
respeot of any artiole made prior to the date of amendment, unless 
the patentee should establish to the satisfaction of the Gourt that his 
original claim was framed in good faith and with reasonable skill and 
knowledge. Geipal'a Patent, In re, (73 L.J., Ch. 47; (1903) 2 Ch. 716), 
Followed . (Ibid.) Q 

19. Where an amendment of a specification by way of disclaimer, 
Restriction on re- oorreotion or explanation bas been allowed under this 
oovery of damages. Act, no damages shall be given in any suit in respect 
of the use of the invention, before the disclaimer, correction, or explanation, 
unless the patentee establishes to the satisfaction of the Court that his 
original claim was framed in good faith and with reasonable skill and 
knowledge. 1 
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(Notes). 

Original claim.. ..knowledge .” 

Original claim framed in good faith and with reasonable skill and know ledg%. 

Where, in an action for infringement of tbeir patent, patentees have amended 
the original specification by way of disclaimer and established at the 
trial their claim for an infringement of the amended specification as 
it stands, the Gourt will not, for the purpose of oertifying that the 
original specification was framed iu good faith and with reasonable 
skill and knowledge read the Erased portions of the speoifloation ; to do 
so would be in effect to allow the plaintiffs to raise a fresh issue after 
judgment. Jandus Arc Lamp (Jo. v. Arc Lamps, Ltd., 93 L.T. 447 ; 
98 Rep. Pat. Cas. 977 ; 21 T.L.R. m-Kekewich. J. H 

20. (1) There shall be kept at the Patent Office a book oalled the 

Register of Patents ^ e 6* 8ter °f Patents wherein shall be entered the names. 

and addresses of grantees of patents, notifications of 
assignments and of transmissions of patents, of licenses under patents, and 
of amendments, extensions, and revocations of patents, and such other 
matters affeoting the validity or proprietorship of patents as may be 
prescribed. 

(2) The register of inventions and address book existing at the com¬ 
mencement of this Aot shall be incorporated with, and form part of, the 
register of patents under this Act. 

(3) The register of patents shall be prima facie evidence of any 
matters by this Act directed or authorised to bo inserted therein l * 

(4) Copies of deeds, licenses and any other documents affeoting the 
proprietorship in any patent or in any license thereunder, must be supplied 
to the Controller in the prescribed manner for tiling in the Patent Office, 
and, unless such copies have been so supplied, such deeds, licenses or other 
documents shall not be received as evidence of any transaction affecting a 
patent. 

(Notes). 

/.—" The register of patents.... Inserted therein ." 

9*.i4, Aot V of 1888-Entry In register—Certified copies—Evidentiary value. 

By S. 14 of Aot V of 1888, every eutry in the register of inventions and every 
dooument entered and recorded in the register is to be deed for the 
purposes of the law of evidence for the time being in foroe to be a 
publio dooument. 4 A.L J.R. 11 (19). I 

Therefore, under the provisions of the Evidence Aot the oertified oopies were 
• * admissible in proof of the entries. {Ibid.) J 

Crown. 

m 

21. Subject to any conditions which the Governor General in 
Patent to bind Council may have imposed, a patent shall have to all 

Orown. intents the like effect as against His Majesty as it has 

against a suDject: 
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Provided that the officers or authorities administering any depart¬ 
ment of the service of His Majesty may, by themselves, their agents, con¬ 
tractors or others, at any time after the application, use the invention for 
the services of the Crown on such terms as may, either before or after the 
use thereof, be agreed on, with the approval of the Governor General in 
Council, between those officers or authorities and the patentee, or, in de¬ 
fault of agreement, as may be settled by the Governor General in Council 
after hearing all parties interested. 

Compulsory Licenses and Revocation. 

22. (1) Any person interested may present a petition to the 

Compulsory lioen- Governor General in Council, which shall be left at 

sea and revocation, the Patent Office, together with the prescribed h»e, 

‘alleging that the reasonable requirements of the public with respect to a 
patented invention have not been satisfied, and praying for the grant of a 
compulsory license, or, in the alternative, for the revocation of the patent. 

(2) The Governor General in Council shall consider the petition, and 

if the parties do not come to an arrangement between thediselves the 
Governor General in Council may, as he thinks fit, either dispose of the 
petition himself or refer it to a High Court for decision. . 

(3) The provisions of sub-soction (4) of seotion 15, prescribing the 
procedure to be followed in the case of references to the Court under that 
section, shall apply in the case of references made to the Court under this 
section. 

(4) If the Governor General in Council is of opinion, or, where a 
reference has been made under sub-section (2) to a High Court, that Court 
fipdp, that the reasonable requirements of the publio with reference to the 
patented invention have not been satisfied, the patentee may be ordered 
to grant licenses on such terms as the Governor General in Council or the 
High Court, as the case may be, may think just, or, if the Governor 
General in Council or the High Court is of opinion that the reasonable 
requirements of the public will not be satisfied by the grant of licenses, the 
patent may be revoked by order of the Governor General in Counoil or 
the High Court: 

Provided that an order of revocation shall not be made before the 
expiration of four years from the date of the patent, or if the patentee 
gives satisfactory reasons for his default. „ 

(5) For the purposes of this section the reasonable requirements of 
the publio shall not be deemed to have been satisfied— 

{p) if by reason of the default of the patentee to manufacture to an 
adequate extept and supply on reasonable terms the patented 
article, or any parts thereof which sure necessary for its effjoient 
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working, or bo 6arrv on the patented prooess bo "ab adequate 
exbent br to grant licenses on reasonable terms, any existing 
trade or industry, or the establishment of any new tmde or 
industry in British India is unfairly prejudiced, or the demand 
for the patented article or the artiole produoed by the patented 
prooess is not reasonably met; or 


(b) if any trade or industry in British India is unfairly prejudiced 
by the conditions attaohed'by the patentee before or after the 
commencement of this Act to the purohase, hire, or use of the 
patented artiole or to the using or working of the patented 
process. 

(6) An order of the Governor General in Council or of the High Court 
directing the grant of any license under this section shall, without pre* 
judice to any other method of enforcement, operate as if it were embodied 
in a deed granting a license and made between the parties to the 
proceeding. • 


23. (1) At any time not less than four years after the date of a 
Rttvortt i on of Patent granted under this Act, any person may apply 
patents worked out- to the Governor General in Council for the revocation 
side British India 1 . 0 f the patent on the ground that the patented article 
or prooess is manufactured or carried on exclusively or mainly outside 
British India. 


(2) The Governor General in Council shall consider the application, 
and, if after inquiry he is satisfied— 

(a) that the allegations contained therein aro correct; and 


( b ) that the applicant is prepared, and is in a position, to manu¬ 
facture or carry on the patented article or process in British 
India ; and 


(c) that the patentee refuses to grant a license on reasonable 
terms, 

then, subject to the provisions of this section, and unless the patentee 
proves that the patented article or prooess is manufactured or oarried on . 
to an adequate extent in British India, or gives satisfactory reasons why 
the article or process is not so manufactured or oarried on, the Governor 
Genbraf in Council may make an order revoking the patent either— 

(i) forthwith ; or 

(ii) after such reasonable interval as may be specified in the order 
unless in the meantime it is shown to his satisfaction that the 
patented artiole or process is manufactured or oarried on 

* within British India to an adequate extent. 
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(3) No order revoking a patent shall be made under the last sub¬ 
section which is at variance with any treaty, convention, arrangement or 
engagement with any foreign country or British possession. 

(4) The Governor General in Council may, on the application of the 
patentee, extend the time limited in any order made under sub-section (2), 
olause (ii), for such period not exceeding two years as he may speoify in a 
subsequent order, or revoke any order made under sub-seotion (2), clause 
(ii), or any subsequent order if sufficient cause is in his opinion shown by 
the patentee. 


(Notes). 

I.—'* Revocation .. ..British India.” 

<: 

Kl) Reason for Introduction of section. 

The prooeediDgs io the Coanoil show that a suggestion was made that the pro¬ 
vision of the English Act (S. 27) whioh allows the revocation of a 
patent on the ground that the patented artiole is manufactured exclu¬ 
sively or mainly outside the United Kingdom should be introduced 
into the Indian law. The Member in oharge of the Sill held out 
little hope for the insertion of any suoh clause but the same was vehe¬ 
mently advooated by two Hon’ble Members. One of them Mr. Subba 
Rao said that the question is “ whether persona who take out a'patent 
should be permitted to manufacture artioles abroad and import them 
freely into this country, simply beoause they have secured a patent 
here, or whether they should be required to work the patent exclu¬ 
sively or mainly iu this country. This is an important question 
. whioh has a great bearing on the future prosperity of this country. 
It is estimated that in the United Kingdom, where the new law requi¬ 
ring the patent to be worked in that oountry has been in force for the 
last three years, nearly if not more than, a million sterling Been 
invested in land, plant, and buildings. British Manufacturers have been 
enabled by this provision to secure licenses from foreign patentees on 
equitable and reasonable terms. I submit that a similar provision in 
tho present Bill would secure similar advantages to this oountry. No 
doubt conditions here are different from those prevailing in England ; 
but when we consider that our industrial position is rather at a low 
ebb suoh a provision will be of immense advantage to India. In fact, 
I submit that it would give an impetus to the industries and manu¬ 
factures of this country ani that it woul dmake it easy for T n di a o 
manufacturers to obtaiu licenses for patents now proposed to be 
worked in foreign countries. I, therefore, venture to submit that 
this provision is imperatively necessary for this country." 1 The 
other member, the Hon'ble Mr. Madge spoke to the following 
effect“ From what I have been able to gather add* read on 
the subject, among the reasons which entered into the minds of 
those who framed this olause were the facts that owing to the lower 
labour wages of Belgium, Germany and Franoe, a large number of 
products were dumped at home at cheaper rates than they oould be 
produced in Britain. Now it may be said .that because in this oountry 
the labour wages is even lower than if* Europe, arguments of that kind 
4 oould not apply to a oountry likelndia.. But aa * matter o! (act those 
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of us who road trade quotations will find that a groat many of the 
I articles manufactured and brought from abroad oould be produced in 
this country if some better protection were afforded in this oountry. 
I am not an expert on this question, and I do not want to dilate upon 
it, but I have found—I have enquired amongst those who have more 
interest in the matter than I myself, and they have found, that our 
industries are not sufficiently protected and that a great deal is brought 
from abroad thin might be, made here, and that one of the avenues 
from whioh this evil creeps upon the oountry is the patent law. If that 
be so, I am sure the Hon’ble Member would oonfer a great favour 
upon our small Captains of industry if we give some attention to the 
doubts that 1 have tried to express.” (Proceedings in Qounoil). K 


(^) Section introduces principles of English law. 

This section introduces tbo principle of S. 27 of the English Statute under 
whioh the Patent is liable to revocation if it is not worked in the 
. oountry but subject to certain restrictions which would ensure that the 

patent shall not be revoked unless there is some reasonable proBpeot of 
its being worked in Iudia, [See Report of Select Committee.] L 


24. A patentee may at any time, by giving notice in the prescribed 


Power of Con- 
trolldk to revoke sur¬ 
rendered patent. 


manner to the Controller, offer to surrender his patent, 
and the Controller may, if after giving notice of the 
offer and hearing all parties who desire to be heard he 


thinks fit, accept the offer, and thereupon make an order for the revocation 
of the patent. 


25. A patent sHall he deemed to be revoked if the Governor General 
in Council declares, by notification in the Gazette of 
India, the patent or the mode in which it is exeroised 
to be mischievous to the State or generally prejudicial 

» 

Legal Proceedings. 

26. (I) Revocation of a patent 1 in whole or in 
part may be obtained on petition to a High Court 
on all or any of the following grounds, namely:— 

(a) that any invention included in the statement of olaim is of no 
utility; 

(h) that any invention included in the statement of claim was not, 
* * at the date of the application for a patent, a new invention 
within the meaning of this Aot; 

(c) that the applicant was Dot the true and first inventor thereof 
or the assign or legal representative of such inventor thereof; 

(d) that the original or any amended application or specification 

* does not fulfil the requirements of this 1 Act; , 

42—0 


Revocation of 
ptftdht* on public 
grounds. 

to the public. 


Petition for revo- 
r cation of patent. 
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(e) that the applicant has knowingly or fraudulently included in 
the application for a patent or in the original or any amended 
specification, as his invention, something which was not new 
or whereof he was neither the inventor nor the assign nor the 
legal representative of such inventor ; 

(/) that the original or any subsequent application relating to the 
invention, or the original or any amended specification, con¬ 
tains a wilful or fraudulent mis-statement; 

(p) that a part of the invention or the manner in which a part is 
to be made and used as described in the original or any 
amended specification, is not thereby sufficiently described, 
and that this insufficiency was fraudulent or is injurious to the 
public. 

(2) A petition for revocation of a patent may be presented— 

(а) by the Advocate-General or any person authorized by him; or 

(б) by any person alleging— . 

(i) that the patent was obtained in fraud of his rights,*or of the 
rights of any person under or through whom he olaims; or 

(ii) that he, or any person under or through whom he claims, 
was the true and first inventor of any invention inoluded in 
the claim of the patentee; or 

(iii) that he, or any person under or through whom he olaims 
an interest in any trade, business or manufacture, had pub- 
lioly manufactured, used or sold, within British India, 
before the date of the patent, anything claimed by .the 
patentee as bis invention. 

(3) The High Court may, irrespective of any provisions of the Code 
V of 1908. of Civil Procedure, 1908, in this behalf, require any person, other than the 

Advocate-Geooral or any person authorized by him, applying for the revo¬ 
cation of a patent to give security for the payment of all costs inourred or 
likely to be inourred by any person appearing to oppose the petition. 

(Notea). 

(N.B.- Bee notes under 8s. 2 & 3, supra.] 

/.—“Revocation of patent.” 

(1) Act V of 1888, B. 80 -Respondent ahowing'cauie by affidavits-Issue directed to 
bo tried-Onus of proof at trial. , 

The applioant obtained a rule under S. 30 of the Repealed Act V of 1888 (Of. 
present section) oalling upon the respondent to show oause that he 
had not acquired exolusire privilege in a certain invention. The res¬ 
pondent showed oause against the rule by affidavits, but the Court 
instead of discharging the rule, directed the issue to be tried. Reid— 
at the trial, the onus of proof lay on the respondent. 10 0,W.N. 985. 
See also 17 A. 490. M 
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" Revocation otpatent’’—(Concluded). 

(2) 8.24—Act XY of 1889—Application by licensee under—Licensee and petitioner 
under Patent Act having identical interest. ^ 

A person who oooapies the position of a licensee and has undertaken to manU- 
faoture machines as being tbo subject of an invention which has been 
patented, and so to make a profit out of the patent, must be taken as 
having admitted the validity of the patent, and as being a person who 
oannot as betweeu himself and the patentee, dispute the validity or 
novelty of the invention or any other circumstances whioh go to make 
a valid patent. In this oase, the petitioner on the reoord in a proceed¬ 
ing under S. 24 of Aot XV of 1859 was found to have no real interest 
in the matter apart from that of the licensee, and therefore the petition 
was dismissed, having been taken in reality to be that of the lioensoe. 
In the matter of Aot XV of 1859, 15 C. 244. N 

27. (1) Notice of any petition for revocation of a patent undqjr 
section 26 shall be served on all persons appearing from 
, Notice of proceed- the register to be proprietors of that patent or to have 
osted. OPet80n,mter shares or interests therein, and it shall not be neoes- 
sary to %erve the notice on any other person. 

(2) The notice shall be deemed to be sufficiently served if a copy 
thereof is sent by post in a registered letter directed to the person and 
place for the time being stated in the register. 


28. (1) A High Court may, if it thinks tit, direct an issue for the 
trial, before itself or any other High Court, or any 
trial^'bofore^'other District Court, of any question arising upon a petition 
Courts. to itself under section 26, and the issue shall be tried 

accordingly. 


• • (2) If the issue is directed to another High Court, the finding shall 
be certified by that Court to the High Court directing the issue. 

(3) If the issue is directed to a District Court, the finding of that 
Court shall not be subject to appeal, but the evidence taken upon the 
trial shall be recorded and a copy thereof, certified by the Judge of the 
Court, shall be transmitted, together with any remarks whioh he may 
.think fit to make thereon, to the High Court directing the issue, and the 
High Court may thereupon act upon the finding of the District Court, or 
dispose of the petition upon the evidence recorded, or direct a new trial, 
as the justice of the oase may require. 

29. (1) A patentee 3 .may institute a suit in a District Court 8 
for infrin e having jurisdiction to try the suit against any person 
meat of patents:! who, during the continuance of a patent acquired by 
him under this Act in respect of an invention, makes, 
sells or uses the inventiftn without his license or counterfeits it, or imita* 


tes 4 it. 

(2) Every ground on.whioh a patent may be revoked under this Aet 
shall be available by way of defence 5 to a suit for infringement. 
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(Motel). 

/.--“ Suits for Infringement of patents. ” 

(1) Infringement of Patent. 

(a) A patent privilege may bo infringed in several ways— 

(i) By making or manufacturing articles for use or sale by means of the art 

which has been invented by the patentee, or by using, exercising, or 
putting the art in praotioe, to the prejudioe of the patentee in any other 
way. 

(ii) By vending or selling artiolea made in violation of the patent privilege. 

(iii) By making for use or sale, or vending artioles whioh counterfeit, imitate, 

or resemble artioles made in pursuance of the invention. 

(iv) By counterfeiting or imitating the invention in any other way (Hind- 

maroh’s Law of Patents). < 

1 (b) A patent is a privilege granted by the Grown, but as against subjects only, 

and not against the Grown ; and hence the Grown may, by its offioers, 
servants, or agents, use a patent process without compensating the 
patentee ; but this does not extend to a tradesman who contracts to do 
work for the Grown, and in doing it*uses the patent process, hebeoomes 
liable to the patentee. Dickson v. London 8■ A. Go., 1 App. Gas. 632. 0 

(c) To manufacture abroad aocording to a process patented in India, and then 

import the substance for salo in India, is a violation of the patent. 
Von Hyden v. Neustadt, 14 Cb. D. 230. 1 P 

(d) Also, importing of such an article, though not for sale yet for the purpose 

of experiment or instruction, is a user for advantage and an infringe, 
ment. United Telephone Go. v. Sharpies, 29 Ch. 0. 164. Q 

(e) Any one'who uses what is an infringement of a patent is liable, though he 

was only an agent or servant of another who is not himself sued. 
Thus, the oaptain of a vessel fitted with pumps which were an infringe¬ 
ment of the plaintiff’s patent, was held liable, although be v w3s''not 
ovyaer of the vessel. Adair v. Young , 22 Gh. D. 13. R 

If) Posting at a foreign post-office a paroel addressed to a trader in London 
containing an article patented iu England does not constitute an 
infringement of the patentee’s rights on the part of the sender. Badische 
Anilin and Soda Fabrik v. Henry Johnson & Co., 13 T.L.R. 344. 

(2) Evidence. 9 a 

(i) What most be proved. 

(а) In order to obtain an injunction against violation of a patent, the party 

must, at the time of applying, swear as to his belief that he is the 
original inventor. Hill v. Thompson, 3 Mer. 622 ; 17 R. R. 166. T 

(б) In a suit to restrain the sale of a patented artiole, it is ineumbent on the 

plaintiff not ooly to prove the sale, but to prove that the 'article was 
not made by himself or bis agents. Betts v. Willmott, L. R. 6 Ch. 
239 ; 26L.T. 188; 19 W. R. 369. Q 

(c) On an application for an injunction to restrain the infringement of a patent, 
the party must swear, that at the time of making the application he 
believes that at the date of the patent the invention was new, or had 
not been previously known or used in ibis kingdom. Sture v. De La 
fine, 6 Russ. 322; 7 L. J. (O.S.) Ch. 47 ; 29 R. B. 24. Y 
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(ii) Patent action—Onub. 

(а) The burden of showing that the plaintiff has a cause of actiondies upon 

him in a patent case just as much as in any other case.' Saccharine 
Corporation, Limited v. Wild, (1903), 1 0. 410. W 

(б) There is machinery fa the courts by which, within oertain well-defined 

limits, he can interrogate his opponent If, and so far as, the prinoiples 
, . upon whioh procedure is regulated in a country do not enable a plaintiff 

to make out his oause of aetioo from the lips of the defendant, the for¬ 
mer must simply acquiesce iu the burden that rests upon him. (Ibid.) X 

(c) When it is shown that a patent was granted the burden of proving that it 
had determined lies on the defendant. 4 A. L. J. 11. Y 

(iii) Evidence as to identity of process. 

9 The opinion of scientific witnesses as to whether there has or haB not been an 

infringement ought to be allowed. Seed v. ltiggins, 8 ILL. Cas. 550.*Z 

(9) Patent—Leave to withdraw action for infringement of patent, on what terms 
allowed. 

A sued B for an injunction to restrain B from infringing his letters patent for 
an invention.* B delivered his defunct! with particulars of objection, 
and A then delivered his reply. B gave ibon a notice of an application 
for leave to amend his particulars by stating certain alleged defects 
in the specification, but abandoned the application. But thiB notice 
showed plaintiff that he muRt correct his patent. A applied for leave 
to withdraw the suit. Held that A should be given leave only on his 
undertaking not to sue B iu respect of the infringement alleged in the 
suit, and paying the costs of the suit, including the costa of the parti¬ 
culars of objection, Robertson v. Purdey, (1906) 2 Oh. 615. X 

(4) When no action liefi. , 

No action lies for a declaration of the invalidity of letters patent already expired, 
where no logai right of the plaintiff has been infringed. North Eastern 
, Marine Engineering Company v, Leeds Forge Company, (1906) 1 
Oh. 824. B 

.REMEDIES. 

A.—INJUNCTION AGAINST INFRINGEMENT. - 

I. — Injunction when granted. 

(1) General principles. 

Upon the invasion of a pat •nt/ight, the party complaining has a right to the 
protection ol an injunction, although the other party may promise to 
oommit no further infringement, and may offer to pay the costs of 
preparing the bill ; and if the defendant do not, after injunction obtain¬ 
ed, offer to pay t.he oasts of it, tho plaintiff may bring the suit to •* 
hearing, and will be entitled to the costs of the suit. Quaere, whe¬ 
ther in suob a case, the Court will give an aooount of damages Geary 
v. Norton, 1 De G. & 8m. 9. 0 

(2) Protection of patent rights. 

(a) In an action to restrain (he infringement of a patent, a perpetual injunction 
will be granted when the validity of the patent And the fact of the in¬ 
fringement are established, if there is a probability of the infringe¬ 
ment being repeated. Bridson v. M’Alpine, (1845) 8 Beav, S29. 
Proctor v. Bayley (1889)42 Cb. D. 390, O.A. See Lyon v. Newcastle- 
upon-Tyne Corporation, (1894) 11 B.P.C.,5118. 0 
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REMEDIES—( Continued ). 

• A.—INJUNCTION AGAINST INFRINGEMENT— (Continued). 

1.—Injunction when granted— (Concluded). 

ib) Where a patent is infringed, the patentee has a prima facie case for an in¬ 
junction, for it is to be presumed that an infringer intends to go on 
infringing, and also, where there has not been an; infringement but an 
intention to infringe is shown, an injunction will be granted (Proctor v. 
Bayley, supra, peV Cotton, L.J. at p. 398; and see Dunlop Pneumatic 
Tyre Co. v. Neal. (1899) 1 Ch. 807. B 

(3) Before Infringement. 

(а) A patentee can sustain an aotiou for an injunction to restrain a threatened 

infringement of his patent, even if no aotual infringement has takon 
piaoe. Frearson v. Loe, 9 Cb. D. 48; ‘27 W.R. 183. F 

(б) When artioles which are subject of a patent are made without a license 

from the patentee simply for the purposes of bcnia fide experiments^ 
those who eo make them are not nee 'sstrily liable to an aotion ; but 
wheu they are made and used for profit, or with the object of obtain¬ 
ing profit even to a limited extent, such making and using constitute 
an infringement of the patentee’s rights, and will be restrained by 
iu junction. (Ibid). Q 

(4) When patent has expired. 

Injunction generally granted to restrain the sale both before and after the term 
limited by the patent, of machines piratioally manufactured, while 
t.ho patent was in force. Crossley v. Derby Oas Light Oo., 1 Russ and 
M. 166. See also S.C., 4 L.J. Ch. 26. H 

e 

II.—injunction when refused. 

(1) Perpetual injunction. 

< #_ • 

(а) An injunction cannot be granted in respect of a patent whioh has expired. 

Saccharin Corporation, Ltd. v. Quincey, (1900) 2 Ch. 246,249. I 

(б) So also when an action is brought immediately before the expiration of a 

patent., an injunction will, as a general rule, be refused. Betts v. 
Gallais, (1870) L.R. 10 Eq. 39‘2 ; see Welsbach Incandescent Oas Light 
Co., Ltd. v. New Incandescent (Sunlight Patent ) Gas Lighting Co,, 
Ltd., (1900) 17 R.P.C. 287, 254 ; but compare Crossley v. Beverley, 
(1829) 1 Rusb. & M 166, n (where a defendant, who had a large 
' stock ot pirated articles ready to be thrown on the market aa soon as 
the patent expired, was restrained). j 

.(2) Tradename—Similarity—“Likely to deceive ’’—Descriptive or fancy name— 
Beoondary meaning—Injunction. 

The plaiatif! Company having oommenoed business and brought in 1902 the 
rights of a patentee called Booth who invented and pateflte&in 1901 a 
peculiar cleaner of dust, eto., from oarpeta by 'suotion oaused by a 
vacuum, the suotion operating through pipes the nozzles of whioh 
were moved over the oarpets, and the dust collected by means of suotiop 
being oarried outside the buildiDg ... in some reoeptable of the 
machine* and whooalled the cleaner ‘vacuum oleaner ’ and the me thod 
'vacuum cleaning’ sought to restrain by injunction the defendant 
Company, who having started business in 1906 bought the rights of 
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f.—“ Suitt tor Infringement of patents”— (Continued). 

KEMEDIE S— (Continued). 

A.—INJUNCTION AGAINST INFRINGEMENT— (Continued). 

11.—Injunction when refused— (Concluded). 

another patentee ottlled fiirtwisle who invented and patented in 1904 
a new vaonum oleaner whioh also acted by means of suction created 
by a vacuum through pipes and nozzles but being different in material 
parts from Booth's prooess and being more advantageous than Booth's 
was held not to be an infringement of Booth’s patent, from using their 
(Defendants’) name or any name of whioh 1 Vaouum cleaner ' formed 
a part, on the ground of deception and possible deception from similar¬ 
ity of Company name; 

Held, that plaintiffs were not eutitled to an injunction for the following rea¬ 
sons :—(i) " The inventor (Booth) must have known, when he applied* 
a geneno description to his machinery and his prooess that other 
people might devise and bring upon the market other means of vaouum 
—cleaning not protected by his patent—in faot different species of the 
same genus ;” • Vacuum oleaner ’ was merely.a ‘ descriptive’ and not a 
‘ fancy* name, which had not acquired in the market any secondary 
meaning, vie., that it was a cleaner which bolooged to and was sold by 
the plaintiffs; (ii) plaintiffs also lioensed for consideration several 
subsidiary independent companies of various names to sell their 
'vaouum cleaners;’ (iii) the onus of proof with regard to the existence 
of a secondary meaning for descriptive terms and phrases is very heavy 
on those who assert it and is not easily discharged ; (iv) there was no 
Buch proof in the case; and (v) and there was no proof that any one 
was deoeiwed or that defendant deceived any one. 

Held, also, that in considering whether a name (of a company) is likely to deceive, 
having regard to the existence of a similar name on the Register 

, (Patent Register) the principles whioh are applicable in ordinary cases 
of passing off, where the question is whether a trade name or a trade 
description, etc., is or is not likely to deceive, ought to bo taken as a 
guide. (Cellular Clothing Company v. Maxton and Murray, (189U) 
A.C. 326, 346, Followed ; British Vacuum Cleaner Coy., Ltd. v. New 
Vacuum Cleaner Coy., Ltd,, (1907) 2 Gh. 312. K 

III. Injunction when suspended. 

r“ 

Suspending the Injunction pending an appeal. 

(а) The operation of the injuDotion may be stayed pending an appeal. Kaye 

v. Chubb d Sons, (1886), 4 R.P.G. 23; Ducketts, Ltd. v. Whitehead, 

(1896) 12 R.P.O. 187, 191. L 

(б) But aB a general rule, an application for this purpose will be refused, even 

* where a stay would be for the benefit of the public. See Otto v. Steel, 
(1866) 3 R.P.C. 109, 121, O.A; Proctor v. Bennis, (1887)4 R.P.C. 
333, 363, O.A; and see National Opalite Glazed Brick and Tile Syndi¬ 
cate, Ltd. v. Ceralite Syndicate, Ltd., (1896) 13 R P.C. 649, 668; Lyon 
v. Goddard (2), (1898) 10 R.P.C. 348, G.A.; In Bopktnson v. St. James 
and Pall Malt Electric Light Co., Ltd., (1893) 10 R.P.C. 46, the 
operation of the injunction was stayed by agreement on the ground of 

* public convenience, M 
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1.—“ Suits tor Infringement of patents ' ‘—(Concluded). 

REMEDIES—( Concluded ). 

• A.—INJUNCTION AGAIN8T INFRINGEMENT—(Concluded). 

111.—Injunction when suspended— (Concluded). 

(c) Where the injunction is stayed the defendant ia usually required to keep an 
account, or give security, and to enter the appeal forthwith. National 
Opalite Glazed Brick and Tile Syndicate, Ltd. v. Ceralite Syndicate, 
Ltd., supra. See also Hopkinson v. St. Ja^es and Pall Mhll Electric 
Light Co., Ltd., supra ; ‘Ducketts, Ltd. v. Whitehead, supra. N 

B.—“DAMAGES.” 

(1) General principles. 

(а) The plaintiff in a patent action is, strictly speaking, entitled to recover such 

an amount of damages as will fairly compensate him for the injury 
which he has sustained by reason of the wrongful aots of the defendant 
proved at the trial. The measure to be applied in assessing damages 
for infringement of a patent is the pecuniary loss actually sustained 
by the patentee through the infringement, and no more. Bagot Pneu¬ 
matic Tyre Co. v. Qlipper Pneumatic Tyre Co., (1901) 1 Gh. 122. 0 

(б) In order to recover substantial damages irt a patent action, it will be neces¬ 

sary for the plaintiff to give «uoh evidence as will enable ‘the Court to 
estimate the extent of the loss and injury which he has sustained ; and 
in the abBenoj of suoh evidence, the plaintiff is not entitled to more 
than nominal damages. Minter v Mover, 1 Webs. R. 138. P 

(c) The damages are to some extent matter of calculation by taking arf aooount 

of the profits, which have arisea from the U6e of the invention, from 
the petBon who has pirated the same. 

(c-1) Where a patentee has been in the habit of granting licenses at a certain 
royalty, the measure of damages will be thtf amount of royalty whioh 
ought to have been paid, but it will not iuclude a manufacturing profit. 
Penny. Jack, L.R, 5 Eq., 18; 2 All. 3G8 ; 115 P.R. 1889; 24 P.R. 
1896. 9 

(d) A plaintiff cannot pray for an account of profits and fof damages. He must 

eleut between the two remedies. R 

(2) 8a. 28. 34, Act XY of 1809 — Bultf or infringement of patent -Measure of 
damages—Ascertainment of damages before decree. 

In a suit for damages for infringement of a patent, the measure of damagee, 
where the plaintiff has been in the habit of licensing other persons to 
use his patent at a fixed royalty, would be the loss of suoh royalty 
sustaiued by him from tbe date of infringement. When, in a suit for 
damages for infringement of a patent, the defendant pleads want of 
novelty, but omits to mention, in his statement the places where the 
invention was publicly used prior to the date of plaintiff's petition for 
leave to file the specifioation, he cannot adduoe evidenoe that the 
invention was pubtioly used in suob places. Tbe plaintiff is sot bound, 
in suoh a oase, to call upon the defendant, before trial, to supply parti¬ 
culars as to suob places, nor can the plaintiff's omission to do so give 
the defendant the riRht to adduce such evidenoe. Held, further, that 
when, in suoh a case, tbe Court deoils that the plaintiff is entitled to 
damages, it must assess the same in the first instance, so that they 
may become part of the deoree, and aiUBt not leave them to be ascer¬ 
tained at the time of the execution. Sheen v. Johnson, 2 A. 368. 8 
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i.-' 1 Patentee. ’* 

Who may sue. 

(а) An exclusive licenseo of a patent has a right to use the name of a patentee 

to restrain any infringement of tho patent, and an interiooutory injano- 
tion for that purpose will, >□ a proper case, be granted. Renard v, 
Levinstein, 2 H. & M. 638 ; II L.T. 766 ; 16 W.K. 382. T 

(б) A licensee of a patent from the inventor is entitled to maintain a auit for its 

infringement. 4 A.L.J. 11. JJ 

i • 

3 .—“ District Court. ” 

" Distriot ” and “ District Court," meanings of. 

The expression “ Distriot Court," includes High Court in the exercise of its 
ordinary original civil jurisdiction. 12 C.W.N. 446. V 

4 “ Makes, sells or uses the Invention without his license or counter¬ 
feits It, or imitates. ” * 

.(I) Application of known principles. 

It iB not open to any person under the patent laws to appropriate a prinoipie 
though any particular applioation of a principle may be entitled to 
protection. Whore a bicycle tyre embodied an essentially different 
application of the same principle as was involved in a patented tyre, 
it was held that there was no infringement. Pneumatic Tyre Co. v. 
Tubeless Pneumatic Tyre and Capon Heaton, Ltd., 16 Rep. Pat. Cas. 
77 ; 15 T.L.R. 105. W 

(2) Infringement of one of several parts. 

(a) Where a patent is for an invention consisting of several parts, tt\e imitation 

of any part of the invention is an infringement of the patent. Smith 
v. L. <PN. W. Ry ., 2 El. & Bl. 69 ; 17 Jur. 1071. X 

(b) An infringement of any part of a patent process is aotionable, if that part is 

of itself new and useful, so that it might be the subjeot matter, of a 
patent, and is used by the infringer to effect the objeot proposed, 
either wholly or partially, by the patentee. Bottle Envelope Co. v. 
Seymour, 6 O.B. (N.S.) 164 ; 23 L.J. C.P. 22 ; 5 Jur. (N.8.) 174. Y 

I 

(c) (i) A valid patent for an entire combination for some process, gives protec¬ 

tion to each part thereof which is new and material for that process. 
An infringement as to a part gives a cause of action for damages. 
(Parkes v. Stevens (1869), L.R., 8 Eq. 358, F .); 26 A. 96 - 23 A.W.N. 
193. Z 

(ii) In the case of Parkes v. Stevens, (1869) L.R. 8 Eq. 358, James, V.C. (at p, 
367) aptly states the law as follows:—" The oases establish that a valid 
patent for an entire combination for a process gives protection to eaoh 
part thereof whioh is new and material for that process, whioh is 
really nothing more than stating in other terms that you not only 
have no right to steal the whole, but you have no right to steal any 
■ part of a man’s invention, and the question in every case is a question 
of faot; is it really %nd substantially a part of the invention.” 26 A. 

96 (100). A 

» , , 

(3) Bala of component parts flf.Infringing machine. 

Semble, that an injunction granted to restrain the sale of a complete maohine, 
• the Bubjeot of a patent, will be violated by a sale of the component 

43-fl 
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4 .—“ Makes, tells or uses the Invention without hit license or counter- 
* felts It, or Imitates (Continued). 

• parts of the machine in suoh a way that they can easily be put to¬ 

gether by any one. United Telephone Co. v. Dale, 53 L.J. Oh. 295 ; 25 
Cb. D. 778. B 

(4) Manufacture and sale of component part of a combination patent. 

The mere manufacture aud sale of an article, part of a combination patent, ie 
not an infringement of that patent even if the article ba8 no use 
exoept for the purpose 6f infringement. [ Townsend v. Haworth (48 
L.J. Ch. 770n ; 12 Cb. D. 831n.), Followed ; Sykes v. Howarth (48 
L.J. Ch. 769; 12 Cb. D. 826;, Distinguished.] Dunlop Pneumatic Tyre 
Co. v. Moseley, 73 L.J. Ch. 417; (1904) 1 Oh. 612; 91 L.T. 40; 52 
W.R. 454 ; 21 Rep. Pat Cas. 274; 20 T.L.R. 314— C.A. 0 

(5i Infringement of combination. 

* (a) A patent for an entire combination is not infringed by a different combin¬ 

ation, for the same object, of the same elements, though important, 
or of equivalents for them, if not a mere colourable evasion or imit* 
ation. Curtis v. Platt, 85 L.J. Oh. 852; L.R. 1 H.L. 837. D 

(h) A patent for a combination of known mechanical contrivance producing a 
new result: Held, to be infringed by a machino producing the same 
result by a combination of meohanioal equivalent of tbe above contriv¬ 
ances, with some alterations and omissions, which did not prevent 
tbo new machine from being one which took the substance and essence 
of the patent iuvontiou. Curtis v. Platt, supra D. ; Proctor vf Dennis, 
ante, 57 L J. Ch. 11. ' B 

(c) If a patent is taken out for au invention by means of a combination, the 

use of a subordinate part of the combination is no infringement of the 
patent, unless f uch part is new and material*. White v. Fenn, 15 L.T. 
505 ; 15 W.R. 348. , p 

(d) When a combination of instruments is the invention patented an tafciuge- 

ment of the patqpt must be an infringement of the combination. 
DudgeonThompson, 3 App. Oas. 34. Q 

(6) Distinct object 

(a) A patent for a mechanical arrangement whereby a particular operation 
may be performed for a particular purpose, the meohanioal contrivan¬ 
ces so arranged not being new in themselves, but thus first combined 
for that particular purpose, is not infringed by the adoption of the 
same arrangement or combination of mechanical contrivances for a* 
similar purpose, if the mode of operation is sufficiently distinct and 
different in principle from that whioh was described or claimed in the 
patent, and the object achieved is also sufficiently distinct or novel, 
and does not form an essential part of the patent. Saxby v. Olunes, 

43 L.J, Ex. 228. j w 

• « 

(ft) The principle of an invention for simultaneously moving railway poiote and 
making it possible to move the signal lever, is not equivalent to the 
principle of simultaneously moving the signals and points. (Ibid.) I 

(7) Different process with tame element*. 

(a) When a patent has been obtained for the use of a known substance, des¬ 
cribed by its specific name, and it is afterwards discovered that the 
use of two other and equally known subatanoes will produce the saute 
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4.—" Mekes, sella or uses the Invention without hla license or counter? 

felta It, or Imitates "-(Continued). * 

, e&eot, though the evideooe of scientific men may go to show^hat the 
two subBtanoes became, in the act of so using them, the one siibstanoe 
described in the patent, their use wilt not constitute an infringement 
of the patent. Uwwri v. Heath, 5 H.L. Caa. 805. J 

(b) A patent for the use of a aubstauce in a process Is infringed by the use of a 

chemioal equivalent, known to be so at the time of the use, if used lor 
the purpose of taking the benefit of the patent, and of making a colour¬ 
able variation therefrom K 

(c) Where a patent is obtained for the use of particular chemioal r&aterlala for 

arriving at a particular chemical result, it is no infringement to arrive 
at the same result by the use of other chemical materials whioh were 
not known to be equivalents for the materials mentioned in the specifi¬ 
cation at the time when the pateut was obtained. Badische Anilin 
und Soda Fnbrik v. Levinstein, 83 L.J. Ch 704; 34 Ch. D. 186; 48 
L.T. H22 ; 31 W.R. 913 ; Affirmed, 12 App. Cat*. 710 H.L. (E). L 

(d) Where a patent is obtained for a new process for arriving at a known result, 

it is no infringement to arrive at the same result by a different 
, process. (Ibid.) H 

( e) Where a patent is obtained for a new result and one process of arriving at 

that result is described in the specification, it is an infringement to 
produce the same result by any process. (Ibid.) N 

(8) Colorable imitation. 

In determining whether a defendant has infringed the plaintiffs’ patent, the 
Court will regard the substance of the invention, and if the defendant 
has infrioged the substance of the invention, although he may have 
made immaterial variations or used mechanical equivalents, an injunc¬ 
tion will be granted. Thom\. Worthing, Skating Rink Co , 6Ch. D. 
416 n. * 0 

(9) Infringement—Article manufactured out of |Jhe infringing artiole. * 

The manufacture and sale of an article made out of a material, the making of 
which infringes patent, is also an infnugement of the patent and must 
be restrained by an injunction. However much the artiole may com¬ 
pletely obange the nature of the material, the material itself Ib obtain¬ 
ed by infringing the patent and the plaintiffs are indirectly deprived 
of the benefit of their invention by the use made of it by the defend- 
ants. Saccharin Corporation, Limited v. Anglo Continental Chemical 
Works, (1901) l Ch. 414. P 

(10) Infringement by workmen. 

(a) The direotors of a company are personally responsible for the infringement 
of a patent by their workmeu, notwithstanding such infringement may 
be in contravention of orders. Betts v. De Vitre, 37 L.J. Ch. 326; 
L.R. 3 Ch. 429 ; 18 L.T. 165 ; 16 W R. 629 ; 8.C. in H. L. Sub. nom. 
De Vitre v. Betts, L R 6 H L. 319 ; 31 W.R. 708. Q 

' (6) Where the principals of 4 firm, which had infringed a patent were out of 

the jurisdiction, and not amendable to the process of the Coart, the 
Court restrained the managers, who, though out of the jurisdiction, 
bad appeared .to the bill. Betts v. Neilscm, 6 N.R. 231; 12 L.T, 719; 

• 13 W.R. 1028—L.JJ. B 
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4 .— “Makes, sells or uses the invention without bis license or counter¬ 
feits it, or Imitates”— {Continued). 

(11) Wh&t U oser of patent. 

(a) The merely " exhibiting to sale ” imitations of an invention is not any 
infringement of the patent. Minter v. Williams, 5 N. & M. 647 ; 4 A. 
& E. 5151: 1 H. & W. 585 ; 5 L.J.K.B. 60. S 

(5) Bat the manufacture of a patent article for thenpurpose of Bale and offering 
it for sale, although no sale is actually effected, is a user of the inven¬ 
tion. Oxley v. Holden,. 8 G. B. (N. 8 ) 666 ; 30 L.J C.P.*68; 2 L.T, 
464 ; 8 W.K. 626.* T 

(c) It is sufficient to constitute user of a patented artiole, that the same sort 
of benefit, however temporary and indirect, has been in faot derived 
from it in its ordinary use. It is immaterial from it in its ordinary 
use. It is immaterial whether the use of the article is active or 
passive. Letts v. Neilson , 3 Da. G.J. & 8. 82; 34 L.J. Gh. 537 ; 11 
Jur. (N.S.) 679 ; 12 L.T. 719 ; 13 W.R. 1028 ; 6 N.R. 221; 8.C., in 
H.L. 40 L.J. Ch. 317 ; L.R. 5 H.L. 1; 19 W.R. 1121. U 

(12) Dae not for purposes of profit. 

The preoipitation of animal and vegetable matter from sewage water, by 
meanB of hydrate of lime, for agricultural purposes is & good sub¬ 
ject-matter for a patent; and if another person uses the same prooess 
and obtains profit, but for the purpose solely of deodorising and 
purifying the sewage water, he is not guilty of an infringement of the 
patent. Higgs v. Goodwin, El. B. & El. 529; 27 L.J., Q.B. 421; 4 
Jur, (N.8.) 258. ^ Y 

(13) Patent—* Exercise and vend.’ 

An English trader, who delivers a patented article to an English importer at 
a Foreign port in pursuance of a contract made in England, does not 
* make use, exercise, or vend ’ the protected invention within the 
realm. Badische Anitin und Soda Fabrick v. Hickson, (1906) A.C. 
419. 

v e 

(14) Patent, Infringement of—Nature of exclusive privilege granted to patentee— 
Act XY of 1889 and Act Y of 1888—“ Hake, sell or use”—Exclusive privilege 
acquired for process of producing certain artiole—Article manufactured without, 
hut sold within limits of exclusive privilege—** Town and station of Rawai- 
pindJ." 

One B was granted under* 8. 4 of Act XV of 1869, the sole and exclusive 
privilege of making, selling and using in British India, certain kilns* 
for the manufacture of brioks, and of authorizing others to do so. 
Sometime thereafter plaintiff obtained by assignment from Messrs. P,. 
D. a licensb from the said B granting him the sole and exclusive 
privilege of using patent kilns “ within the town and station of Rawai- 
pindi.” Subsequently defendant, who had also obtained a license from 
the said B’s agent authorizing him to use one patent kilff at any pity** 
in the distriot of Rawalpindi exoept within the cantonment and 
munioipal limits of Rawalpindi^ set up one suoh kiln on the outskirts 
of but admittedly not within the limits of the oanlonment and munioi. 
pality of Rawalpindi. Plaintiff, thereupon, instituted a suit for 
damages for breach of hiB patent rights under his lioense, and hisolaim 
was decreed in the first Court but dismissed by the Divisional Judge on 
appeal. Plaintiff appealed to the Chief Oourt, and it whs contended, 
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4.~ * Makes, setts or uses the invention without his license or counter¬ 
feits It, or Imitates "—{Concluded). 
on his behalf, that <i) the words “ town and station” in hie lioasae 
inoluded places where kilns meant for the supply of the &wn and 
station were situated, or, at any rate, those places at whioh kilns were 
constructed when the exclusive privilege was originally granted to 
Messrs, P.D, his predecessors in title, and (ii) although the defendant 
was enticed to use bis one kiln outside the limits of plaintiff's exolu- 
. sive privilege, yet a sale by defendant within those limits of brioks 
manufactured in the said kiln outside the said limits constituted an 
infringement of plaintiff's said exclusive privilege. 

Per Curiam .—The words “ town and station of Rawalpindi," in plaintiff’s 
license, should be strictly oonstrued, and did not include the plaoe at 
whioh defendant bad set up bis kiln. 21 P.R. 1896. X 

(16) Act XY of 1859, Ss. 4,22 and 34—Measure of damages—Royalty—Infringement 
—Jurisdiction—Detail of breaches. • 

In a suit for damages for infringement of a patent, the defendant pleaded 
that the plaintiff’s privilege did not extend to the Punjab. It was 
found that only Bengal, the North Western, and the Central Provinces 
were mentione4 in the specification filed under the Aot. 

Hetd, that these Provinces were only mentioned as plaoes where the invention 
was likely to be useful, that it was never intended that it might be 
counterfeited in any other part of India, and that under 8. 4 of 
that Aot the exclusive privilege was given for the whole of India, 
notwithstanding anything oontained in the specification, and that any 
. person infringing the privilege was liable in any part of India, 

(6) That evidence should not be reoeived of any breaches other than those 
entered in a sohedule presoribed by 8. 34 of that Aot. Held, that 
the objeot of giving instances is to prove (be infringement, and that 
other instances of purchases, sales or hiring could be enquired into to 
determine the amount of damages. 

(c) That he had not infringed the patent. It was found that he had bought 
portions of machines from person! licensed *by plaintiffs and put them 
together; that be had bought rollers from unlioensed persons and 
whole machines from persons not licensed— Held that these aots 
constituted a sufficient infringement. 115 P.R. 1889. Y 

5.—" Every ground.. ..by way of defence." 


I. Objections. 


:"U) Principles. 

(a) The principle upon whioh the Court proceeds iu regulating the form of 
particulars of objections on the trial of a patent is to gnard against a 
surprise upon the plaintiff by production on the trial of evidence of 
prior user or publication of whioh he has no notice. Therefore, it will 
require a defendant, in stating those instances on whioh he intends to 
rely to put the plaintiff in possession of all he himself knows, ao far as 
to enable him to identify the instances alleged. Curtis v. Platt, 8 L. 


T. 667. Z 

(6) A plaintiff, in a suit to restrain an infringement of a patent, who has filed 
replication, and issnes have been refused is not entitled to require the 
defendant, by analogy to the practioe at law, to deliver particulars of 
his objections*to the validity of the patent. Bovill v. Qoodier, 86 Beav. 
364 ; 36 L.J. Oh. 174; 11 Jur. (N.8.) 900; 13 L.T, 489; M W.R. 91. A 



62 


Act II Of 1911 (INDIAN PATENTS AND DESIGNS ACT). [S. 29 

Every ground.-..by way of defence ’’—(Continued). 

I. Objections— (Continued). 

(2) Sufficiency. 

in) A particular of objection must be precise and definite ; it is not sufficient to 
eay that the improvements, or some of them have been used before ; 
the defendant should point out whioh. Fisher v. Dewick, 4 Bing. 
(N.C.) 706; G Soott. 587 ; 6 D.P.C. 739; 1 Arn. 282; 7 L J. O.P. 279. B 

(b) The notice of objection ought to contain more particular information than 

that whioh is necessarily conveyed by the pleas. Jones v. Berger , 

5 Man & G. 208 ; *6 Scott |N.R.) 208 ; 12 L.J.C.P. 179 ; 7 Jur. 888 ; 

8.P. Betts v. Walker, 14 Q.B, 363. C 

(c) A defendant caunot, by bis notice of objections, go beyond his pleas. 

Macnaviara v. Hulse, Car. & M. 471. D 

(d) Where the defendant in a patent action objects to the validity of the plain¬ 

tiff's patent on the ground that there is want of conformity between 
the provisional and oomplete specifications, it is not sufficient for him 
to state in his particulars of objection that the invention described in 
the complete specification is not the same as the invention described 
m the provisional specification ; he must state in what the difference 
oonsista. Anglo American , Brush Electric Light Corporation v. 
Crompton, 5G L.J. Ch. 167; 34 Ch.D. 152; 55 L.T. 722; 35 W.R. 
125. E 

(e) When a defendant pleads that the patentee was not the first inventor, and 

that the alleged invention was not new, he is not bound to state in his 
objections who was the first inventor, or under what oiroumstances 
the alleged improvements had been used previously. Russell v. Led- 
sam, 11 Al. & W. 047 ; 1 D. & L. 347 ; 12 L.J., Ex. 439 ; 7 Jur. 585 ; 
Heath v. Unmin, 2 D. (N.S.) 482 ; 10 M. &*W. 684; 12 L J. Ex. 46 ; 

6 Jur. 1063 ; S.P. Bulnois v. Mackenzie, 4 Bing. (N.C.) J27 ; 6 D.P.C. 

216 ; 5 Scott 489 ; 7 L.J.C.P. 33. F 

b e-* i 

(/) Notices of objection were, first, that the patentee did not, by the specifica¬ 
tion, sufficiently describe the nature of the invention; secondly that 
he bad not caused any specification sufficiently describing the nature 
of the invention to be enrolled : Held, that the last objection was 
not sufficiently precise. Leaf v. Toplum, 2 D. & L. 863; 14 M. & 
W. 146 ; 14 L.J. Ex. 231. Q 

(g) The Court has a general'power to order a particular of the alleged infringe¬ 

ments. Electric Telegraph Co. v. Nott, 4 C.B. 462; 16 L.J.C.P. 174 ; 
*11 Jur. 590. H 

(h) Where a defendant relies ou a general user of the supposed invention, it 

is sufficient to state in bis particulars of objections that the invention 
was used by manufacturers generally at a particular plaoe, without 
naming any person or specifviDg any manufactory. Pafmer v. Wagt 
staff, 8 Ex. 840; 23 L J Ex. 295 ; 17 Jur. 581; 1 W.R. 43(J! I 

(i) If the objections are not sufficiently speoifio, the plaintiS's course is to apply 

to a Judge for an order for the delivery of a more speoifio notice ; bub if 
* ho omits to do so hq cannot object to the generality of the notice at 

the trial; the only question then is, whether the notiee is sufficiently 
* large to inolude the objections ou relief by the defendant. Neilson v, 
Harford, 8 M? «fc W. 806; 11 L.J. Ex. 20. J 
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5.—“Every ground,, . by way of defence "—(Continued). 

I. Objections— [Continued). 

(j) 'll the particulars of objections delivered with the pleas are too general, the 

party who means to object to them must procure an order for better 

particulars. Hull v. Bollard , 1 H. and N. 184; 85 L.J. Ex. 804. K 

* 

( k ) The Act does qot prevent defective particulars from being available at the 

trial, and the plaintiff cannot resist the admission of evidence which 
’ is within the literal meaning of the particulars, on the ground that the 
statement is too geueral, and that the particulars do not give the 
required information as to the place in which the invention is alleged 
to have been used. (Ibid.) 

(3) Patent—Action for infringement—Judgment—Revocation pending inquiry— 
Estoppel. 

A patentee brought an actiou for infringement of patent. Defendants objected, 
but their objections were overruled, and the plaintiff got an order for 
inquiry as to damages. Pending the inquiry, the defendants got a 
revocation of the patent on the very grounds urged in the action; 
Held : The defendants were estopped by the judgment against them 
from raising objections to the validity of the patent, and the plaintiff 
was entitled to substantial damages notwithstanding the revocation 
of the patent. Boulton v. Adjustable Cover and Boil Stock Co., (1908) 
2 Gh. 430 (C.A.J. g 

(4) Particulars of breaches—Suit for compensation for infringement of patent. 

In a suit for damages for infringement of a patent, unless the plaintiff has 
delivered with a plaint the particulars of breaches of the patent oom- 
plained of, he cannot prove such particulars, and the case cannot be 
tried. 'A mere general allegation that the patent had been infringed 
cannot amount to such particulars. 5 A. 371 = A. W.N. 1888, 62. N 

(5 J nfticulars of infringement required to be given under. 

B. 34 of the Patent Act (XV of 1839) provides for the particulars of breaches to 
be delivered by a plaintiff in an action for infringement. The sole 
object of the enactment is to give the defendant fair notice of the case 
which he has to meet; and it is quite immaterial whether the 
requisite information be given in the plaint itself or in a separate paper. 
Further, in such a case, the defendant cannot move for an order on 
the plaintiff to specify in detail in what respects the patent has been 

' , infringed. Between the above particulars of breaches required to be 

given by the plaintiff and the particulars of objection to be delivered 
by the defendant under his plea of want of novelty, there is always 
the distinotion that, in the latter case, but not in the former, the Court 
requires the particulars to condescend upon the particular instances, 
the reason being that in the one case, the matter is not in the know¬ 
ledge of the patentee, whereas in the other the defendant must know 
whether and in what respects he has been guilty of Infringement. 9 
A. 191, P.C.-13I.A.134. 0 

■ (6) Certain defences to an action barred—Inteptlon of legislature, * 

The legislature intended that objections indicated in S. 29 (2), (3) and (4), Aot V 
of 1868 should not be allowed "to be raised in defeooe to an* action for 
* the infringement ef an exclusive privilege aoqoired under Patt. 1 of 
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5,—“ Every ground.. ..by way ot defence ” —( Continued). 

I .—Objections “-(Concluded). 

the Act but must be raised under the provisions of 8s. 80 and 31 of 
that Act, by applying to a High Court for a rule to show cause why the 
Court should not declare that the exclusive privilege so acquired bad 
not beeu so acquired, by reason of the objections mentioned in the two 
latter seotioos. 13 C.W.N. 446. P 


i I.—Pleadings. 


(l) General. 

(a) A plea that the iovention is not a new manufacture within 31 Jao. 1 o. 3, 
involves the question, not only whether it is a manufacture within the 
ineauing of tho statute. Walton v. Bateman , 3 Man. & G. 773 ; 4 
Scott (N.R.) 397. Q 


(6) To a declaration stating that the plaintiff was the first inventor of u new 
manufacture, and that the defendant infringed his patent right a plea 
that the invention was not a matter for whioh letters patent would by 
law be granted, does not put in issue the novelty of the invention. 
Booth v. Kennard, 1 H. & N. 537 ; £6 L.J. Ex. 33; 3 Jur. (N.S.) 31; 
5 W.R. 85. , R 

(c) To an action for the infringement of a pattnt'for improvements in a cabrio¬ 
let, the general issue, that the improvements were not new and that 
tho plaintiff was not the true and first inventor, were pleaded Held, 
that, on this state of the pleadings, it could not be oontended that the 
patent jvas illegal, as being a monopoly. Gillett v. Wilby, 9 Car. & P. 
334. 8 


Held also, that- though all the improvements olaimed must be shown to be 
new, yet it need not bo shown that the defendant’s oabriolet was an 
imitation of the whole of them ; but an imitation of one was sufficient 
to maintain the aation. Gillett v. Wilby, 9 Car. & P. 884. , s T 

(d) Upon an iqpue of not guilty to an aation for infringement of a patent, the 

question whether there was a fraudulent evasion of the patent does not 
arise. Stead v. Anderson, 4 C.B. 806; 16 L.J.O.P. 350; 11 Jur. 877. U 

(e) In determining whether a defendant has infringed a patent no ques¬ 

tion arises as to bis intention, but only as to his aots. (Ibid.) M 

(3) Plea allowed. . 

(a) On a motion for an injunction to restrain the alleged infringement of a 

* patent the defendant insisted, first, on the validity of the patent; and 
an notion was directed. Afterwards, the defendant pleaded in-equity 
simply the want of novelty of the patent. This Court on allowing the 
plea gave the plaintiff liberty to apply to modify the order made on 
the application for the injunction, so as to make it oonformable to the 
issue tendered by the plea. Young v. White, 17 Beav. 539. W 

(b) The Coart refused jkrt strike out a plea, that the instrument in writing in 

the declarptwh mentioned did-not particularly desoribe and ascertain 
the natUnl the invention iu the letters patent. Clark v. Kenriek, 
13 M. A w. 319. *■ X 

ffej In an aotion by th£ assignee of a patent for an infringement, non concessit 
is a good plea. Bunnett v. Smith, 3 D. & L. 380. 1 Y 
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<5 >—'* Every ground... .by way of defence "—{Continuedf. 

\ 

11.—Pleadings—(Continued). 

(d) 'A declaration alleged that the plaintiff was the ioveutor and the grantee of 
the patent; plea non concessit:—Held, that the plaintiff having, at 
the trial, put in the letters and specifications, and shown the novelty 
of the invention, was entitled to a verdiot, on the issue joined on the 
plea. Nickels v. Ross, 8 G.B. 679. Z 

' (e)‘ A plea alleging that the plaintiff falsely represented to the Queen that the 

invention wae an improvement; that Her Majesty, confiding in suoh 
representation, made the supposed grant; that suoh representation 
was false; and that the invention was uot an improvement, might 
properly be pleaded with a plea that the invention was of no use to the 
public, the two pleas not being substantially the same. Bedells v, 
Massey, 7 Man and G. 630 ; 8 Scott (N.R) 837 ; 13 L.J., G.P. 173; 8 
Jar. 808. * 

) The Oourt allowed—first, not guilty ; seoondly, the patentee not the inven¬ 
tor ; thirdly, non concessit ; fourthly, the invention not a manufacture ; 
fifthly, the invention not now; and, sixthly a traverse of the specifica¬ 
tion, on an affidavit of tho defendant’s attorney, that he was advised 
and believed that the defendant had just ground to traverse the Beveral 
matters. Platt v, Elce, 8 Ex. 364 ; ‘22 L J., Ex. 192 ; 17 Jur, 188. B 

* tg) The Court will at any time during the progress of a patent suit allow a 
defendant to raise a fresh issue on the discovery of facts whioh could 
not with due diligence have been discoverd before. Holste v. Robertson, 
46 L J., Ch.l ; 4 Ch.D. f). 0 

(ft) In an action for au infringement of a patent, for six distinot improvements 
in an oldwiachine, the defendants were allowed to plead that two partB 
of the invention were not, nor was either of them a new manufacture, 
Bently v. Keyhley, 6 Man & (I. 1039. D 

(3) Plea disallowed. 

(a) Plea alleging that parts of the invention were previously known, and are 
not the subject of letters patent, will not be allowed with pleas denying 
the novelty of the invention as a whole and that the invention was a 
new manufacture within the meaning of the ‘21 Jac. 1, C. 3. Walton 
v. Bateman, 4 Scott (N.R.) 397 ; 3 Man A G. 773. E 

^ ( b) In an action for an infringement of a patent, for six distinct improvements 

in an old machine, the defendants were allowed to plead that two 
parts of the invention were not, nor was either of them, a new manu¬ 
facture within the statute of James. But the Court refused to allow 
them to plead, that, as to a part, A was the first and true inventor ; 
and that, before the grant of the patent, A aud others publioly used 
and exercised in England a part of the invention. Bently v. Keighley, 
6 Man. & G. 1039 ; 7 Scott (N.R) 987 ; 1 D and L. 944 ; 13 L.J., O.P. 
167. 4 F 

(c) In an action for infringing *a patent, to which a disclaimer as to part has 
been entered, the defendant will not be aflred to plead that the Whole 
invention was not new, and as also that 7 !he undisolaimed part was 
not new. CUiyk v. Kenrick , 12 M AW. 219; 1 D and B. 392; 13 
* L.I.| Ex, 6, Q 

44-1 
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5.—“ Every ground . ...by way of defence “—(Concluded). 

11 Pleadings— ( Concluded). 

• (d) The Court disallowed a plea that the plaintiff, having petitioned for letters 
patent, represented to the Solicitor-General, to whom the matter was 
referred, that the invention ooneisted of matters mentioned in a paper- 
writing exhibited to the Solicitor-General, who, confiding therein, re¬ 
ported that the letters patent might be granted ; that after the grant, 
the plaintiff enrolled his speoifioation and falsely described his inven¬ 
tion therein, and that so.muoh of the invention as was stated in the 
specification was not part of the invention in the paper-writing and 
letters patent mentioned, and was not part of the invention for which 
the letters patent were granted. Hancock v. Noyes, 2 C.L.R. 1060 ; 9 
Ex. 388 ; 28 L.J., Ex. 110. H 

(e) In an aotion by an assignee, a plea that the property is not vested in him 

is bad, as embarasuing, and will be set aside. C oltula v. Soames, 3 
F and F, 93. I 

(f) A plea which refers for explanation to drawings not traced on the record, 

but annexed to it, is inadmissible. Betts v. Walker, 14 Q.B. 363 ; 14 
Jur 647. See Sealy v. Browne, 14 L.J.Q.B. 169; 9 Jur. 537. J 

(< 7 ) A plea that the invention is not of such ueo to the pablio as f o make it a 
sufficient consideration f6r the grant of the letters patent is bad. 
(Ibid). K 

(A) In a suit for infringement it is not open to the defendant to plead that the 
invention was so obvious that no exclusive privilege ought to have been 
granted. 4 A.L.J. 11. L 

(Miscellaneous.) 

(1) Practice—Patent action—Shorthand notes - Payment by Solicitor—Solicitor's 
right to recover from client. 

The question in ibis appeal was whether a solicitor was entitled to recover 
from his olient money paid by him for taking shorthand in a 

patent action. At the beginning of the trial the Judge asked whether 
a shorthand note was to bo taken. After some discussion the solici¬ 
tors on both sides agreed with the conourrenoe of the judge that a 
shorthand note was to be taken and should constitute the record in 
the oause and that the parties should share the expense of having it 
taken. The solicitor paid a moiety of the costs and now sought to re¬ 
cover it from bi$ clients. On the olients’ objection both the master 
and the judge in chambers refused to include this item in the taxation 
of costs. The objection was based upon the ruling in re Blyth and 
Fanshawe, 10 Q.B-D. 207, that where the cost about to be incurred is 
unusual and may not be allowed between party and party, the soli¬ 
citor should inform, and take the permission of, bis olient beforehand 
or he will not be entitled to oharge his olient with the oost so incurred. 

The Court of Appeal (A.L. Smith and Vaughan Williams, L. JJ ,)-heli that the 
solicitor was entitled to oharge his client with this item nf costs. 

A.L. Smith, L.J., saijl that in patent actions which usually involve very oom- 
plioated -Ofesl scientific details the oost of taking shorthand notes was 
not at all’Plusuai and that the clear effect of the agreement between 
the parties with the sanction of the Court waB to make the oosts of 
taking shorthand notes costs in the oause and that therefore the ruling 
quoted had no application to the case. 
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(Miscellaneous)—( Concluded ). 

Vaughan Williams, L.J., added (hat apart from the consideration that 
, the cost was not unusual and was chargeable between party aqd party, 
there was this additional fact that the shorthand notes constituted the 
autheutio record in the oase and were, as such used by the Judge and 
that the solioitor was entitled to charge his client with any oosts 
incurred by him in supplying authentic reoords for the use of the 
Judge. Osmond v. Mutual Cycle and Manufacturing Supply Co., 
' * (1899) 2 Q.B. 488C.A. ' H 

a 

(2) Patents—Sale for £9,000 and royalties—Vendor’s lien in respect of unpaid 
royalties. 

Plaintiffs sold some patents to Snell for £5,000 and oertain royalties, the latter 
guaranteeing certain minimum royalties during the oontinuanoe of 
the patents, the whole to become payable in oase of default in respeot 
of any minimum. Subsequently Snell sold the patents to a company 
who had knowledge of the plaintiffs’ agreement and paid also the 
. minimum royalty due for one year. But soon after Snell repudiated 

the agreement; plaintiffs accordingly brought an action for the royal* 
ties—against Spoil as damages—against the Company, as puroha9e* 
money for whioh they claimed a vendor’s lien. 

Held, though upon the oonstruotion of the pleadings the plaintiffs had not 
irrevocably elected to resuiud the agreement they could not sue both in 
damages for the breach and also for the consideration. 

Held also, the plaintiffs bad a vendor’s lien on the patent for unpaid minimum 
royalties. “ The obligation to fulfil the terms of the agreement being 
with regard to the assignees not personal but attaobed to the property 
whioh they acquired with notioe of the terms upon whioh it was held 
by tueir assignor, disabled them from holding the property without 
fulfilling the terms. Upon the constcuouon of the agreement, it was 
oleariy m tended that the vendor should retain a charge on the property 
and not that he should part with the property completely, looking 
solely to the personal liability of the purchaser to pay the consider¬ 
ation." Dansk Eeky Crijfel Syndtkas Aktteselkskal v. Snell, (1908) 2 
Ch. 127. N 


30. A patentee shall not bo entitled to recover any damages in 
^ E e tiou of in re3 P ec ^ an y infringement of a patent granted after 
nocont infringer the commencement of. this Act from any defendant 
from liability for who proves that at the date of the infringement he 
was not aware, nor had reasonable means of making 
himself aware, of the existence of the patent, and the marking of an article 
with the^wyrd “ patent,” “ patented,” or any word or words expressing or 
implying that a patent has been obtained for the article, stamped, en¬ 
graved, impressed on, or otherwise applied to the article, shall not be 
deemed to constitute notice of the existence of the,patent unless the word 
or words are accompanied by the year and number of the patent: 

Provided that nothing.in this section shall affect any proceedings for 
an injunction. 
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81. Iti a suit for infringement of a patent, the Court may, on the 
Order for inepec- application of either party, make such order for an 
tlon , et ^* io suit - injunction 1 > inspection 2 or account 3 * and impose such 
terms and give such directions respecting the same and the proceedings 
thereon, as the Court may see fit. 

(Motes). 

#.— “ Injunction . ” 

(1) General principles. 

(d) Consideration of the principles and practice of the Court m granting injunc¬ 
tions in patent cases upon interlocutory motions and at the hearing. 
Bacon v. Jones, 4 Myl. & 0. 433. 0 

(ft) When a patentee oan show that be has possession of a patent privilege, 
under oolour of a title, not evidenced merely by hiB patent, but also 
supported by long and undisputed enjoyment, and oan also show that 
the defendant against whom he is proceeding has violated the privilege, 
he shall have immediate relief, and the protection of an interlocutory 
injunction. Hmdmaroh’s Law of Patents. P 

(c) The injunction wbioh a plaintiff obtains by decree, is not merely temporary, 
or until further orders, but extends to the whole durations! the patent 
privilege; and not only applies to the particular mode of infringement 
proved against the defendant, but to all other modes in wbioh the 
patent privilege may be violated. (Ibid). « Q 

(3) Interim Injunction—When granted. 

(a) In a suit to restrain the infringement of a patent relating to roller skates, 

the plaintiff moved for an injunction against the defendant until the 
hearing -.—Held, that the plaintiff was entitled to an injunotion upon 
giving an undertaking as to damages. Inasmuoh as the defendant’s 
trade was only a new one, there would be less hardship in stopping it 
and requiring the plaintiff to give an undertaking as to damages than 
in compelling the plaintiff to rely upon the defendant’s undertaking 
to keen an aooount of his sales and profits. Plimpton v. Spiller , 4 Ch. 
D. 286; 35 L.T. 656; 25 W.R. 152. g 

(b) It depends upon the degree of doubt wbioh exists as to the question of 

validity and infringement whether the Court will grant an interim 
injunotion. The degree of convenience and inconvenience by granting 
an injunotion will always be carefully considered. Birdson v. Me 
Alpine, 8 Beav. 229. g 

(c) The Court will interfere by interlooutorv injunction in support of a patent 

right, where the patent is an old one and there has been long and un- 
disturbed enjoyment of it, or where its validity has been established 
elsewhere, and the Court sees uo reason to doubt the result, or where 
the oonduct of the defendant has been suoh that as against him there 
is no reason to doubt the validity of the patent. Dudgeon r ^Thomson, 
80 L.T. 244 ; 22 W.R. 464. And see Dudgeon v. Thomson, 3 App. 
Gas. 34. j 

(d) Where there ha|been a length of exclusive enjoyment under a patent, the 

Court will grant an injunotion in the first instance, without previously 
putting the party to establish this right by an aotiun at law; other¬ 
wise, where the patent is reoent. Bill v. Thomson, 3 Mer. 622 ; 17 
R.R. 166, U 
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“ Injunction "—{Continued). 

(«) Principles upon which the Court will interfere to protect a patentee before 
he has established his right at law in the case of patents whioh have 
' been long used or enjoyed, or will in the case of new patema^uspend 
its interference until the tight at law has been established. Caldwell 
v. Vanvlissengen, 9 Hare 444; 31 L.J., Ch. 97; 16 Jur. 116. Y 

(/) Long and exclusive enjoyment, under letters patent, will entitle a party to 
an iDjunotion until an aotion oan be tried at law. Curtis v. Cutte, 

’ • 18 L.J. Oh. 184. W 

(р) Where there is a pr%ma facie case of an infringement of a patent, the length 

of time whioh the patent has been enjoyed by the patentee will influ¬ 
ence the Court in granting an injunction against the parties who are 
alleged so to have infnugod his rights. Davenport v. Bichard, 3 L.T. 
503, X 

(ft) Although it is the ordinary rule of the Court not to grant an injunction, 
unless either the validity of a patent has been established, or tlm 
pateut has beeu undisputed for many years the ciroumstanoes of tho 
case may be such as .to mduoe tho Court to depart from that rule, 
Renard v. Levinstein, 10 L.T. 94, Affirmed, 10 L.T. 177. Y 

(3) Ibid .—When refused. • 

(i) LcJng dseb of patent. 

(а) The Court will not, in the first instance, interfere by injunction to restrain 

the infringement of a patent unless there has been long and uninter¬ 
rupted enjoyment under it, but will direot an action to be brought to 
try the legal right. Delay in filing the bill is a ground for refusing 
the injunction. Baxter Combe, 1 Ir. Cb. E. 384. (And see Bette v. 
Menzies, 10 H.L. Cas. 117 ; 3 Jur. (N S.) 357. Z 

(б) If the answer to a bill to prevent the infringement of a pateut deny the in¬ 

vention* to be new, and also the enjoyment under the letters patent, 
and state (as is the fact) that the specification is imperfeotly set forth 
in the bill, the Court will dissolve au injunction previously obtained, 
on affidavit giving the plaintiff liberty to bring an aotion, although 
the defendant admits by his answer that he has made maohine upon 
the principle comprised in the letters patent. Curtis v. Cults, 8 L.J., 
Ch. 184 ; 3 Jur. 34. A 

(с) Although a patent is of long standing, yet, if, from the uature of the alleged 

invention, or the conflicting evidence as to its novelty, its validity 
appears to be doubtful, or if the eVidenoe of exclusive possession is not 
' satisfactory, the Court will not grant an injunction until the title has 

been established at law. Oollard v. Allison, * Myl. and 0- 487. B 

(d) After the patentee had obtained a verdict in an aotion brought to try the 
validity of the pateut, the Court refused to grant injunction to restrain 
the infringement of the patent, on the ground that a rule nist tor a 
new trial had been obtaiued and was pending m the Court of law atfd 
that the legal title of the patentee was therefore still undecided. 
(Ibid.) 0 

(ii> DbIiAX, Effect of. 

(a) A special injunction, on notioe, to prevent tjio infringement of a patent, 
refused on the ground of delay, notwithstanding the Court bad a stroug 
impression in favour of the plaintiff's right. An injunction was re¬ 
fused and the plaintiff put to establish his legal rights. Bridson v. 

* Bmecke, 12 Bear. 1. D 
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I. — * 1 Injunction ’’—(Concluded). 


(6) Where the patent was obtained in 1846, the alleged infringement of it took 
place in 1847, and the bill was not filed for more than two year 
afterwards, tbo injunction was refused. Baxter v. Combe, 1 Ir. Ch. 
K. ‘284. E 


2.—"Inspection ," 

(l) Inspection. 

Form of order for inspection in patent oases. See Davenport v. Jepson, 1 N.R. 
307. • F 


(2) lbid.-of machines told. # 

In a suit to establish the validity of a patent., and to restrain infringement, 
upon an application by the plaintiff for inspection of all the Bewing 
machines of every kind on the defendant's premises, the defendant was 
ordered to verify the several kinds of sowing machines which he had 
sold or exposed for sale, and to produce at his solicitor's office of each 
class for inspection by the plaintiff’s solicitor, and two of their scientific 
witnesses. Singer Manufacturing Co. v. Wilson, 6 N.R. 50S ; 12 L.T. 
140; 13 W.R. 660. G 

(3) Ibld.—Ot process carried on under Patent. 

The plaintiffs, assignee of a patent for an invdhtion for grinding m|al and flour, 
by their specification claimed tbo disoovery of a new prooess or product, 
but not any novelty in machinery. They obtained an order for inspec¬ 
tion of the prooess of the defendants, in pursuance whereof they had 
taken ninety-three samples. The defendant applied for an order giving 
them a like liberty to inspeot the process of the plaintiffs and to take 
samples ;— Held, that both the Court and the defendants would be at 
a disadvantage if the latter were not in a position at the hearing to 
describe the process whioh the plaintiffs actually oarned on under their 
patent, and that therefore the defendants ought to be allowed to have 
the inspection for whioh they asked and to take samples. Oerm 
Milling Co. v. Robinson . 65 L.J., Ch. 287; 53 L.T. 696; 34 W. 1^194.H 

(4) Grounds of application for order for. 

(а) The Court ^ill not grant an order far an inspection of a machine, upon an 

affidavit, that the machine used by the defendant is the same for 
whioh the plaintiff has obtained a patent. Shaw v. Bank of England, 
22 L.J., Ex. 26. I 

(б) In an action for the infringement of a patent for a mode of making veneers 

or mouldings, the Court refused to order an inspection of the defend¬ 
ant’s manufactory land machinery, it being doubtful, on the plaintiff's 
affidavit, whether hie patent was for the kind of veneering or for the 
process by which it was done, and the defendant positive^ swearing 
that be used no machinery in the prooess. Meadows v. Kirkman, 
29 L.J., Ex. ‘205. J 

(c) In an aotion by an assignee of a patent against the publisher of a newspaper 
who had bought and used the article, the plaintiff having applied to 
the Court to compel the defendant to “ permit the plaintiff, his 
manager and witnesses, to inspect the type of the defendant used by 
him in printing the newspaper and if necessary to take speoimena for 
the purpose at being analjsed, in order to produoo evidence at the trial 
of the cause," ibe Court refused the application. Patent Type-found¬ 
ing Co. v. Writer, 5 H. «fc N'. 192 ; 29 L,J., Ex. 207 ; 6 Jar. (N.S.) 103; 
1 L.T. 382. • K 
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2. —“Inspection “—[Concluded). 

(d) Bat the plaintiff subsequently filed a bill in equity against the defendant, 

and an order was made for inspection and the delivery of a competent 
portion of the type for the purposes of analysis. 8.C. Johns, 727 ; 8 
W.R. 858. h 

[e) The Court must be satisfied, that the plaintiff has made out suoh a case as 

at the hearing of the cause he will obtain the relief prayed, and that 
the previous inspection required by him of the defendant was material 
to suoh a oase, before it will grant inspection of his proooBS by whioh 
an alleged infringement of a patent was to be made out. Piggot v. 
Anglo American Telegraph Co , 19 L.T. 46. M 

if) An order will not be made on the application of a plaintiff in a 6uit to 
restrain an alleged infringement of his patent, for inspeotion of the 
defendant’s works and mtrhinery, unless the Court is satisfied that the 
inspeotion in essential to enable the plaintiff to prove hisaasa, Batley 
v. Kynach, 44 L J„ Ch. 89 ; L.R 19 Eq. 90; ‘13 W.R. 61. 3 

(5) Application for Inspection of machines retied on as anticipating plaintiff's 

patent. 

In an action for infringement of a patent the Court has power under 8. 80 of 
tho Patents. &o.*Aot, 188:', to order inspeotion of a machine in the pos¬ 
session of the defendant relied on as evidenoe of publication of the 
alleged invention within tho realm prior to the dato of the plaintiff’s 
patent. Qarrard v. Edge (68 L.J. Ch. 397) discussed. Van Berkel v. 
Booth, (1906) 1 Ir. R. 383 ; 23 Rop. Pat. Cas. 573—M.R. 0 

(6) Patent—Account of Profits—Disclosure of purchasers—Practice. 

On an order directing the defendants to account for profits in a patent aoiion, 
the plaintiffs sought to have a discovery of tho names of the defendants 
customers. The defendants opposed the application ou tho ground 
that the plaintiffs might make an improper use of the information 
gathered on disoovery ; they also contended that although such dis¬ 
covery might be given in actions for damages, (See Murray v, Clayton, 
L.R. 15 Eq, 115, American Branded Wire Co. v. Thomson c£ Co., (1888) 
5 Rep. Pat. Case 375, and Leather Cloth Co v Hirschfield, 1 H <fc M. 
295) it oould not be given where the plaintiffs had chosen to take suoh 
profits as might be found to have been made by the defendants. P 

It was held by the Court of Appeal in reversal of the judgment of Cozona-Hardy, 
J. that the plaintiffs were entitled to discovery and that the defendants 
had only to thank themselves if any undesirable consequences flowed 

■— from the discovery which was necessitated bv their own conduct, 

[Powell v. Birmingh&m Vinegar Brewery Co., 14 Rep. Pat Oas. 1, 
followed .] Saccharin Corporation v. Chemicals and Drugs Company, 
(1900) 2 Ch. 656, C.A. Q 

(7) Inspection of Books—After verdict 

The plaintiffs obtained a verdict in an action for the infringement of a patent; 

• * a rule to enter the verdict for the defendant was discharged, and the 
defendant appealed. An order was afterwards made for an aooount of 
profits, whioh was not appealed against, but on the parties appearing 
before the master for the purpose of taking she account, the defendant 
refused to produce his books. The Court made absolute, a rule for 
production and inspeotion of his books, and for interrogatories, to him, 
notwithstanding the pendency of the appeal, Saxby v. Easterbrook % 
• 41 L.J., Ex. 113 J L R. 7 Ex. 207 ; 26 L.T. 39 ; 20 W.R, 751. ft 
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(1) General. 


3.—“ Account.” 


«A sain had beon instituted by a patentee to restrain the defendants from in¬ 
fringing his patent, and asking for an aooount of profits made by the 
defendants by sale or manufacture of the materials whioh formed the 
subject of the patent. The validity of the patent, and the faot of 
infringement by the defendants, had been deoided in the plaintiff's 
favour by the Court without a jury. The plaintiff asked, at bar, for 
damages, or for an account of the profits of whioh he had befen deprived 
by reason of such.infringement. The Court directed an aooount of 
profits made by the defendants by the infringement, and an inquiry 
what sum ought to be paid by the defendants in respeot of the damage 
sustained by the plaiutiff. S.C. 34 L.J, Cb 289. But see De Vitro v. 
Beta, 5 N.R. 165; 8 

(2) Profits actually made. 

The Court will only direotan aooount to be taken of the profits whioh have been 
actually made by the defendants, and not of the loss which the plain¬ 
tiff has sustained by the infringement. Elwood v. Ohristy, 18 O.B. 
(N.8) 494 ; 34 L.J.C.P. 130; 13 W.R. 498. (3ae Walter v. Lavater, 8 
O.B. (N.S) 162. • X 

(8) Profits—Mode of taking account—Fortp of order. 

(a) The plaintiS obtained an injunction restraining defendants from infringing 

his patent for an improved meohamoal appliance for operating on 
large forgings in steel, and an account of profits was directed. The 
defendants deohued to show by their aooount what were their profits 
before using the plaintiff’s invention, alleging that their profits made 

during their use thereof ware not wholly attributable thereto:_ Held 

that the aooouut must show what was the cost of the defendant’s for¬ 
gings both previously to and during tha user of the plaintiff’s inven¬ 
tion. Siddell v, Vickers, 61 L.T. 233. 0 

(b) Praotioai difficulties in working out a decree direoting an aooouulK.1 the 

profits made by tha piratical use of an invention to whioh the plaintiff 
had aif exclusive right. Croslcy v Derby Gas Light Co, 3 Myl. & Cr. 
428 ; 3 Jur. 692. y 

(4) Account of profits—Disclosure of names of purchasers of goods. 

Whore a patentee has suooeedwd iu an action for infringement of his patent 
and has obtained an order for an aooount of profits made by the 
defendant by selling, supplying, or using the articles infringing the 
patent, he is entitled to disclosure by the defendant of the names and 
addresses of the customers of the defendant to whom the infringing 
articles have been sold. Sacharin Corporation v. Chemicals and Drugs 
Co., 69 L J. Cb. 820; (1900) 2 Cb. 556; 83 L.T. 206 ; 49 W.R. 1; 17 
Rap. Pat. Oas. 612; 16 T.L.R. 564. 


32. In a suit for infringement of a patent the Court may certify that 

Certificate of vali- validity of the patent came in question, and if 
dity questioned and the Court so certifies, .then in any subsequent suit 2 
oosts thereon. fch&b Court for infringement of the same patent the 

plaintiff, on obtaining a final order or judgment in his favour, shaUt|unless 
the Court trying the suit otherwise directs, have his full costs 3 > charges 
and expenses of and incidental to the said suit properly inourred. 
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(Motes). 

“ The Court may certify ... .patent. ” 

(1) Certificate when given. 

(а) To an notion for the infringement of a patent, there was a plea denying the 

novelty of the invention -.—Held, at the trial that the validity of the 
patent might be considered as having oome in question under this plea, 
so as to entitle the plaintifl to a certificate to that effeot. Gillette. 
Wilby, 9 Car. & P. 384. Bee Gilbert v. Green, 7 M. & W. 847 ; 9 D.P. 
0. 219; 10 L.J. Ex. 124. ' , X 

(б) If the defendant at the trial consents to a verdiot for the plaintiff without 

any evidence being given, the Judgo will not certify that the validity 
of the patent oame in question before him. Stocker v. Itodger9, 1 Car. 
& K. 99. Y 

( 2 ) Certificate that validity of patent had come in question. • 

Where the Court holds that a patent is invalid it will refuse to certify that the 

9 validity of the patent came in question. [Haslam Co. v. Ball (5 Rep. 

Pat. Gas. l, 27), not fallowed on this point.] Acetylene Illuminating 
Co. v. United Aikali Go, 71 L.J. Oh. 301; (1902) 1 Ch. 494 ; 50 W.R. 

* 361; 19 Rep. Pat. Gas. 213 —Buckley, J. Z 

2.—“ Subsequent suit." 

Validity of patent questioned in previous action- -Certificate—Solicitor and client 
—Costs. 

An action commenced but not determined at the time a certificate in another 
aotion is obtained is not a “ subsequent aotion for infringement ” and 
the plaintiff cannot claim solicitor-and-cliont costs on the production 
of the certificate of the first determined action. Automatic Weighing 
Machine Go. v. Combined Weighing Machine Co., 0 Rep. P.it. Cas. 476 
followed. Saccharin Corporation v. Anglo Continental, 1 Ch. 414 ; 
48 W.R. 444 ; 17 Rep. Pat. Cas. 307 —Buckley, J. A 

3.—“Costs." 

(1) Validity of patents established in previous actions- 

An aotion was brought foe au alleged infringement of two patents, olaiming an 
injunction and damages. The defendant did not dispute the validity 
of the patents, but denied the infringement. The defendant, however, 
paid a sum of money into Court in the alternative. At tho hearing the 
defendant did not oppose i.he claim for an injunction, and the usual 
mquiry as to damages was directed to be made. The plaintiffs proved 
the certificate as to the validity of the patents having beou questioned 
in previous notions and asked for costs as between solicitor and oUent. 
a • The defendant applied to the judge to oertify that the plaintiffs ought 
not to have costs as between solicitor and oiient, on tho ground that 
the validity of the plaintiffs’ patent had not been disputed and their 
claim to relief not seriously contested by the defendants. Held, that 
the plaiutiffs wero entitled to costs of the aotion as between solicitor 
and client, those of the reference as to damages being reserved ; and 
that the fact that the defendant bad not disputed the validity of the 
, patent, aud had by paying money into Court so far admitted bis 
45—/ 
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3 .—“ Cost? "—{Concluded). 

liability afforded op : gfouad ioi granting him a certificate depriving the 
plaintiffs of oosts as between Bolioitor and client. United Telephone 
Oo. v. Patterson , 60 L.T. 315. B 

(3) Certificate that particulars of objections are reasonable-Coata. 

On an application by a defendant for a certificate that the particulars of objec¬ 
tions delivered by him are reasonable and proper, the Court will 
distinguish between what are objections to the validity of the patent 
and what are merely matters of evidenoe, and will not allow the oosts 
of the latter. Acetylene Illuminating Co. v. United Alkali Oo,, 71 L.J. 
Ch. 301. C 

33. A Court making a deoree in a suit under section 29 or an order 
Transmission of on a portion under section 26 shall send a copy of the 
deoteeB and orders to decree or order, as the case may be, to the Controller, 

tfca ucmrdlec. who shall cause an entry thereof and reference thereto 

be made in the register of patents. 

3& A High Court to which a petition has been presented under 
Power of High section 26 may stay proceedings on, or dismiss, the 


Court to stay procee¬ 
dings, eto. 


assessor. 


petition if in its opinion the petition would be disposed 
of more justly or. conveniently by another High Court. 

39. (1) In a suit or proceeding for infringement or revocation of a 
Hearing with patent, the Court may, if it thinks fit, and shall on the 
request of either of the parties to the proceedings, oall 
in the aid of an assessor specially qualified, and try the case wholly or 
partially with his assistance. 

(2) A Court exercising appellate jurisdiction in respect of suoh suit or 
proceeding may, if it thinks fit, call in the aid of an assessor as afoftjiaid. 

(3) The remuneration, if any, to be paid to an assessor under this 
section shall in every case be determined by the Court and be paid by it 
as part of the expenses of the execution of this Act. 

36. Where any person claiming to be the patentee of an invention, by 
circulars, advertisements or otherwise threatens 2 any 
grOTndlMB threats ofeher person with any legal proceedings or liability 3 
of ^legal proceed- . in respect of any alleged infringement of the patent, 
in8R ’ any person aggrieved 4 thereby may bring a suit against 

him in a District Court having jurisdiction to try the suit, and may obtain 
an injunction against the continuance of such threats, and may recover 
such damage (if any) as he has sustained thereby, if the alleged Infringe¬ 
ment to whioh the threats related was not in fact an infringement of any 
legal rights of the person making such threats: 

Provided that this section shall not apply if the person making suoh 
threats with due diligence commences and prosecutes a suit for infringe¬ 
ment of his patent B . 



S. 36] Act II of 1911 (INDIAN PATENTS AND DESIGNS ACt). * frB 

(Notua). 

/• - “ Remedy la case of groundless threats of legal proceedings . ” 

(I) Restraining threats generally. . 

(а) There ie no presumption in law in favour of the validity of a patent, and 

therefore a patentee is not entitled to publish statements of his inten¬ 
tion to institute legal proceedings, in ordor to deter persons from pur¬ 
chasing alleged infringements of hiB patent, if he has no bona fids 
intention to follow up his threats by taking suoh proceedings, and the 
Court, will, in suoh case, restrain him from making suoh publication, 
Rollins v. Sinks, 41 L,J. Ch. 858 ? L.H. 18 Eq. 356 ; 26 L.T. 56; 20 
W.R. 287. D 

(б) A person alleging the invalidity of a patent is not bound to assert his claim 

by scire facias, in order to establish bis right to reetraiu the publica¬ 
tion of statements by the patentee, threatening with legal proceed¬ 
ings persons buying articles ol his manufacture alleged to be infringe¬ 
ments of the patent, (lbtd). B 

* (c) The plaintiffs claimed damages and an injunotion against the defendant, 

who was a patentee, and who was alleged in the statement of olaim to 
have systematically threatened persons proposing to deal with the 
plaintiff with legal proceedings for an injunotion, and in oertain 
specified instances to have warned the plaintiff or his customers against 
infringing his patent. The statement of olaim did not allege that the 
threats and warnings were given otherwise than bona tide, or that the 
defendant intruded to continue his course of action. The defendant 
had riot taken any legal proceedings.— Held, that as there was no 
allegation of want of bona fides, the plaintiff could not be entitled to 
damages, and that as there was no allegation that the defendant in¬ 
tended continue his threats, the plaintiff could not go into evidonoe 
in support of hie claim for an injunction, and ho was therefore non¬ 
suited. Halsey v. Brotherhood, 4‘J fj.J. Ch. 786; 15 Oh. D. 514; 43 
L.T. 366; 29 W.R. 9; Affirmed, 51 L.J. Ch. 233 ; 19 Ch. D. 386 ; 46 
L.T. 640 ; 30 W.R. 279. P 

(d) There is no law compelling a man to assert his legal right by aotion, and 

this applies to patentees who give notice of infringement. (Ibid). Q 

(e) In many asses it is a man’s duty to givo notice to persons that they are in¬ 

fringing bis legal rights before he brings an action. (Ibid), H 

(f) The Court will restrain a patentee from issuing circulars threatening legal 

proceedings against iufringers, unless he will undertake to commence 
proceedings to assert the validity of his patent; and the fact that the 
party seeking the aid of the Court was formerly a licensee of the paten¬ 
tee under the patentee, and had himself concurred in issuing similar 
circulars, does not prevent the Court interfering after the expiration 
of the license. Axmann v. Lund, 43 L.J. Ch. 655; L.R. 18 Eq, 330 ; 
31 L.T. 119 ; 22 W.R. 789. I 

(p) Where a plaintiff brings an aotion to restrain a defendant from issuing 
1 notioes to the plaintiff’s customers that the plaintiff in selling gooda is 

infringing the defendant’s patent rights, it is for the plaintiff to prove 
that the defendant’s statements are false; and if no mala fides is 
proved and no damages oould be obtained, the Court will not grant the 
> injunotion. If in a judicial proceeding the statements are proved to 
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!•—“Remedy In case of groundless threats of legal proceedings **—( Ctd.). 

be false in faot, an injunction would be granted against continuing 
them, as that would be acting mala fide. Burnett v. Tah, 45 L.T. 
743. J 

(h) The plaintiffs were the makers of " Hainbow Water Raisers or Elevators”, 
and they commenced an aotion for an injunction to restrain the 
defendants from issuing a oircular oautioning the public against the 
U6o of suoh elevators as being direct infringements of oertain patents 
of the defendants. The plaintiffs subsequently gave notice of a motion 
to restrain the issue of this oiroular until the trial of the aotion. The 
defendants then commenced a cross action, claiming an injunction to 
restrain the plaintiffs from infringing their patents.— Held, that as 
there was no evidence of mala fides on the part of the defendants, they 
ought not to be restrained from issuing the circular until their aotion 
bad been disposed of, but they must undertake to prosecute their 
aotion without delay. Household v. Fairbum, 51 L.T. 498. K 

(3) Proof of validity of patent. 

(a) In an aotion for an injunction to restrain a patentee from issuing threats of 

legal prooeedingB, the validity of the patent oannot be tried, the only 
issue in suoh an aotion being infringement or no infringement. So, 
where the plaintiffs in their statement of olaim alleged that the defend¬ 
ants' patent was invalid, suoh allegation was ordered to be struok out. 
Kurts v. Spence, 55 L.J. Ch. 919; 33 Ch. D. 579; 55 L.T. 3l1; 35 
W.E. 26. L 

( b ) An application moved for an injunction to restraiu the publication of advetr 

tisements, wbioh alleged that an invention olaimed by him was an 
infringement of patent rights belonging to the advertisers, and wbioh 
threatened legal proceedings against purchasers from the applicant. 
The respondents, who were the advertisers, raised a case of alleged in¬ 
fringement by their affidavits, but declined to institute legal pmpeqd- 
ings against the applicant in respect of suoh alleged infringement.— 
Held, that*the applioant, as a condition precedent to obtaining the 
injunction, must show that there had been no infringement on his 
part; and that, as the respondents had raised a case of alleged infringe¬ 
ment by their affidavits in opposition to the motion, the injunction 
would not be granted even though the respondents declined to take 
legal proooedings against the applioant. Barney v. United Telephone 
Co., 28 Oh. D. 394 ; 52' L.T. 673 ; 33 W.R, 676. ■ 

(c) Semble, in an actiou to restrain a patentee from issuing threats, the validity 

of the defendant's patent may be called in question, Kurts v. Spence, 
supra, Disapproved ; Qhallender v. Royle, infra. N 

(d) In suoh an action the mere production by the patentee of his letters patent 

does not prove hiB " legal right ” ; he must support their,validity. 
The grant of letters patent to two persons for similar inventions does 
not decide how far the inventions are identioal. A files his provisional 
specification. B, having at that time made independently a similar 
discovery, comeB the next day with his provisional specification. Sub¬ 
sequently B obtains letters patent. Afterwards A applies for letters 
patent. A can obtain letters patent only so far as not to cover B’s 
invention. Ip case of two grants to different persons for the same 
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1.—' Remedy la case at groundless threats at legal proceedings ’'—{Old). 

invention, the Coart is not bound by the dates of the patents, or by 
the fact that the rival patentees had contested their olaims to priority 
of grant before the law officers of the crown. Kurts v. Spence, 58 L.T. 
438. 0 

(3) Action to restrain threats of legal proceedings—Validity of patent—Burden of 
proof. 

1 Where the plaintiff in an action to restrain threats of legal proceedings by any 
person olaimiug to be the patentee.of an invention, seeks to establish 
that the patentee is not entitled to the benefit of the proviso to that 
section, so as to exclude the operation of the former part thereof, the 
burden is on tho plaintiff to prove affirmatively that an action com¬ 
menced and presented by the patentee for infringement of his patent 
is not one in whioh the validity of the patent oould beyond all doubt 
be tried. Qraig v. Dotoding, 518 L.T. 331; 34 T.L.R. 348 ; 35 Rep* 
Pat, Cas. 259. P 

(4) Objections to patent—Particulars of objection. 

The plaintiffs brought an action to restrain the defendants, who wore holders 
. of various patents for eleotno accumulators, from threatening tho 
plaintiffs’ customers with legal proceedings for infringement, and by 
their statement of claim alleged that the defendants’ patents were 
invalid. No specific statement has beeu made by the defendants whioh 
patents they alleged to be infringed. The defendants, who had not 
delivered a defence, applied for particulars of objections, and the 
, plaintiffs were ordered to deliver particulars of objections within a 

limited time after the defendants had given to the plaintiffs a list of 
the patents on which the defendants intended to rely. The defendants 
appealed* asking for an unconditional order on the plaintiffs to deliver 
objections ; Held, that the order under appeal was right, but that the 
defendants ought also to Btate that they relied on no other patents than 
those in the list, and that the plaintiffs ought to undertake when the 
list had been delivered to amend their statement of claim so as to define 
the patents the validity of whioh they disputed. Union Electrical 
Power Light Co. v. Electrical Storage Co., 38 Ob. D. 826; 59 L.T. 
427 ; 86 W.R. 913. 0 

(5) Balance of convenience and Inconvenience. 

(a) In order to obtain an interlocutory injunction the plaintiff must make out a 
prime facie case, i.e., a oase suob that if the evidence remains the 
% same at the hearing it is probable that he will obtain a decree, and 
unless he makes out such a oase an injunction will not be granted on 
the mere consideration of the balance of convenience and inconvenience. 
Ohallender v. Royle, supra, B 

m a motion by a plaintiff for an interim injunction to restrain the defendant 
from issuing threats of legal proceedings for an alleged infringement 
of the defendant’s patent, it is not necessary for the plaintiff to prove 
that he had not infringed the defendant’s patent, but the question is 
one of the balance of convenience and inconvenience and the Court 
will decide according to bis opinion whether more harm will be done 
by granting or refusing an injunction. Walker v. Clarke, 56 h.3. 

• Ch. 239 ; 56 L.T. Ill; 35 W.R. 345. 8 
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2~“ By circulars, advertisements or otherwise threatens 

(1) Threat* of action 

• (a) If a person claiming to be the patentee of an invention, by ciroular, adver¬ 
tisements, or otherwise threatens any other person with legal proceed¬ 
ings or liability in respect of any alleged infringement of the patent, 
any person aggrieved may obtain an injunction against the continuance 
of such threats, and may rooover damages, if the alleged infringement 
is not, in fact, an infringement, uuIobs the person making such threats 
with due diligence compxonces and prosecutes an action for infringe¬ 
ment of his patent. Patents and Designs Act, 1907 (7Edn. W. 7 C. 89), 
S. 36. See Household and Rosher v. Fairbum and Hall (1886), 
2 R.P.C. 140; Driffield and East Riding Pure Linseed Qalte Oo. v. 
Waterloo Mills Cake and Warehousing Oo., (1886), 31 Ch. D. 638; and 
title Patents. T 

( b ) As to what oontitutes a breach of an injuuclion restraining throats of legal 
proceedings or liability, see Ellam v, Martyn & Co., (1898), 68 L.J. 
(Ch.) 123, C.A. U 

(2) Threats by circulars, advertisements or otherwise—Private letter. 

Threats “ by circulars, advertisements, or otherwise” include threats by private 
letter to the person charged .with infringement the words ‘‘ or other¬ 
wise” not bairig restricted, on l.ho ejnsdem generis orinoiple, to “ other 
means suoh as circulars or advertisements”. The solicitors to the 
defendants, a company, sent a letter to tho plaintiffs, another oompany, 
alleging an infringement of patents claimed by the defendants, and 
stating that unless the plaintiffs forthwith discontinued the infringe¬ 
ment, legal proceedings would be taken. The defendants not having 
followedLup the loiter by legal proceedings, the plaintiffs brought an 
action for an injunction, to restrain them from making or continuing 
threats of legal proceedings. The defendants delivered a defenoe 
alleging that the plaintiffs had infringed the patents, but afterwards, 
by amendment, struck out the allegation: Held that the plaintiffs 
were entitled to a perpetual injunction, with c./sts, Driffield Linseed 
Cake Co. v. Waterloo Mills Co., 55 L J. Ch. 391; 31 Ch. D. 638 ; 54 
L.T. 210; 34 W.R. 360. ¥ 

(3) Threats contained In letters in answer to inquiries—Privileged communications. 

A '‘threat” within the meaning of this section may be oootained in letters 
written bona fide in answer to inquiries made about a patent. Suoh 
a letter oannol be considered as a privileged communication. The 
words "or otherwise ” in the seoiion are not to ba olassed as ejusdem 
generis with “circulars or advertisements”; they are extended by the 
words which preoede them, and not confined by them. Driffield and 
East Riding Linseed Cake Co v. Waterloo Mills ; Combined Weighing 
Machine Co , and Barrett v. Day, all supra, approved ; Skinner v. 
Shew, 62 L.J., Oh. 196; (1398) ] Qh. 413 ; 2 R. 179 ; 6? DOT. 696 ; 41 
W.R. 217—C.A. W 

(4) Threats, what, are—“ Without prejudice.!’ 

Although a threat, to oome within this seotion must not be merely a warning 
about something that is going to be done, it need not be limited to 
what has passed. There must be, at the time the threat is made, 
something in respect of which an action could be brought by the 
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2.'-“ By clrcutars,adverti*emeots or otherwise threatens (Concluded). 

person threatening. A letter written “ without prejudice ” alleging 
, infringement ie continued, is a threat within the act. Or, if t henparties 
arrange a meeting "without prejudice,” and similar words are spoken, 
this also is such a threat, Kurte v. Spence, 57 L.J. Ch. 238; 58 
L.T. 438. Y 

(5) Letter—No reference to patents. 

A Iptter may constitute a threat of legal proceedings under this section although 
■t does not in terms tolcr te any patent or state that patent rights 
have been infringed, Doughlass v.* Pintsch’s Patent Lighting Co., 65 
L.J. Gh. 919; (1897) 1 Ch. 176 ; 75 L.T. 332 ; 45 W.R. 108. 

3.—“ Legal proceedings or liability .' ’ 

■ 

Injunction to restrain threats—Threats of proceedings by persons other than 
person enjoined—Breach of injunction. # 

An order restraining the defendant, his servants and ageuLo, from threatening 
the plaintiflu orauy of their oustomers with “ any legal proceedings or 
liability ” in respect o< the manufacture, sale, or purchase of a certain 
patented article,Ja not disobeyed by the circulation by the defendant 
of a pamphlet with his name thereon as agent for a third person, oon- 
taining anotioc signed by the third person, and stating that he was the 
exolusive maker of the article, and it was his intention to prosecute all 
infriDgerg of bis patents (dissentients Ohitty, L.J,). Ellam v. Martyn, 
68 L.J. Ch. 123 ; 79 L.T. 510 ; 47 W.R. 212 ; 16 Rep. Pat. Gas. 28 ; 
15 T.L.R. 107. Z 

Held, by Chitty, L.J., agreeing with tlomer, J., that the injunotiou was not 
restricted to throats o( proceedings to be taken by the defendant him* 
self, and.that the circulation of the pamphlet in question was a broaoh 
of the injunction. (Ibid}. 

4. — “ Person aggrieved. ’’ 

Circulars issued In general terms—" Person aggrieved.” 

A patentee brought an action against a second manufacturer for passing off his 
goodB as those of the plaintiff. He also issued, hi the boxes containing 
his own goods, the following circular:—“ Notice to grocers aud others 
—Information of extensive violation of Mr. Wm. Edge’s patent rights 
has been received. All parties are warned not lu infringe these rights 
—R A R.C. Winder, Solicitors, Bowker’s Row, Bolton England.” A 
third manufacturer, commencing to sell similar goods and finding that 
some of his oustomers had received the circular, brought an aotion to 
restrain the patentee from issuing threatB and for damages : Held, 
that the oircular did not refer to future infringements only, and that 
it was issued under such oiroumstances that persons who received it 
must have considered that it applied to the second aud third manu* 
faoturers; that it was therefore not a general warning such as a patentee 
might be justified iu issuing, but was a threat, and that the third 
manufacturer was a person aggrieved and entitled to bring the action. 
Challender v. Hoyle, 56 L.J. Ch. 995, explained — Per Lmdley, L.J. 
This section applies to threats o> the owner of an invalid pateut. 
Johnson v. Edge, 61 L.J. Ch. 262; (1892) 2 Gh. 1, 66 L.T. 44; 40 
. W.R. 437. A-B 
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S.~ “ Provided — with due diligence .... patent . ” 

(1) “ Due diligence.” 

, 0, a patentee, brought an action against R, a prior patentee ot a similar inven¬ 
tion , to restrain R from issuing threats of legal proceedings against 
persons selling G’s patent artiole. Shortly after G had sued out bis 
writ, but before it had been served, R had oommenoed an aotion for 
infringement against the P. Go., who were selling C’s artioles. Held, 
that the aotion mentioned in the proviso as taking a case out of the 
section need not be an action against the person who is suing to res¬ 
train the threats,, but that an action for infringement honestly brought 
with reasonable diligence against any of the persons who have been 
threatened, will, if duly proseouted, satisfy the proviso. That in con¬ 
sidering whether such a aotion is brought with due diligence, the 
time of issuing the threats, and not the time when the party bringing 
the aotion first knew of the acts whioh he alleges to be infringements, 

' is the period to be looked to. Qhallender v. Royle, 56 L.J. Gh. 996 ; 

36 Ch. D. 425 ; 57 L.T. 734 ; 36 W.R. 357. 0 

(2) Prosecuting aotion with due diligence. 

On 19th April, 1904, the plaintiffs issued their writ for an injunction to restrain 
an alleged infringement by the defendants of their letters patent* for 
improvements in golf balls, by selling balls known as Springvale Eagle 
and Springvale Hawk. On 8th June, 1904, the plaintiffs inserted in a 
golfing paper a statement that it had come to their notioe that golf 
balls known as the Springvale Eagle and Springvale Hawk were being 
offered for sale “ m infringement of letters patent belonging to the 
Haskell Go. ”; that actions had been commenced to restrain such 
infringement; and that the plaintiffs would enforce their rights against 
all persons buying or Belling or otherwise dealing in or using suoh 
infringing balls. The plaintiffs were also alleged to have issued oirou- 
lars to dealers in golf balls. On 20th May the plaintiffs delivered 
their statement of alaim. On 13th June the defendant (who not 
yet put in their defenoe) served notice of motion to restrain the plain¬ 
tiffs until the trial of the action from representing by advertisement or 
otherwise that the golf balls made and Bold by the defendants as 
Springvale Eagle and Springvale Hawk were infringements of any 
patent belonging to the plaintiffs : Held, dismissing the motion, that 
it could not be said that the plaintiffs had not *• with due diligence ” 
oommenoed and- prosecuted their action; and secondly, that the adver¬ 
tisements and circulars wero not a contempt of Court. Haskell Oolf 
Ball Oo. v. Hutchinson, 21 Rep. Pat. CaB. 497 ; 20 T.L.R. 603— 
Buckley, J. D 

(3) Right of action-—Costa. 

The remedy of the threatened party is gone so soon as an aotion is, within a 
reasonable time, oommenoed by the patentee to restrain the alleged 
infringement which is the*eybject of the threats; but the patentee if 
he does not oommenoe his proceedings in the form of a counterclaim 
to the aotion to restrain the threats, but institutes a separate aotion 
should endeavour to obtain a slay of the first action, and in default of 
io doing may be deprived of bis costs thereof. Compound Weighing 
and Advertising Co. v. Autoijiatic Weighing Machine Co., 58 L.J. Ch. 
709. . H 
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S.—“Provided . . .. with due diligence.. . .patent ’'—(Concluded). 

(4) Where action for Infringement commenced. 

An action to restrain threats in re-pect of an alleged infringement ol a*patent 
ought not, having regard to the section to be commenced alter an Motion 
to restrain the alleged infringement has been instituted and is being 
prosecuted with due diligeinv; and if It is so commenced, all proceed¬ 
ings in it may be stayed as being vexatious. Barrett v. Day, 59 L.J. 
Ch. 464 : 43 Oh. D. 486 ; 62 L.T. 697 ; 38 W.B. 362, F 


Miscellaneous. 


37. Where, after the compaencemont of this Act, a patent is granted 
Grant of patents to two or more persona jointly 1 - “ they shall, unless 
to two or more per otherwise specified in the patent, be treated for the 

8ons ' purpose of the devolution of the legal interest therein* 

as joint tenants, but, subject to any contract to the contrary, each of such 
persons shall be entitled to use the invention for his own profit without 
accounting to the others, byt shall not be entitled to grant a license 
wifcBout their consent, and, if any such person dies, his beneficial interest 
in the patent shall devolve on his legal representatives. 


(Motes). 


/.—“ A patent la granted to two or more persona jointly." 


Grant of patent to two or more persons jointly-Effect. 

(а) When letters patent are grauted to two or more persona, any one of them 

may use »ho invention for on own benefit without the oousent of the 
others. Mathers v. Green, 36 L.J. Ch. 1; L.R. 1 Ch. 29 ; 11 Jur. 
(N.S ) 845; 13 L/C. 420 ; 14 W.B. 17. G 

* »'.W 

(б) Where a patent ia vested in trustees upon trust for sevoral tenants in 

common or joint tenants, queere, whether any one of them is at 
liberty to work the patent on bis own account. Hancock v. Bewly, 
1 Johns, 601. ® 


(oj Semble, that joint owners r 'l a patent are answerable for lassos occasioned 
hy their co-adventurers only to the extent of their respective shares. 
Lovell v. Hicks, 2 Y, & Coll. 481; 6 J^.J. Ex. Eq. 83 ; 5 id. 101. I 


Novelty of inven¬ 
tion. 


38. (l) An invention shall be deemed a new 

invention 1 within the meaning of this Act— 


(а) if it has not, before the date of the application for a patent 

thereon, been publicly used in any part of British India, or 
• Been made publicly known, ‘ J in any part of British India, and 

(б) if the inventor has not by secret or experimental uses made 

direct or indirect profits from his invention in excess of such 
an amount as the Court or the Governor General in Council, 
as the case may be, may, in consideration of all the circum* 
stances of the case, deem reasonable. 

46 -£ 
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(2) The public use or knowledge of an invention before the date of 
the application for a patent thereon shall not be deemed a public use or 
knowjedge within the meaning of this Act if the knowledge has been 
obtained surreptitiously or in fraud of the true and first inventor 3 or has 
been communicated to the publio in fraud of such inventor or in breach of 
confidence: 

Provided that suoh inventor has not acquiesced in the public use of his 
invention, and that, within six months after the commencement of that 
use, he applies for a patent. * 

(Notes). 

* 

N.B.— See notes under S. 2, supra. 

i. New invention.” 

See oases noted under S. 3 at pp. 14—20, supra. 

2.—” Publicly used—Publicly known.” 

[See oases noted at pp. 20, 21, under S. 3, supra.] 

a 

(1) Prior publication and user. 

* 

(а) A few months before the date of a patent for an improvement in paddle- 

wheels, two pairs of the wheels were made for a party, (to whom the 
patent was afterwards assigned) by an engineer and his workman at 
his own manufactory, under the directions of the patentee, and under 
an injunction of seoreoy, the engineer being paid for them by the 
party ; when finished they were taken to pieces, packed up, and 
shipped for a foreign port, where, aooording to his directions, they 
were put together and used (after the date of the patent) in steamboats 
belonging to a oompany, of whioh be was the manager and principal 
shareholder: Held, that this was not suoh a publication of inven¬ 
tion as to avoid the patent. Morgan v. Seward, 2 M. and W. 644; M 
and I}. 56 ; 6 L.J, Ex. 163; 1 Jur. 527. J 

(б) A neoessary and an unavoidable disclosure of an invention to others, if 

made in the course of mere experiments, is not suoh a publication as 
will avoid the subsequent grant of a patent, though the same dis¬ 
closure, if made in the course of a profitable use of an invention pre¬ 
viously ascertained to be useful would be a publication; but an 
experiment performed in the presence of others, whioh not only turns 
out to be successful, but aotually benefioial in the particular instance, 
is not necessarily a publication, so as to constitute a gift of the inven¬ 
tion to the world. Newall and Elliot, In re, 4 G.B, (N.8.) 269; 27 
L.J. C.P. 837 ; 4 Jur. (N.8.) 562. K 

(c) B, applied for a patent for improvements in making capsules^ f^ome delay 
occurred in the offioe, and between the time of the application for and 
the issuing of the letters patent, B manufactured a quantity of the 
articles, in the making of whioh he had discovered improvements. 
They were made by his own workmen, and were not intended for sale 
before the patent was granted, not were they sold. Held, that this 
did not invalidate the patent. Betts v. Menem 28 L.J. Q.B. 861 ; 
6 Jur. (N.S) 1164, w . L 
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2 .—“ PubUciy used .... Publicly known (Concluded). 

(d) II the inventor of a machine lends it to another in order to have it* quali¬ 
ties tested, and that person uses it for Borne weeks in a publio work¬ 
room ; this is not giving the invention suoh publicity as to depAve the 
inventor of his right to obtain letters patent for it. Bentley v. Fleming, 

1 Car. & K. 667. See also, Hills v. London Gas light Co., 5 H. & N. 
812 ; 29 L.J. Ez. 409. V 

(2) Nature of public knowledge. 

' (a) .Prior knowledge to avoid a patent, must be knowledge equal to that required 

to be given by a patent; th&t is, quoh knowledge as will euable the 
publio to perceive the very discovery, and to carry the invention into 
practical use. Hills v. Evans, 4 Do. G.F. & J, 288; 31 L,J. Ob. 467 ; 

8 Jur. (N.S.) 626 ;.6 L.T. 90. N 

(b) A prior publication, to have that effeot, must be one from whioh a person 

with ordinary knowledge would be able practically to apply the dis¬ 
covery without further experiment. (Ibid). 0* 

(c) To avoid a patent on the ground of prior publication, it is not enough that 

• the invention has been published ; it must have been made publio to 

suoh an extent that a knowledge of it may be assumed among persons 
oonversant with the subject. Plimpton v. Spiller, 47 L.J. Ob. 211; 

• 6 Ch. D. 412 ; 37 L.T. 56; 26 W.R. 285. P 

(d) The prior publication must contain a description equivalent to a sufficient 

specification. (Ibid). Q 

(3) Knowledge of patentee. 

(a) Although a party may believe himself to be the first aod original inventor, 
yet he cannot shelter himself under wilful igooranoe, but will be 
fixed riot only with what he knew, but with that whioh he might have 
known had he made the inquiries whioh it was inoumbent upon him 
to make.* Honiball's Patetit, In re, 9 Moore P.C. 878. H 

(ft) If an invention beoomes (without, fraud) known to the publio, no subsequent 
• .-j> patent oan be granted for it. It is not neoessary that it should have 

been used by the publio, as well as known to the publio. Patterson 
v. Gaslight and Coke Co., 47 L.J. Oh. 402; 3 App. Oas. 289; 88 L.T. 
803 ; 26 W.R. 482—H.L. (E). 8 

True and first Inventor. ” 

N.B.—See oases O and P at p. 14, under S. 2. supra, 

First And original Inventor. 

A-means a person who oould olaim the merit of the first invention 

without reference to the user. Haniball's Patent, In re, 9 Moore P.O. 
878. T 


39. If a patent is lost or destroyed, or its non-production isaccount- 

Loss or destruo- e< * for to the satisfaction of the Controller, the 

tion of patent. Controller may at any time, on payment of the pres¬ 

cribed fee, seal a duplicate thereof. 

40. (I) The exhibition of an invention at an industrial or inter* 

v * 

national exhibition, certified as such by the Governor 
exhibition" 8 ** G enera l Council, or the publication of any descrip¬ 
tion of the invention during the period of the holding of 
the exhibition, or the use of the invention for the purpose of the exhibition 
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in the place where the exhibition is held, or the ubo of the invention 
during the period of the holding of the exhibition by any person Elsewhere, 
without the privity or consent of the inventor, shall not prejudice the 

right of the inventor to apply for and obtain a patent in respect of the 

invention or the validity of any patent granted on the application: 

Provided that— 

(a) the exhibitor, before exhibiting the invention, gives the Con¬ 
troller the prescribed notice of his intention to do so; and 

(b) the application for a patent is made before or within six months 
from the date of the opening of the exhibition. 

(2) The Governor General in Council may, by notification in the 

Gazette of India, apply this section to any exhibition mentioned in the 

notification in like manner as if it were an industrial or international 
exhibition certified as such by the Governor General in Council, and any 
suoh notification may provide that the exhibitor shall be relieved from the 
condition of giving notice to the Controller of his intention to exhibit, and 
shall be so relioved either absolutely or upon suoh terms and conditions 
as may be stated in the notification.' 

4t. The trustees of the Indian Museum may at any time reqyire a 

Models to be fur- a P atentee fco furnish them with model or sample' 
niahed to Indian of his invention on payment to the patentee of the 
Mo8eum. coat of the manufacture of the model or sample, the 

amount to be settled, in case of dispute, by the Governor General in 
Counoil. 

42. (1) A patent shall not prevent the use of an invention for the 
Foreign vessels in P ur P°s©s of the navigation of a foreign vessel witGin 

Indian Jihe jurisdiction of any Court in British India, or the 
use of an invention in a foreign vessel within that 
jurisdiction, provided it is not used therein for or in connection with the 
manufacture or preparation of anything intended fco be sold in or exported 
from British India. 

(2) This seotion shall not extend to vessels of any foreign State of 
which the laws do not confer corresponding rights with respect to the 
use of inventions in British vessels while iu the ports of that State, or 
in the waters within the jurisdiction of its Courts. 

PART II. 

Designs. J 

Begislration of Designs. 

43. (l) The Controller may, on the application of any person claim ing 
Application for to fcho P ro P ri efcor 2 of any new or original design* not 


British 

waters. 


registration 
signs 


of de- previously published 4 in British 
design under this Part. 


India, register the 
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(2) The application must be made in the prescribed form and mast 

be left at the Patent Office in the prescribed manner and must be accom¬ 
panied by the prescribed fee. t 

(3) The same design may be registered in more than one class, and, 
in case of doubt as to the olass in which a design ought to be registered, 
the Controller may decide the question. 

,(4) ^he Controller may, if he thinks fit, refuse to register any desigp 
presented to him for registration ; but any person aggrieved by any such 
refusal may appeal to the Governor General in Council. 

(5) An application whioh, owing to any default or neglect on the part 
of the applicant, has not been completed so as to enable registration to be 
effected within the prescribed time shall be deemed to be abandoned. 

(6) A design when registered shall be registered as of the date of fchtf 
application for registration. 

(Notes). 

Application tor registration of designs. ” 

(1) Classification of goods. 

(а) For the purposes of the registration of designs goods shall be classified in 

the manner specified in the fourth Schedule to the Indian Patents and 
Designs Rules, 1912. 

(б) If any doubt arises as to the olass to whioh any particular description of 

goods belongs, it shall be determined by the Controller. [Rule 86, 
Indian Patents and Designs Rules, 1912.] U 

(2» Application to register a design. 

(а) An application under S. 43 of the Aot for the registration of a design shall 

be made on Form 14, (See 2nd Schedule to the above Rules) and shall 
be aooompanied by four oopies of the design and shall be dated and 
signed by the applicant or his ageut. 

(б) The application shall state the olass in which the design is to be registered, 

and the artiole or artioles to which the design is to be applied. Where 
it ie desired to register the same design in moro than one class, a 
separate application shall be made in each class. 

(e) If so required by the Controller, the applicant shall state the purpose for 
whioh the article is used aad the material or predominating material 
of whioh the artiole is made, and shall give a brief statement of the 
novelty claimed for the design. [Rule 28 Ibid,] Y 

(3) Copies and specimens of designs. 

1. The four Oopies of the desigu whioh iu accordance with rule 28, supra must 
accompany the application shall be exactly similar drawings, photo 
graphs, tracings, or other representations of the design, or shall ho 
specimens of the design. 

3. Eaob representation shall show the complete design aod shall be on paper, 
or mounted on paper, of a size of 13 by 8 inches, and on one*eide o0f. 
Drawings or tracings shall be made in black ink. 

8. When tbe specimens are not in the opinion of the Controller, suitable for 
• record io the offioe, they shall be replaced by representations, 
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“ Application tor registration of designs (Concluded). 

4, If the Controller in any case so requires, he Bhall be supplied with one or 
more representations or specimens of the design in addition to those 
supplied with the application. 

6. Where words, letters, or numerals are not of the essence of Idle design, they- 
shall be removed from the representations or specimens. [Buie 29, 
Ibid.j W 

(4) Acceptance. 

Upon reoeipt of an application for registration, the Controller shall oonsider it,' 
and if he thinks there is no objection to the design being registered, he 
may aooept it. [Rule HO, Ibid,] X 

(5) Objections. 

If after consideration of the applioation any objections appear to the Controller, 
a statement of these objections Bhall be sent to the applicant or his 
agent in writing, and unless within one month the applicant or his 
agent applies for a hearing he shall be deemed to have withdrawn hifl 
applioation. [Rule 31, Ibid.] f 

(6> Decision of Controller. 

The decision of the Controller at such hearing as aforesaid shall te communi* 
oated to the applicant or>hiB agent in writing, and if he objects to 
such deoision, he may within one month, should he oonsider it neces¬ 
sary for the purpose of appeal, apply upon Form 15 [See Soh. II, Indian 
Patents and Designs Rules, 1912] requiring the Controller to state in 
writing the grounds of his deoision and the materials used by him in 
arriving at the same. [Rule 32, Ibid.] Z 

(7) Date for appeal. 

Upon reoeipt of-suoh form, the Controller shall send to the applicant or his- 
agent suoh statement as aforesaid in writing, and the date when such 
statement is sent shall be deemed to be the date of the Controller's 
deoision for the purpose of appeal, [Rule 83, Ibid.] A 

(8) Non-completion wtyhin six months. 

An applioation whioh, owing to any neglect or default of an applicant, has 
not been oompleted so as to enable registration to be effected. within 
six months of the date of application, shall be deemed to be abandoned. 
[Rule 34, Ibid.] B 

2:.— “ Proprietor.' 

(1) Proprietor-Definition. 

See S. 2, supra 

(2) Applioation by whom made. 

(а) The section of the Patents and Designs Act, which empowers a proprietor 

of a design to obtain an order for its registration, is this seotion. 
25 A. 498 (496). j> 

(б) From the words of this section it will bo seen that the only person who is 

entitled to have a design registered under the Act is the proprietor for 
the time being of the design. (Ibid.) B 

(c) In thiB esse, as the design had been previously published in India, vig., to 
the Paraee merchant, the plain tiffs were not the proprietors of the 
design, and the design was not a new and original design. (Ibid). F 
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New and original design .' ’ . 

(1) Hew and original dqelgn. 

(ct\ fot registration theta must be a—. 95 A, 403 <406). t 

(5) The portrait oi a well-known public character, copied from a photograph 
and applied as a design upon earthenware, is not a new and original ■ 
design within the meaning of the copyright of Designs Act, Adam \ 
v. Clementson, 19 Oh. D. 714; 97 W.R. 379. H 

(9) Perforated plotnre casting a shadow. 

The plaintiff olaimed to be the proprietor of a subsisting copyright in a certain 
. " book” with a pioture or design en\itled “ The Ohristogreph,” wbioh 

was duly registered. The so-called book was an envelope, with the 
title printed thereon, containing a.piece of .oard-board, perforated in 
such a way that the shadow oast by it on a wall, or other wise,’roughly 
imitated a well-known pioture. The envelope contained also some 
descriptive lines, whioh were not olaimed to be original. The plaintiff 
complained that the defendants were selling a similarly perforated card, 
accompanied by tbe same lines, and enclosed in an envelope bearing 
as a title “ The Bibliosoope, or Shadowgraph,” whereby the sale of the 
plaintiff's article bad been diminished. The defendants denied the 
alleged copyright, and also that the plaintiff was the first inventor of 
the design: Held, that the design was not original, and was not 
capable of being protected by the statute; that the title only was 
registered, and was the plaintiff's property. As, however, that had not 
been adopted by the defendants, the plaintiff’s case wholly failed. 
Oable v. Marks, 59 L.J. Oh. 107; 47 D.T. 439; 81 W.R. 991. I 

(3) Combinations. 

(a) A new combination of old patterns may be a new and an original design, 
so as to be susoeptible of registration under 5 & 6 Viet,, c, 100. flor- 
nsott v. Baylor, 4 H. & N, 815 ; 99 L. J. Bx. 3; 5 Jur. (N.8.) 1919. I 
(5) There is little or no analogy between a patent and a design. (Ibid), R 

(c) A registered a design for ornamenting woven fabrios. The design was 

applied to a fabrio woven in cells, oallod “ The Honeycomb Pattern,*' 
and it consisted erf a combination of the large and small honeyoomb, 
so as to form a large honeyoomb stripe on a small honeyoomb ground. 
The large honeyoomb was not new, but they had never been used in 
combination before A registered his design. Other fabrios had been 
woven with a similar combination of a large and small pattern. 
Held, that the design was a new and an original design (Ibid). L 

(d) An artiole of manufacture to whioh a new design is applied (whether suob’ 

design is single or the result of a new combination of old and known 
designs) is not itself a design within the meaning of the statute, and 
cannot be protected by registration. (Ibid.) See Holdworlh v. 
’OreaM, post, ool. 631. H ’ 

(q) \ combination of known things may produoe a new and. original design. 
Beg v. Fitmin, 3 H, & N. 804n; 15 J.P. 570. R 

(4) How made. 

' Four old designs were respectively applied to three ribbons, and to a button; 

and the three ribbone were then united by the button, ao as to fo nf£%: 
badge. The badge was registered, held, that this union did not. 
amount to a new design within tbe statute. Mulloney v. Sfewyta, 

. . 10L.T. 190. V $4 
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(5) Brick*. 

A nowlJ-inTentod brick, ibe utility of wbioh consisted it its beiog^aq * 


'* ^<'S\ ■'/'£&'" 


that when several brioks were (aid together t» bui idiog, a sert# pi 
pertures were left in the wall, by wbioh the air was admitted to 
circulate, and a saving in the number of briekd required was effected, 
is a design capable of being registered. Bogert v. Driver, 16 Q.B. 108; 

; 20L.J. Q.B. 31. > \ 4 B 

, (0) Marks. 

Where a plaintiff who had,filed a' bill to restrain the sale of certain articles of 
improved furnitnre, was shown to have sold similar artiolea 'without . 
having the word ** registered” and the date of registration notified Ott 
such articles, his bill was dismissed with costs. (Ibid.) Q 

(7) Mode of description—Combination. 

The same nicety is not required in registering patterns or designs as in desorib- 

* ing inventions sought to be protected under the patent laws. Bolds • 
worth v. WCrea, 36 L.J. Q.B. 397; L.R.S HL. 880; 16 W.R. 236. R 

(8) Registration with particular thing. 

8emble, that where a man chooses to register his design with a particular thing, 
he cannot afterwards be heard to say that he olaims the design as dis¬ 
tinguished from the thing., Barron v. Lomas, 28 W.R. 973. 8 

4.—“ Not previously published. ” 

(1) Design-Nature—Publication. 

, (a) The design must be a new and original design. 36 A. 498 (496). 1 

! (6) It must not have been previously published in British India. (Ibid). 0 

. (3) fending design to person not in confidential relation to proprietor. 

If a design is oommunioated to a person who is not in any confidential relation 
■ , to the author or proprietor o'f the design, it would seem that suob com¬ 

munication would constitute a publication and form a bar of the 
‘ subsequent registration of the design. (Ifttd). "y 

if. Where a design has been registered^ in one or more classes of 

. .. . goods, the application of the proprietor of the design 

designs in new to register it in some one or more other classes shall 

olMM9 ‘ not be refused, nor shall the registration thereof be 

invalidated— 

. .(<*) on the ground of the design not being a new and original design, 

. t by reason only that it was so previously registered; or 

lb) on the ground of the design having been previously published 

, in British India, by reason only that it has been applied to 

goods of any olass in which it was so previously registered. ' ■?, 

, Certificate of »- 48- U) The Controller shsJU grant a oertiWteof 

gistrattoo, registration to the proprietor of the desiga when 

• ~ J - registered. * • 

• <9). Till Controller may, in oase of loss of the original certificate, or 
in imypther oase in which he dooms it expedient, furnish one or mote 
certificate, 



'jMIt W^rntporatod with and form part of the register of designs under 

kmig a©*. • 

'll) ‘SBfio register of designs shall be pnma facte evidsnoe of any 
matters by ibis Act directed or authorised to be entered therein,. 


Copyright m Registered Designs, 

*17. (X) When a design is registered, the registered proprietor of IJp 
Copyright on |0 gk- design shall, subject to the provisions of this Aqt, 
.tration. copyright in the design during five years from the fifty 1 

of registration 

(9) It within the prescribed time before the expiration df the said S$e 
years application for the extension of the period of copyright is made to 
the Controller in the prescribed manner, the Controller shall, on payment 
of tfU prescribed fee,* extend the period of copyright 1 for a second period 
of five years from the expiration of the original period of five years. 

{$) Xf within the prescribed time before the expiration of such second 
period of five years application for the extension of the period of copy* 
yigfit is made to the Controller m the prescribed manner, the Controller 
may, subject to any rnlss under this Act, on payment of the prescribed fee, 
attend the period of copyright 1 for a third period of five years from the 
expiration of the seoond period of five years 

(Koto). 


Bxtead the period of copyright.” 


itotosfto of period of copyright la registered design. 

Application# under 8. pi t sab*8s (3) and (3), of the Act for the extension of the 
period of copyright in registered designs may be made at any time got 
mom then six months and notdess tbae one month before tbs nmepf 
the expiry of the copyright. The application shall be made on Ifatty 
VS. [Seoond Schedule to the Indian Patents and Designs BoBt, 
1013.) [Rale 86, The Indian Patents and Designs Bale*, g| 
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of the design; and. if he fails to do so, the (jontrOller may 
erase his name from the register, and thereupon the copyright 
• in the design shall cease; and 


(i) cause each such article to be marked with the prescribed mark * 
or with the prescribed words or figures, denoting that the 
design is registered; and, if he fails to do so, the proprietor 
shall not be entitled to recover any penalty or damages in. 
respect of any infringement of bis copyright in the design 
unless he shows that he took all proper steps to ensute the 
marking of the article, or unless he shows that the infringe¬ 
ment took place after the person guilty thereof knew or had 
received notice of the existence of the coypright in the design. 

(2) Where a representation is made to the Governor General in Counoil 
by or on behalf of any trade or industry that in the interests of the trade 
or industry it is expedient to dispense with or modify as regards any class * 
or description of articles any of the requirements of this section as to 
marking, the Governor General in Council may, if he thinks fit, by rule 
under this Act, dispense with or modify such requirements as regards- any 
such olass or description of articles to such extent and subjeet'to suoh 

conditions as he thinks fit. e 

(Note). 


/.—“Cause each such article....mark." 


Marking of articles before delivery on sale. 

Before delivery on sale of any urtiolon to which a registered design has been 
applied the proprietor of suoh design shall oause each suoh article to 
bo marked with the word REGISTERED or with the abbreviation 
REGD- or with the abbreviation RD as he may choose, and alko 
(except in ^the oase of articles to whioh have been applied designs 
registered in classes 9, 13,14 and 15) With the number appearing on 
the certificate of registration. (Rule, 36, The Indian Patents and 
Designs Rules, 1912.] X 

49. The disclosure of a design by febe proprietor to any other person, 
Effeot of disclo- * n 8U °b oiroumstances as would make it contrary to 
sun on oopyright. good faith for that other person to use or publish the . 
design, and the disclosure of a-design in breach of good faith by any 
person other than the ploprietfir of the design, and the acceptance of a 
first and confidential order for goods bearing a new or original textile 
design intended for registration, shall not be deemed to be a publication 
of the Resign sufficient to invalidate the. oopyright thereof if registration 
thereof is obtained subsequently to the disclosure or aooeptanoe. 


^ SO. (1) During the existence of oopyright in a design, or Such shorter 
■ period not being less than two years from the registra* 

gi8tored°deoign8 *. tion of the design as may be prescribed, the design 
shall not be open to inspection except by the proprie¬ 
tor or a person authorised in writing by him, ora person authorised by 
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the Controller or by the Court, and furnishing suoh information as may 
enable the Controller to identify the design, and shall not be open to the 
inspection of any person except in the presence of the Controller,*or of an 
officer acting under him, and on payment of the prescribed fee; and the 
person making the inspection shall not be entitled to take any oopy of the 
design, or of any part thereof: 


, Prgvided that, where registration of a design is refused on the ground 
of identity with a design already registered, the applicant for registration 
shall be entitled to inspect the design so registered. 

(2) After the expiration of the copyright in a design, or suoh shorter 
period as aforesaid, the design shall be open to inspection, and copies 
thereof may bo taken by any person on payment of the prescribed feo. 

(3) Different periods may be prescribed under this section for diffftf* 
ent classes of goods. 


/*' Inspection of Registered designs. ’' 

Impectioif of designs. 

Registered designs shall not, except as provided by this Section, be open to ins* 
* peotion until five } ears after the date of application for registration. 

• [Rule 37, The Indian Patents and Designs Rules, 1912.] Y 

51. On the request of any person furnishing suoh information as may 

enable the Controller to identify the design, and on 
existenoe at o° n copy°* payment of the prescribed foe, the Controller shall 
right *. inform si|ph person whether the registration still exists 

in respect of the design, and, if so, in respect of what olasses of goods, 
and shall state the date of registration, and the name and address of the 
registered proprietor. 

(Mote). 

“ Information as to.. ..copyright/' 

Request for Information. 

A request for information under this seotion may bo made on Form IS. (See 
8oh. II, The Indian Patents and Designs Rules, 1912.) If the number 
of the registered desigu is not known, two o >pies of the design, ia 
respeat of which inquiry is made, shall aooompany the application. 
[Rule 38 of Tha Iodian Patent^and Deigns Rules, 1912.] Z 

Industrial and International Exhibitions. 

52. (1) The exhibition at an industrial or international exhibition 
Froviflioifb as to oertified as suoh by the Governor General in Counoil, 

exhibitions. " or the exhibition elsewhere during the period of the 
holding of*the exhibition; without the privity or consent of the proprietor, 
of a design, or of any , article to whioh a design is applied, or the pablioa$bri, 
during the holding of any suoh exhibition, of a description of a design, 
shall not prevent the design from being registered, or invalidate the regi*? 
tration thereof: 
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(4) the exhibitor, before exhibiting the design or article, "ok y* 

* lag & description of the design, gives the Controller the ’ v 

oribed notice of his intention to do so: and 

(6) the application for registration is made before Or within sir - 
months from the date of the opening of the exhibition. 


(2) The Governor General in Counoil may, by notification in thef 
Gazette of India, apply this section to any exhibition mentioned in the 
notification in like manner as if it were an industrial or international 
exhibition certified as such by the Governor General in Council, and any* 
such notification may provide that the exhibitor shall be relieved from the 
condition of giving notice to the Controller of his intention to exhibit, and 
shall be so relieved either absolutely or upon such terms and conditions as 
may be stated in the notification. 


Legal Prooeedmgs , r 


piraay of register- ®®. (1) During the existence of copyright in any 
ed design l. design it shall not be lawful for Any person —. 

(a) for the purpose of sale to apply or oause to be applied to any 
article in any olass of goods in which the design is registered, 
the design or any fraudulent or obvious imitation 3 thereof, 
except with the lioense or written consent of the registered 
proprietor, dr to do anything wit^j a viewto enable the design 
to be so applied; or, 

(b) knowing that the design or any fraudulent or obvious imitation 

thereof ha* been applied to any article without the consent of 
the registered proprietor, to publish or expose or cause to be 

published or exposed for sale that article. 

(2) If any person aots in contravention of this section, be shall ha 
liable for every contravention^ 


> (®) to pay to the registered' proprietor of the design a sum not 

exceeding five hundred rupees recoverable as a oontract debt, or 
(6) if the proprietor eleots to bring a suit for the recovery ot 
damages for any such contravention, and for an injunction 9 
agatafit the repetition thereof, to pay such damages as mayibe . 
awarded and to be restrained by injunction aepordingty 1 : 

• Provided that’ the total sum recoverable in respect of any one design 
nnder hlftuse (a) shall not exceed one thousand rupees „ J.yjKXf/ 

v (a) When the Court makes a decree in a suit under stth-MotioO' (a),' 
it shall send a copy of the deoree to the Controller, who sha^ oause; an \ 
entrytbereofto beraadein iheregraterof deai^o^. v ," 




’V, 
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(Notyw}. 

i.^'Pkwp ot rtgbfnd design.” 

f Ity #MtfK^-|0frlBg«BH«Bt. , 

jj A registered as a design a pattern oonsittnig ot a combination of distinct 

designs. B slightly altered the combination, hot not so as to affect 
the general appearance of the pattern.— Held, that th|S was an in* 
friogrment of the oopyright in the pattern. M'Crea v. Botdsworth, 
L R. 8 Cb. 418 j 518 L T 444 ; 19 W R 36 & 

|*(9l /A/tf.—Mo infringsmeat 

1 (a) In a suit to prevent the infringement of ‘the p>aui tiffs’ right to a registered 

c ourtain design,the plaintiffs alleged that.-after/'euffering great trouble 

and expense” they invented a particular design of ourtain and got it 
registered, and that the defendants dishonestly imitated that design. 
The defendants alleged that the design was only an imitation of an old 
pattern known ae the ‘'Italian design” and dented that the plaintiffs 
were entitled to have that design registered, or to sue for an infringe-** 
ment of it. The evidenoe of one of the plaintiffs showed that tbs 
design was received by them from London in the year 1898, from 
Whom was not stated, but it was tn no sense invented by the plaintiffs 
or either of thexxr It was in evidenoe that in the year 1897, a ParBee 
merchant of Bombay reoeived a design similar to the one In question 
from his firm In London, with instructions to have our tains made 
aooording to that design, and sent to London for sale, He gave instruo* 
tions to defendants at the end of the year 1899 to print curtains from 
the design after making certain alterations. The defendants never 
saw the design whioh was sent to the plaiutifis, bat only oopied from 
the design sent to the Parses merchant, Held that there had been no 
infringement. 25 A 493 » 28 A.W N. 96. B 

(b) When a sample of a pattern has been registered the design will not be in 
fringed by an article produoed upon the same principle. If different In 
. style. Thapi v. Syddall, 26 L T 16; 20 W.R 291. 0 

‘ (8) Publication no Waiver. 

An inventor of’new designs, publishing and telling them in a book, registered 
under 6 A 6 Viot. o 100 and corn atm i g a notion that persons wishing 
to manufacture them tor the purp >ho of sale must have the inventor's 
permission, does not amount to a lioensa to sell artioles to which the 
designs have been applied Pranchardure v Elvery, 4 Ex 380,18 L 
J. Ex. 381. ' 0 

-74J Pleading. 

A plea that the plaintiff Whs not before or at the time of registration, the tnveu* 
tor or proprietor of the design mentioned in the declaration to have 
been registered under 6 & 7 Viot. o. 66, does not put in issue the 
question whether the design wae the eubjcot of a certificate of regis¬ 
tration under that Act. MUlengm v PusJcen, 10 B 799; 14 L J,, C. 
i P. 264,9 Jur. 714. jg 

fty Befnhdaate’ fight tn trial at Law—Effect of delay 

(n; fn at suit to restrain an alleged infringement of a oopy right in a design 
registered under 6 <£ 6 Viet. o. <00, «he defendant does not lose 
bis right to requite the plain tiff to establish bis title in an action it 
law, although he defays doing to until the bearing of the cause, and 
has previously, moved to*dissolve upon a ground which oatinof he 
maintained, tihtrtf v, Voatee, l Ruse. St U, 169, r ff' 
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** Piracy of registered design"—(Concluded). 

(6) But the defendant ordered to pay the costs of motion to dissolve, that 
motion being useless, whatever might be the result of the oause. Norton 
v. Nicholas, 4 Kay & J. 475 ; 6 W.R. 764. 0 

2.—“ Fraudulent orobvloua Imitation 
Fraudulent Imitation—What is. 

(a) The plaintiffs registered and sold a design in braid, applied to a boy’s jacket. 
The defendant sold jackets with a design in braid applied to them, 
whiob jackets were substantially of the same shape as plaintiffs'. The * 
designor of the defendants' ornamental jaokets bad previously, seen 
the plaintiffs’ artiole -. — Held, that the defendants had made a “ frau¬ 
dulent imitation ” of the plaintiffs’ design within the meaning of this 
section. Barron v. Lomas, 28 W.R. 973. H 

(5) A fair imitation of a design is not prohibited by this section but under the 
words “ any such design, or any fraudulent imitation thereof,” there 
may be a case whore, although there arc slight variations, the “design” 
itself has been applied. "Fraudulent imitation” is equivalent to 
conscious imitation—where, that is, where a man having the design 
before him, knowingly imitates, and that imitation is not sufficiently 
original to be protected as a fair imitatiou. (Ibid). t I 

3. —" Injunction ." 

Sale and Manufacture. 

Uuder 5 & 6 Viot. o. 100, tho designor protected by the Aot is entitled to an 
injunction, restraining not merely the Bale but the manufacture of any 
artiole to whioh the desigu is applied during the period of the protec¬ 
tion. M’Crae v. Holdsworth, 2 De. G, & 8. 496 ; 12 Jur. 820. J 

84. The provisions of this Act with regard # to certificates of the 

. ,, ,. . validity of a patent, and to the remedy in case of 

Application of 

oertain provisions of groundless threats of legal proceedings by a patentee 
the Act as to patents shall apply in the case of registered designs in like 

wO uGSlgDSe f 

manner as they apply in the case of patents, with the 
substitution of referenoes to the copyright in a design for references to a 
patent, and of referenoes to the proprietor of a design for references to the 
patentee and of referenoes bo the design for referenoes to the invention. 

. (Note). 

N.B.—See Ss. 32 aod 36, supra, and the not^s thereunder, * 

•PART III. 

General. 


Patent Office and Proceedings thereat. 

• v 

86. (1) The.Governor General in Council may provide, for the purv 
poses of this Act, an office which shall be called, and 
is in this Aot referred to as, the Patent Office. 


Patent Offioe. 


(2) The Patent Office shall be under the immediate control of the 
Controller of Patents and Designs, who shall, aot under the superinten¬ 
dence and direction of the Governor General in Council. * 
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(3) There shall be a seal for (be Patent Office. 

(4) Any act or thing directed to be done by or to the Controller may 
be done by' or to any officer authorized by the Governor General in 
Council. 


88. The Governor General in Council may appoint the Controller, 
and so many officers and olerks, with suoh designa¬ 
tions and duties as be thinks fit. 


Officers and clerks. 


Fees. 


87. (1) There shall be paid in respect of the grant of patents and the 
registration of designs, and applications therefor, and 

Fe©S 1 

in respect of other matters with relation to patents 
and designs under this Act, suoh fees as may be prescribed by the Gover-» 
nor General in Council, so however that the fees prescribed in respect of 
the instruments and matters mentioned in the schedule shall not exceed 
those there specified. 

(2) A proceeding in respect of which a foe is payable under this Aot 
or the rules made thereunder shall bo of no effect unless the fee has been 
paid. 

• (Note). 

I.—" Pees-" 

SeC the Schedule infra . See also the first schedule to the Indian Patents and 
Designs Rules, 1912. • K 


Provisions as to Registers and other Documents in the Patent Office. 


Notice of trust not 
to be entered in re¬ 
gisters. 


88. There shall not be entered in any register 
kept under this Act, or be receivable by the Controller, 
any notice of any trust, expressed, implied or cons¬ 
tructive. 


89. Every register kept under this Act shall at all convenient times 
Inspection af, and be open to the inspection of the public, subjeot to the 
extracts from, regis- provisions of this Act; and certified copies, sealed with 
the seal of the Patent Office, of any entry in any such 
register shall be given to any person requiring the same on payment of 
the prescribed fee. 

60. Beports of or to the Controller made under this 
pofta V of e ^ontroller. Act shall uot in any case be published or be open to 
# • public inspection. 


6i. (1) Where an application for a patent has been abandoned or 

« become void, the specifications and drawings (if any), 

publication of accompanying or left m connection with such appli- 

specification, draw- ca t| on s h a ll not, save as otherwise expressly provided 

lDftat etc., where ap- , # 1# 

plication abandon- by this Act, at any time be open to public inspection 

pd, eto. „ or be published by the Controller. 
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(2) Where an application for a design hap been abandoned o? refused, 
the application and any drawings, photographs, tracings, representations 
or spooimepB left in oonneotion with the* application shall not at any tin# 
be open to publio inspection or be published by the Controller. 



Power for Con¬ 
troller to correot 
clerical errors. 


• 62. The Controller may, on request in writing' 

aooompanied by the prescribed fee,— 


(a) correct any clerical error in or in oonneotion with an applica¬ 
tion for a patent or in any patent or any specification; 

(b) cancel the registration of a design either wholly or in respect of 

any particular goods in oonneotion with whioh the design is 
registered ; 

(o) oorreot any olerical error in the representation of a design or in 
the name or address of the proprietor of any patent or design, 
or in any other matter whioh is entered upon the register of 
patents or the register of designs. 

63. (1) Where a person claims to be entitled by assignment, trans¬ 
mission or other operation of law to a patent, or to 

mMt8and°tr»imniB" 00 Py r ^6ht in’ a registered design, the Controller 

eions in registers* shall, on request 1 and on proof of title to his satisfac¬ 
tion, register his interest in suoh patent or design. 

(2) Where any person claims to be entitled as mortgagee, licensee or 

otherwise to any interest m a patent or registered design, the Controller 
shall, on request and on proof of title to his satisf&otion, oause notice of 
the inteiest to be entered in the prescribed manner in the register of 
patents or designs, as the ease may be. ' * 

(3) The person registered as the proprietor of a patent or design shall, 
subject to the provisions of this Act and to any rights appearing from the 
register to be vested in any other person, have power absolutely to assign, 
grant licenses as to, or otherwise deal with, the patent or design Mid to 
give effectual receipts for any consideration for any such assignment, 
license or dealing: 

Provided that any equities in respect of the patent of design may he 
enforced in like manner as in respect of any other moveable property. 


(Note). , 

/.—“On request." 

Bequests under S 68 of the let 

—«— to enter a alaim to any interest in a patent or registered design phall be made ©U 
Norm 31, (Boh. IT, the Indian Patents and Design Rules £913) (Mta* 
panted by the document under which the claim is made, end an t&tffljte 
ed copy thereof. If, however, the document Is a mattes ef Te c fod, 
an official or certified copy thereof may be pjroduoed nateft the Ate' 
trailer otherwise directs. (Bale 39, The Indian patents end 

. • . Bates, 1919), •' ' 
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W, (1) A High Oourfc may, on the application in the prescribed manner 
Eectifl f of any person aggrieved by the non* insertion in or 

register by (Smrt 1 . 0 omission from the register of patents or designs pf any 

entry, or by any entry made in either suoh register 
without sufficient oanse, or by any entry wrongly remaining on either 
such register, or by an error or defect in any entry in either suoh register, 
make such order for making, expunging or varying suoh entry as it may 
think fit. * 

• 

(2) The Court may in any proceeding under this section deoide any 
question that it may be necessary or expedient to deoide in connection 
with the rectification of a register. 

(3) The prescribed notioe of any application under this section shall be 
given to the Controller, who shall have the right to appear and be heard 
thereon. 

• (4) Any order of the Court rectifying a register shall direot that notice 

of the rectification be served on the Controller in the proscribed manner, 
who shall qpon the receipt of such notioe rectify the register accordingly. 

(5) A High Court to which an application lias been made under this 
section may stay proceedings on or dismiss the application if in its opinion 
the application would be disposed of more justly or conveniently by another 
High Court. 

(Note). 

“ Rectification ... .Court. ” 

Rectification of the Register. 

Ton clear days’ notice of every application to the Court under S. 64 of the Aot 
for rectification of the register shall be given to tho Controller. [Rule 
* 40, the Indian Patent's and Designs Rules, 1912.] • M 

Potvers and Duties of Controller. 


69. Subject to any rules in this behalf, the Controller ip any pro- 
Powera of Con- c00 dings before him under this Act shall have the 
troller in proceed- powers of a Civil Court for the purpose of receiving 
Jnge under Act. evidence and administering oaths and enforcing the 
'attendance of witnesses and compelling the production of documents and 
awarding costs. 


, Publication of 66- The Controller shall issue periodically a pub- 

patented inven- lieation of patented inventions containing suoh inform¬ 
ation as the Governor General in Council may direot. 


67. Where any discretionary power 1 is by or under this Aot given 
Exeroise of discre- to the Controller, he shall not exercise that power 
tionary power by adversely to the applicant for a patent, or for amend* 
0 ment of an application or of a specification, or for 


registration of a design, without (if so required within the prescribed time 
by the applicant) giving the applicant an opportunity of being heard, 


45— 



j$n> niriami 

' ‘ • 

■ \ •■• (Not4r> 

1.—*'Discretionary power. ” 

■ • • 

Exercise of discretionary power of Controller. 

Before exercising any discretionary power given to the Controller by the Act or 
the Patents and Designs Bales, 1912, Adversely to the applicant for a 
patent, or for admendment of an applioation or specification, the Con¬ 
troller shall (under 8. 67 of the Aot) give notice to the applfcabt Of 
his agent and shall, if so required withiu one month of the date of 
snoh notice, appdint a date fora hearing In the matter and Shall give 
ten days* notice theroof. [Buie 43, The Indian Patents and Designs 
Buies, 1913.] . H 


ss -fatatrail 



Power of Con¬ 
troller to take direc¬ 
tions of Governor 
General in Counoil. 


* 68. The Controller may, in any oase of dotibt or 
difficulty arising in the administration of any of the 
provisions of this Act, apply to the Governor General 
in Counoil for directions in the matter, 


69. The Controller may refuse to grant a patent 
for an invention, or to register a design, o t which the 
use would in his opinion, be contrary to law or 
morality. * 

70. (1) Where an appeal is declared by this Aot to lie from the Con* 
Appeals to the t r °H er to the Governor General in Council, the appeal 
Governor General in shall be made within two months 2 of the date of 
Cmmhh the order passed by the Contfoiler, and shall be in 

writing, and aooompanied by the prescribed fee. 

o 

(2) In calculating the said period of two months the time (if any) 
occupied in granting a copy of the order appealed against shall be exoluded. 

(3) The Governor General in Council may, if he thinks fit, obtain the 
assistance of an expert in deciding suoh appeals, and the decision of the 
Governor General in Council shall be final. 


Refuasl to grant 
patent, eto., in 
certain oases. 


(Note*). 

#.—** Appeals to the Governor General In Council . 


Appeals. 


(1) An appeal to the Governor General in Council from the decision of theOduA 

trailer shall be made on Form 24 and shall be left atftfae Office in 
duplloate and shall show fully the reasons for appealing andiha 

’grounds on which objection is taken to thedeoiaion. O . 

* V* ;■* i 

(2) .The Controller shall forward one copy to the Governor General In OohhoU 

‘ through the Secretary in the Department of Oonxnieroa andTladoetry, i 

who Bhall notify the appellant of its .receipt, [Bale 41, The H 

Patsots and Mgia Boles, -19X8, <■' *\ «• * y * .yjfe 


. Vvr*\ 


.i • 
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Two month*.” 

xnuror appeal rsdoosd. 

.' Id onjer that an inventor may not be unduly kept in eoapenw in case o l opposi¬ 
tion the time for appeal was reduced from $ to 3 month*, flee the 
Report of the Select Committee). *,, Q 

v * ’ 1,1 • 

' W. A certificate purporting to be under the hand of the Controller as 
to any entry, matter or thing wbioh he is authorized 
teoller to^be °evi" by M*h Act, or any rules made thereunder, to make 
or do, shall be prinia facie evidence of the entry having 
been made, and of the contents thereof, and of the 
matter or thing having been done or left undone. 

72. Copies of all specifications, drawings and amendments left at the 


Transmission o 
certified printec 
copies of specifics 


is-_... 


Applications an 

nrttln/VI k«> ninnt 


Patent Office after the commencement of this Act, 
printed for and sealed with the seal of the Patent Office, 
shall be transmitted as soon as may be, after tjjpy 
have been accepted or allowed at the Patent Office, to 
the Governor of Port St. George in Council, the Governor of Bombay in 
Counoil, the Lieutenant* Governor of Burma and to suoh other authorities 
as the Governor General in Council may appoint in this behalf, and shall 
be open to the inspection of any person at all reasonable times at plaoes 
to be appointed by those authorities. 

73. Auy application, notice or other document 
authorized or required to be left, made or given at the 
Patent Office or to the Controller, or to any other 
person under this Aot, may be sent by post, 

\ • 

74. (1) If any person is, by reason of infancy, lunacy or $ther dis- 
. ability, incapable of making any statement or doing 
firnt, lunatic, Vte! anything required or permitted by or under this Aot, 
the lawful guardian, committee or manager (if any) of 
the person subject to the disability, or, if there be none, any person appoint¬ 
ed fay any Cpurt possessing jurisdiction in respect of bis property, may 
rtnake suoh statement or a statement as nearly corresponding thereto as 
oiroumstanoes permit, *and do such thing in the name and on behalf of 
the person subject to the disability. 

(2) An appointment may be made by the Court for the purposes di 
this section upon the petition of any person acting on behalf of the person 
subject to the disability or of any other person interested in the making of 
the statement or the doing of the thing. 


ftoteetiy tiou and 
verification o! cec- 
/tstn document.!, 


'Agency. 

78, The following documents, namely,-*^ 


(1) applications (or a* patent, 
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(2) notices of opposition, M 

(3) applications for extension of term of a patent, 

(4) applications for the restoration of lapsed patents, 

(5) applications for leave to amend, 

(6) applications for compulsory license or revocation, and 

(7) notices of surrenders of patent, 

shall be signed and verified, in the manner prescribed *, by the perqpn 
making such applications or giving such notices : 

Provided that,"if such person is absent from British India, they may 

be signed and vorified on his behalf by an agent resident in British India 
authorized by him in writing in that behalf. 

(Note). 

« /.—“ Signed and verified in the manner prescribed ." 


Signature and verification of documents specified in S. 79 of the Act. 

Tho documents speoificd in S. 75 of tho Aot shall be dated and signed at tbo 
foot, and shall contain a statement that the facts and matters stated 
therein are true to the best of the knowledge, information and belief 
of the person signing them. [Rule 8, The Indian Patents and Designs 
Rules, 1912.] R 


76. (l) All other applications and communications to tho Controller 
t under this Act may bo signed by, and all attendances 

Agoncv . upon tho Controller may be made by or through a legal 

practitioner a or by or through an agent authorized to the satisfaction of 
tho Controller. 

m 

(2) The Controller may, if he seos fit, require— 


(а) any suefi agent to be resident in British India ; 

(б) any persou not rosiding in British India to employ an agent 

residing in British India ; 

(c) the personal signature or presonce of any applicant, opponent 
or other person. 

(Notes). 


/.—“ Agency.” 


Agency. 

(1) For all matters falling uuder the provisions of S. 76 of the Aot, any person , 
may, unless otherwise directed by the Controller, authorise, under his 
personal signature, any other person to aot as his Agent and'to receive 
all notices, requisitions and communications. The authority may be 
given on Form 26 [Soh. II, Patents and Designs Rules, 1912}. 8 


(2) If be does not desire to authorise any other person to aot as his Agent, but 
wishes notices, requisitions and ooxnmunioations to be sent to a parti, 
oular address, he may notify the same, to the Controller on Form 27. 
[Sch. II, Hid. Rule9, The Indian Patents and Designs Hales, 1912.] T 



Ss. 7(5 to 78j Aot II of 1911 (INDIAN PATENTS AND DESIGNS Ad), 101 

<#. 2.—“ Legal Practitioner. * ’ 

Addition of ibt words “ legal practitioner"—Effect. 

The'addition of the words * legal practitioners' in 8. 76 enables barristers and 
pleaders to appear before the Comptroller. [8ee the Bepott of the 
Select Committee.] m Q 

Power for Cover- 77. (l) The Governor General in Gouneil may 

Council °T make ma k© such rules as he thinks expedient, subject to 
roles i. * the provisions of this Act— 

(а) for regulating the praotice of registration under this Aot; 

(б) for classifying goods for the purposes of designs ; 

(c) for making or requiring duplicates of specifications, drawings 

and other documents ; 

(d) for securing ahd regulating the publishing and selling of oopios* 

. at such prices and in such manner as the Governor Genera^in 

Council thinks tit, of specifications, drawings and other docu¬ 
ments ; 

(c) lor securing and regulating the making, printing, publishing, and 
selling, of indoxes to, and abridgments of, specifications and 
• other documents in the Patent Ollioo; and providing for the 
• inspection of indexes and abridgments and other documents ; 
if) generally for regulating the business of the Patent Office, the 
conduct of proceedings before the Controller, and all things by 
this Aot placed undor the direction or control of tho Controller 
or of the Governor Goneral in Council; and 
• ({/) generally for the purpose of carrying into eilect the provisions 

of this Act. 

(2) The power*to make rules under this section shall be subject to 
the condition of the rules being made after previous publication. 

(3) All rules made under this section shall be published in the Gazette 
of India, and on such publication shall have effect as if enacted in this Act. 

(Mote). 

* /.—“ Power .... rules.” 

The Indian Patents and Designs Rules, 1912. 

For-see Appendix, infra. y 

# ' Offences. 

78. If any person uses on his place of business, or on any document 
issued by him, or otherwise, the words “ Patent 
Jugful, Office,” or any other words suggesting that his place 

Offioe.” of business is officially connected with, or is, the Patent 

Office, he shall be punishable with fine which may 
extend to trwo hundered rupees, and, in the case of a continuing offence, 
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with further fine of twenty rupees, for eaob day on whioh the offence is 
continued after conviotion therefor, . 

* Savings and Repeal 

19. Nothing in this Act shall take away, abridge or prejudicially 
Saving for prero- affect the prerogative of the Crown in relation to the 
gativo. ' granting of any letters patent or to the withholding, 

of a grant thereof. . ' 1 

80. 'The Inventions and Designs Act, 1888, is 
Bepeal ‘ hereby repealed: 

Provided that this repeal shall not affect any application under the 
said Act pending at the commencement of this Act, and all proceedings on 
dhch application shall be continued as if this Aotr bad not been passed. 

• 81. (1) At any time within two years from the commencement of this 
Act, any person possessing an exclusive privilege 

patont8 tit for 0n right8 un( * er I Dven ^°ns and'Designs Act, 1888, may, by 
under repeated Aot. request in writing left at the Patent Office and on 

payment of the prescribed fee, seek leave to convert 
bis exclusive privilege under the said Act into a patent 1 under this i£et. 

(2) Notice of any application under this soction shall be sent to 
all persons appearing from Ahe address book kept under the said Act to 
have any shares or-interests in the exclusive privilege. 

(3) Save as aforesaid, the procedure prescribed by section 17 in the 
caw of applications under that section shall, so far as may be, apply to 
every application under this section. 

(4) Every patent granted under this section sbaif be dated as of the 
date of the exolusivo privilege for which it is substituted. 

(Notes). 

l.- n Convert bis exclusive privilege.... patent. ” 

Converiion of a exclusive privilege Into a patent. 

(1) A request under 8. 81 of the Aot for the conversion of m exclusive privilege 
into a patent shall be made on Form 26, [Boh. II of the Indian Patent 
and Designs Buies, 1912.] and shall be aooompanied by the order 
under whioh the exolusive privilege was acquired. v <■ V 

(9) The Controller shall advertise the request in the Gazette of India, i X 

(3) Notice of opposition to the conversion may he given on Form B within three 
months of the date of tho first advertisement, and the prooedure (or 
the disposal of such opposition shall be regulated by the provi&ntf lof 
KuWli, I6and lfioithe Indian Patents.Mid Design* Rnlee, 1912. 
- (Buie 42,-The Indian Patents and Designs Rules, 19124. * i • £ 
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THE SCHEDULE. 

(See Section 57.) * 

Fees. 

R8. 

* 

On application for a patent 10 

Before sealing a patent ... 30 

Before the expiration of the 4th year from the date of the patent.. 50 

Before the expiration of the 5th year from the dato oHihe patent .., 50 

Before the expiration of the 6th year from the date of the patent.. 50 

Before the expiration of the 7th year from the date of the patent .. ‘50 

Before the expiration of the 8th year from the date of the patent .. 5p 

Before the expiration of the 9th year from the date of the patent .. 100 

‘Before the expiration of the 10th year from the date of the patent.. 100 

m 

Before the expiration of tbe.llth year from the date of the patent .. 100 

Before thd expiration of the 12th year from the date of the patent.. 100 

Before the expiration of the 13th year from the date of the patent.. 100 

• Provided that the fees for two or more years may be paid it 
• advanee. 

On application to extend term of a patent .. 50 

Before the expiration of each year of the extended term of a paten 1 
or of a new p&tent'granted under section 15 
On application for registration of a design 


100 

3 




appendix. 


No. 1969-P—la exercise of the powers conferred by sections 57 and 77 (1) of thfl 
Indian Patents and Designs Act, 1911 (II of 1911), the Governor Gonoral in Counoil ia 
pleased to make the following rules. 


Short title and 
commencement. 


Definitions. 


Indian Patents and Designs Rules, 1912. 

CHAPTER I. 

Preliminary, 

1. These rules may ba called the Indian Patents and Design* 
Buies, 1913. 

They shall come into force ou the first day of January, 1913. 

2. In the rules, unless there is anything repugnaut m the 
subject orpontext. 

(а) Thh Act means the Indian Patents and Designs Aot, 1911. 

(б) Office means the Patent Office provided under section 55 of the Aot. 

(c) Controller means the Controller of Patents and Designs appointed under 
section 55 of the Aot, and includes any offioer appointed to act for him. 

3. Aaf application, notice, or other document, and any fee, authorised or required 
to be left, made, given or paid at the office, or to the pontroller, 
Communications ma y be sent by hand or through the post addressed to the Con* 

to the office. trailer of Patents and Designs, 1, Council House Street, Calcutta, 

and, if so sent, shall be de*emed to have been left, made, given or paid on the day of 
reoeipt. 

, }, (i) The fees to bo paid under the Aot shall be those 

* eea ’ specified in the first Schedule to these rules, hereinafter describ¬ 

ed as the prescribed fees. 

(3) Pees may be paid iu cash at the office, or may be sent by money order or postal 
order payable to the Controller at Calcutta. Cheques not mado payable at Calcutta to tbe 
Controller, and other cheques ou which the full value cannot be collected in cash within 
the timB’allowed for paymnet of the fee, will not be acoepted. Stamps will not be 
reoeived in payment of fees. * 

"• A pplioation, etc., 5- All applications, notices, requests, appeals or documents 

to be accompanied on which a fee is leviable under these rules shall be acoompani- 
by the preBoribed fee. by the presonbed fee. 

6. The forms set forth in the second schedule to these rules, with such variations 
as the ciroumstanoes of each case require, shall be used for the 
Forms. a , * respective purposes therein mentioned, and if used shall be 

sufficient. 

, . Documents. 

, 7. (1) All documents and copies ofdeouments, exoept drawings, sent to or left at the 

•offioeor otherwise furnished to tbe Controller phall be written,. 
Btae, etc., of type-written, lithographed, or printed in tbe English language 
documents. (unless otherwise directed) in large and legible characters with 

, deep permanent ink upon strong w^ite paper, and on one side 

only of a siai approximately of Id iuofaos by 8 inobes, leaving a margin of at leant one 

• 49-ff * 



106 


APPENDIX, 


inch and a half on (he left hand part thereof. Signatures thereto must be written in A 
large and legible hand, and a vernacular signature must be accompanied by a trans- 
liteiation in English. 

(2) Duplioate documents shall be filed at the Office, if at aay time required by the 
Controller. 


(8) Names and addresses of applicants and other persons shall be given in full, to * 
gelher with suoh other particulars of nationality, caste or calling as are neoessary for 
identification. 


. Signature and 
verification of docu¬ 
ments specified in 
S. 76 of the A«t- 


8. The .documents specified in S 75 of the Aot shall be 
dated and signed at the foot, and shall oontaiu a statement that 
the facts and matters stated therein are true to the best of 
the knowledge, information and belief of the person signing 
them. 


9 (1). For all matters falling under the provisions of S. 76 of tho Aot, any person 
* Agency ma y> unless otherwise directed by the Controller, authorise, 

under his personal signature, any other person to aot as his agent 
and to receive alt notices, requisitions and communications. The authority may be 
given on Form 26. 


(2) If he does not desire to authorise any other person to aot as bis Agent, but 
wishes notices, requisitions and communications to be sent to a particular address, he 
may notify the same to the Controller on Form 27. 


CHAPTER II—PATENTS. 


Applications for grant of Patent. 

10. (1) An application, under seotion 3 of the Aot, for a patent shall be made on 
Form l or Form 2, and shall be accompanied by a specification, 
Application. prepared in duplicate in accordance with Form 3. 

(2) Applications shall, as far as may bo practicable, be numbered and dated in the 
order of their reoeipt. 


(3) If the true and first iuventor, or any other applicant is in the service of the 
.Crown, he shall disclose that fact in the application and shall state the office he holds. 

(4) If the true and first inventor does not wish to bo a party to the application, 
the applicant shall produqp the original deed of assignment or other document under 
whioh he is enabled to apply for a patent, unless the application itself is endorsed by 
the true and first inventor in the presenoe of two witnesses with a statement that the 
said inventor agrees that the application shall be made without his name as an applicant 
for a patent, 

(6) If the application*^ made by the legal representative of a deceased inventor, 
the legal representative shall produce for inspection the probate of the will or the letters 
of administration of the estate of tho inventor, or a certified copy of suoh probate or 
letters, or suoh other evidonoe of his title as the Controller may require. 


Specifications. 

11. (1) The specification shall commence with the title of the invention and the name 
of the applicant as in the application. It shall terminate with 
peoi oa ion. H c j ear BQ( ] succinct statement of the invention claimed, distinot 

from the body of the specification aud shall be signed by the applicant or his agent. 
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(2) Where the invention is capable of representation by drawings, such drawings 
Bball be prepared in accordance with rule 13 and shall be supplied with, and referred to 
in detail, in the specification. 

(3) Irrelevant 1 or other matter, not necessary, in the opinion of the Controller, ter. 
elucidation of the invention, shall bo excluded from the title, description, claims and 
drawings. 

12. (1) When the sponift'aMon, or any drawing accompanying it, is defective and re* 
quires amendment, one copy shall be returned to the applicant 
to bo^ade Ben * B ^° W or *" 8 a,,< ^ a ^ alterations shall be made thereon as fsr 

as possible. Additional matter may be interpolated if necessary 
by re-writing such pages as are required to form a continuous document. Amendments 
shall not be made by slips pasted on, or as footnotes, or by writing ill the margin. The 
amended doouments shall be returned to the Controller together with, the canoelled 
pages or drawings, if any, and with a duplicate of any pages or drawings that have been 
amended or added. 

(2) Amendments, alterations or additions shall be initialled hy the applicant or lift 
agent, 

(3) No amendments, alterations or additions shall be made in a document returned 

for amendment beyond those necessary to comply with tho requirements of tho 
Controller. * 

Drawings with applications for patents. 

IS. (1) Drawings shall be supplied in duplicate on sheets 13 inches in height and 
cither 8 or 16 inches in width. A clear margin o i half an inch 
et<f * Za °* ^ riiW * n ® 8 ’ shall be left round each sheet. The figures of the drawing shall 
be numbered oouseoutively Fig. 1, Fig. 2, etc., and shall be 
placed upright on the sho.-ts. Reference figures and letters shall be clear and bold, not 
less than 1/8 of an inch in height, and the same letters shall bn used for the same parts 
iu different views or drawings. Tee sheers of drawings, when more than one, shall be 
numbered consecutively, the number of each sh«et being shown in the right hand top 
aorner. K,ich sheet shall be signed by the applicant or bin agent iri the bottom right 
halid oorner. 

(i) No written description of the invention shall appear on the sheets of drawings. 

(3) At least one uopy of the drawings shall be suitable for reproduction and, for 
that purpose, shall be prepared on tracing cloih or on ami >th white paper which is not 
opaque. All lines and lettering shall bs executed with Indian tnk of good quality. 
Coloured lines and washes shall not be used. The lines and lettering shall be firm and 
even, and section lines shall not be closely drawn. Tho scale adopted shall be large 
'enough to show the invention clearly. 

(4/ Drawings shall be delivered flat or rolled so as to be free from creases. 

Opposition to grant or Amendment, etc. 

14 . Notice of opposition to the £rsut, or to the amendment, 
Notioe # of # opposi etc., of a patent shall be giv-n in duplicate on Form 5. Tbs 

t * on * duplicate notice shall ba sent by the Controller to the applicant 

or bis agent. 

IB- (1) Within 14 days of giving notice of opposition the opponent may, and shall, 
if at any lime so required by the Controller, leave at the Office a 
Filing of sta’e- full written statement in duplicate of the reasons for, and 

meats. ix tent ,of, bis opposition, and of the grounds a poo which he 

relies in support of his opposition. 
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(9) If the written statement referred to fa atanse (1) is supplied, the fjtgtrijNr 
shall famish the applioant or his agent with tha duplicate copy thereof, and the- appli* 
cant or his agent may leave at the offioe a reply in writing within a time to be specified 
by the Controller. Suoh reply shall deal in full with the statement of the opponent and 
shall be in duplicate, 

(8) If the reply referred to in danse (2) is supplied by the applioant, the Controller 
shall furnish the opponent or his agent with the duplicate copy thereof, and the oppon* 
ent or his agent may again leave at the offioe a rejoinder in writing within a time to be 
speoified by the Controller. Suoh rejoinder shall be ooofined strictly to matters in reply, 
and shall be in duplioate. Tbe duplicate copy shall be sent by the Controller to the 
applioant or bis ageut. 

m The Controller may require at any time that any written statement reply or 
rejoinder shall be in the form off an affiiavit. 


(5) Tbe time ordinarily allowed for filing a reply or rejoinder shall be one month. 

19. (l) On completion of these proceedings, if any, or at such other time as he 
* h i a may see fit, the Controller shall appoint a time for the hearing 

of the case, and shall give the parties not less than ten days’ 
notice of such appointment. If either party does not desire to be heard, he shall as soou 
as possible notify the Controller to that effoot. If either party desires to be beard, he 
must leave a notice of his intention to attend the hearing on Form 6, together with a 
fee of Bs. 10 at the Offioe. The Controller may refuse to hear any party Who has not 
left suoh uotioe and fee at least two dear days before the date fixed for the hearing. 


(2) After hearing the party or parties desirous of being hoard or if neither party 
desires to be heard, then without a bearing, the Controller Bhall deoide tbe case and 
notify his decision to the parties. 

Sealing of patents. 


17. (If If an applioant desires to have a patent Bealed on bis application, ho shall 
wtihin the period allowed by S. 10, sub-seotion 2 of the Act, 
' leave at the Offioe an application on Form 7. 


Sealing. 


(2) Where the applioant neglects or fails to pay the fee presoribed within the time 
allowed, tbe time may be exteuded for a period not exceeding three months. An appli- 
oatinn for suoh extinsion of time shall be made on Form 4, and shall be acoompanied 
by a fee of Bs. 10, Bs. 20 or Bs. 80 for an extension of one, two, or three months 
respectively. 

18. The patent shall be in the form given in the third schedule to these rales, 

with such modifications as the oiroumstanoes of eaoh case 
Form of patent. require> 

Restoration of a Lapsed Patent. 

Restoration of 19. (1) Application under 8. 16 of the Act for the ipstoration 

lapsed patent. of a lapsed patent shall be made on Form 9. 


' (9) If tbe Controller entertains the application, he Bhall advertise it in the Gazette 

of India. 

20. Notice of opposition to tbe restoration may be given on Form 6 within six weeks. 

of the advertisement and the prooedute for the disposal of suoh 
Opposition, opposition shall be regulated by the provisions of BuleB 14, 15 

and 16. 

Amendment: 

21 . A request Under Beotian 17 of the Aot for the amendment of an application, 

Amendment specification or drawings foot being a request under section 62 Ol , 

the Aot for correction of a olerioal error) shall be made on Forth 
IQ, and shall be accompanied by a copy of the application, specification, r o* drawings 
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•bowing in red ink the proposed Amendment in such a manner as to indicate nlearl; the 
alteration desired. 

• 

JW. If the request relates to an application for a pateut which has been accepted, 
the request and the nature of the proposed amendment shall he 
Prooe ture when advertised by notification in the Gazette of India and in suoh 

Moeoted ** 060 °^ er manner, if any, as the Controller may in each oase direct 

under Buie 45. The .Controller shall also notify, all persona 
whose names are entered at the time of the request on the Register as olaiming an 
interest fa the Patent. * t 

28> Notice of opposition to the amendment may* be given on Form 5 within three 
months of the dato of the notification, and the prooedure for the 
Opposition. disposal of ouch opposition Bhall be regulated by the provisions 

of Buies 14, 15 and 16. 


24. Notion of an offer under S. 24 of the Act to surrender a patent, shall be made on 
Form II. The Qontroller shall advertise the offer in ther 
Patent” 6 ° ^ 0 r °* Gazette of India, and shall notify all persons whose names 
• are entered at the time of the offer on the Register as olaiming 

an interest in the Patent. 


20. Within six weeks of the advertisement any person may give notion of opposition 
to such surrender. Alter the expiration of such six weeks the 
Controller may, if a notice of opposition has been given, appoint 


Opposition. 


a hearing if be sees fit, ahd shall decide whether the patent shall be revoked. 


CHAPTER III—DESIGNS. 

26. (1) For the purposes of the registration of designs and of 
the*se Buies, goods shall ba classified in the manner specified in 
the fourth Schedule hereto. 

*(2) If any doubt arises as to the class to whioh any particular description of goods 
belongs, it shall be determined by the Controller. 

27. An address for servioe in British India shall be given in all applications and 

other communications to the Controller in connection with 
Address for designs. Unless such an address is given the Controller need 
not proceed with the examination of an application, nor send 
any notice that may be required by the Act or these rules, 

Application to register a Design. 

28. (1) An application under seotion 49 of the Aot for the registration of a design 

shall be made oa Form 14 and shall be accompanied by four 

pp toa on. oopies of the design and shall be dated and signed by the »ppli< 

cant or his agent, 

• • 

(2) The application shall state the class in whioh the design is to be registered and 
the article or articles to whioh the design is to be applied. Where it is desired to regie* 
ter the same design in more than, one class, a separate application shall ba made in esoh 
/class. * 

(9) If so required by the Controller, the applicant shall state the purpose for which 
the artiole is used, and the material or predominating material of whioh the article is 
made, aud shall give a brief statement gf the novelty claimed for the design. 


Classification of 
goods. 
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29, (I) The four copies of tbe design which in accordance with role 28 mast 

accompany the application shall ba exactly similar drawings, 
. Copies and speoi- . . . _ _-m.. j„!— — 


mens of desigas. 


(*UVUUI|'1UJ HUU IUU VIUU DUW>* «« ' » ” --'O I 

photographs, tracings, or other representations of the design, or 
shall be specimens of the design, * 


(2) Each representation shall show the oompiete design and shall be on paper, or 
mounted on paper, of a size of 13 by 8 inohes, and on one side only. Drawings or tracings 
shall be made in black ink. 

(3) When the specimens are not, in the opinion of the Controller, suitable for record 
in the office, they shall be re-plaocd by representations. 

(II If tbe Controller in any case so requires, he shall be supplied with one or more 
representations or specimens of the design in addition to those supplied with the 
application. 

(5) Where words, letters, or numerals are not of ihe essence of the design, they stjall 
be removed from the representations or specimens. 


Acceptance. 


Decision of Cont- 
t roller. 


Procedure on receipt of application. 

30 . Upon receipt, of an application for registration, the Controller shall consider 
it, and if he thinks there is no objection to the design being 
registered, he may aocopt it. ® 

8t. If after consideration of the application any objections appear to the Control- 
Objeotions *° r ’ a 9li * ternent °f these objections shall be sent to the applicant 

or his agout in writing and unless within one month the applic¬ 
ant or bis agent applies for a hoaring he shall be deemed to have withdrawn'his 
applioation, 

32. The deoision of the Controller at such hearing as aforesaid shall be communi¬ 
cated to the applicant or his agent in writing, and if he objeots 
to «uoh decision, he may within one month, should he consider 
it necessary for the purpose of appeal, apply upon Form 15, 

requiring the Controller to state in writing the grounds of his decision and the mate¬ 
rials used by bim in arriving at tbe same. * 

33 . Upon reoeipt of suoh form, the Controller shall send to the applicant or his 

Date tor appeal suoh statement as aforesaid in writing and the date when 

such statememt is sent shall be deemed to be the date of the 
Controller’s deoision for the purpose ol appeal. 

34 . Au application whioh, owing to any negleot or default of aa applicant, has not * 
been completed so as to enable registration to be effected 
within six months of the date of application, shall be deemed to 
be abandoned. 

30. Applications under section 47, sub-sections (2) and (By of the Aot for tbe ex¬ 
tension of the period of copyright in registered designs may be 

Extension of made at any time not more than six months and not less than 

period of copyright ono mon th before the time of the expiry of the copyright. The 

application shall be made on Form 16. s 1 

3fi, Before deliver J on sale of any artioles to whioh a registered desigu has been 
applied tbe proprietor of suoh design shall oause each Buoh artiole 
Marking of artioles l0 be mar k 6 d wu h the word REGISTERED or with the abbre- 

before delivery on v j at j on reGD. or with the abbreviation RD. as he may choose, 

and also (except in the case of artioles to which have been 
applied designs registered in classes, 9 13, 14 and 15) with tbe number appearing on the 
certificate of registration. 


Non-completion 
within six months. 
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Ill; 


Inspection of de¬ 
signs, 

/ 

88 * A request for 
Request for inform¬ 
ation. 


87> R gistured designs shall not, except as provided in 
section 50 of the Act, be open to inspection until five years after 
the data of applioa'.ion for registration, 
information under section 51 of the Act may be made on Form 18. 
If the number of the registered design is not known, two copies 
of the design, in respect of whioh inquiry is made, shall aooom- 
pany the application. 


CHAPTER IV - WENERA L. 

Registers of Patents and Designs. 


Requests under 
section 63 of the 
Aot. 


39- Requests uudt»r section 63 of the Act to enter a claim to any interest in a patent 
or registered design shall be made on Form 21 , accompanied by 
the document under which tho claim is made, and an attested 
copy thereof. If, however, tho document is a matter of record, 
an offioial or certified copy thereof may be produced unless the* 
Controller otherwise directs. 

40 . Ten clear days’ notiee of every application to the Court under section 04 of 
Rectification of the Aot for reotilicatioo of the register shall be given to tho 

the Register. % Controller. * 

Appeals. 

41 . (1) An appeal to the Governor General in Council from the decision of the 
Controller shall be made on Form 21 and shall be left at the 
Offioe in duplicate and shall show fully tho reasond for appeal¬ 
ing and the grounds ou whioh objection is taken to the decision. 


■ Appeals. 


(2) The Controller shall forward one copy to the Governor General in Council 
through the Secretary in the Department of Commerce and Industry, who shall notify 
the appelThnt of its receipt.. 


Conversion of exclusive privilege into a potent. 


. 42- (1) A request under seotion 81 of the Act for tho oonver- 

Conyersion of 8 iou 0 f an exclusive privilege into a patent shall be made on 

oxolusive privilege p orm 25 an <i shall b a accompanied by the order under whioh 

into a patent. 

the exclusive privilege was acquired. 


(2) The Controller shall advertise the request in the Gazette of India. 

. (3) Notice of opposition to the conversion may be given on Form ft within three 

months of the date of the first advertisement, and the procedure for tho disposal of suoh 
opposition shall be regulated by the provisions of RuleB 14, 16, and 1G. 


Miscellaneous powers of the Controller. 


48 . Before exercising any discretionary power given to the Controller by the Actor 
* these rules adversely to the applicant for a patent, or for amend - 

Exercise of dis- ment of an applioation or specification, the Controller shall 

Controller ^° WeI (under section 67 of the Aot) give notice to the applicant or his 

, * * agent and shall, if so required within one month of the date of 

such notice, appoint a date for a heariog in the matter and shall give ten days’ notion 


thereof. 

i * 

44. Whether an applicant or agent desires to be heard or not the Controller may 


Controller may 
require statement. 


any time require him to submit a statement in writing within a 
time to be notified by the Controller, or to attend before him and 
make explanation with respect to such matters as the Controller 


may require. 
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Wr 


48 . Applications for extension of the term of a patent under 8.15, or fiat 

menfe under 8. 17 aha)), if so directed by the Controller, be 
Controller may advertised by the applioant in not less than two newspapers 
direct advertisement published in British India. Copies of the newspapers oontain* 
in newspapers. mg' those advertisements shall be Bttpplied to the Controller. 

Advertisement of such applications shall be made by the Controller by Notification 
in the Oaeelte of India. 


48 . Any dooument for the amending of which no speoial provision ia made by the 
. Aot may be amended, and any irregularity in procedure which* 
anwndmen t° Wt ” °* in the opinion of* the Controller, may be obviated without de¬ 
triment to the interests of any person may be correoted if the 
Controller think fit, aud upon such terms as he may direct. 


47. The time prescribed by these RuIor for doing any aot or taking any proceed* 
General power to ing thereunder may be enlarged by tbe Controller, if be thinks 
enlarge time. fit and upon such terms as he may direct. 


INDIAN PATENTS AND DESIGNS RULES. 

Schedules. 

i 

I. Fees, seotion 57 and Buie 4. 

II. Forms, Rules 6. 

III. Model form of patent, seotion Id and Rule 18. 

£ 

IV. Classification of goods for designs, sections 43 (8) and 77 (1) (b) and Rule 26,’ 


THE FIRST SCHEDULE. 

(Vide Section 57 and rule 4). 

Fees. 


Number of 
entry. 

« On what payable. 

Number of 
Form. 

Proper Fee. 




Bs. 

X. 

1 

On application for a patent undi-r seotion 3.. 

1 or 2 

10 

0 

a 

For extension of time to aooept application 
. under seotion 5 (4) 

4 ‘ 

20 

0 

3 

On notice of opposition under seotion 9(1).. 

5 

5 

0 

A 

On hearing by Controller under seotion 9 (2). 
By applioant and opponent respectively 

6 

10 

0 

6 

Before sealing under eeation 10 (1) 

7 

90 

»' ) 

0 

6 

On extension of time for seeling under Beotion 
10 (2) (d) 

4 

»• 

• 


One mouth 

• • 

10 

0 


Two months - 

•• 

20 

0 


Three months • .* * . • 

.. 

* 

- 80 

0 
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1?HE PARTITION ACT, 1893. 


INDEX. 

Vote;—1. The thick figures at the end of oach line refer to the pages of this Act and 
the alphabets in italics preceding the thick figures refer to the oasos 
having corresponding thick letters Against thorn in those pages. 

2. S in Brevier Roman denotes the section.* 

A 

Act IV of 189S, Statement of Objects and Reasons, .4,1. 

Report of the Select Committee, B, 1. 

Proceedings in Council, C, 1. • 

Civil Rules of Practice made by the Madras High Court, D, 1. 

. Act declared in force in Upper Burma, E, 1. 

Reasons for the passing of this Act—Naturo of the Act, F—R, 1, 2. 

A general, 8, 2. , 

Applicability of, T, 2. 

Title, extent, commencement and saving, S. 1,3. 

Application of, to pending suits, S. 10, 12. 

•Partition suit instituted before commeneomont of,—Jntorlocutory dcorcc—Offer 
by patty to pay compensation to other to avoid partition of house-property, 

G-I, 13. 

B 

Bidding, Reserved, and, by shareholders, S. 6, 12. 

c 

Cw. Pro, Code, 1982, 8. 331—Resistance or obstruction —Docrca for partition - Decree 
for possession, F, 11. 

8. 396—Preliminary deerco—Order for sale, 1, 9. 

Civil Rules of Practice, made by the Madras High Court, I), 1. 

Common user, Partition of the house-latrine— Compensation for tho sale of a latrino and 
for passage thereto, U, 3. 

Compensation, Partition of house-latrine—, for the sale of a latrine and for passago 
thereto, U, 3. 

- Partition suit instituted before commencement of Act -Intorlocutory deeroe— 
Offer by party to pay, to others to avoid partition of house-property, G—I, 13. 
Court, Power of, to order sale instead of division in partition suit, Ss. 2, 3, A— (I, 4, 9. 

D 

Decree, in lieu of share—Competency of Court to award money, X, 3. 

for petition—Power of Court to order sale instead of division, A—(J, 4, 8, 

Civ. Pro. Code, 1882, S. 331—Resistance or obstruction—, for partition—Decree 
for possession, F, 11. 

, Orders for sale to he doemod, 8. 8, 12. 

Division, Power of Court to order sale instead of, in partition suits, 8. 2, 3. 

Property not capable of,—Plaintiff if may sue for sale of share by defendant at a 
valuation—All share-holders to bid for property, X, 4. 

Powefc of Courts to order sale instead of,—Decree for partition, A — 0, 4, 8. 



n 


INDEX. 


Dwelling house, Partition suit by transferee of share iu, 8. 4, 8. 

Mabomedan, S. 4 applies to, U, 7. 

E 

Execution of decree, Partition of a house in two divisions—The mode of division found 
inexpedient in, //, 6. 

P 

Family , Moaning, V, 7. 

H 

Hindus, Applicability of S. ‘2 of the Act, V, 4. 

Applicability of S. 3 of tho Act, J, 8- 

House, Partition of a, in two divisions —Tho mode of division, found inoxpodient in 
execution of tho decree, //, 3. 
scope of the term, T, 7. 

I 

Interlocutory decree, Partition suit instituted beforo commencement of Act,—Offer by 
party to pay compensation to other to avoid partion of house-property, O—I, 13; 

M 

Madras lltqh Court, Civil Kuies of Practice mado by 'be, D, i. 

Makomedans, Applicability of S. ‘2 of tho Act, 1\ 4. 

Applicability of S, 3 of tbt Act, ,/, 3 

Undivided family, moaning of -S. 1, Partition Ac t, whether applicable to, f— Z, 

A, 10. 

P 

Partition, of the house-latrine—Common user—Compensation for the salo of a latrine 
and for passage thereto, U, 3. 
need not be by metes and bounds, V, IP, 3. 

Possession by, claimed— Oompoteney of Court to award money— Decreo in 
lieu of share, X, 3. 

Decreo for,—Power of Court to order salo instead of division, A — 0, 4, 5. * 

Procoiuro when abater undertakes to buy, S. 3, 8. 

of a house in two divisions -The mode of division found inexpedient in execution 
of the decree, II, 8. 

Salo of property of which, is sought—Right to apply for leavo to purchase, 

K, u, 8 . 

Application under 8. -1 may be mado after preliminary decree— Elements neoes- 
sary to attract operation of'section, M—S, 8, 7. 

Property not conveniently divisible -Sale among co-sharers to highest bidder, A,' 

10 , 11 . 

Hot built on by co-sharer, uot convenient for division—Partition of tank— 
Court’s discretion to refuse partition and to allow the party in possession to 
buy the other party out—Equity, D, 0, 11. 

Suit for, — Kxtonsiou, D, E, 11. 

Civ. Pro. Code, 1882, 8. 331—Resistance or obstruction—Decree for,—Decree 
for possession, F, it. 

Suit for,—Representation of parties under-disability, 8, 5, 18. 

Saving of power to order partly, and partly sale, S. 0, 18, 

Suit instituted before commencement of Act-Interlocutory decree-Offer by 
party to pay compensation to other to avoid partition of house-property, O-I, 



INDEX. 


in 


Partition suits. Power to Court to order sale instead of division in, S. 2,3. 

by transferee of share in dwelling house, S. 4, 8. 

Pending suits, Application of Act to—, 8. 10,12. 

Procedure, when sharer undertakes to buy, 8. 3, 8. 

Preliminary decree, Order for sale—Civ. Pro. Code, (Aot XIV of 1882) 8. 396, f, 8. 

Application under 8. 4 may be made after,—Elements necessary to attraot oper¬ 
ation of section, if— 8, 6, 7. 

Procedure, to be followed in case of sales, 8. 7, 12. 

S 

Sale , Power to Court to order, instead of division injpar&ition suits, 8. 2,3. 

Partition of the house-latrine—Common-user—Compensation for the, of a latrine 
and for passage thereto, U, 8. 

Plaintiff if may bus for, of share by defendant at a valuation — All share-holders 
to bid for property—Property not capable of division, Z, 1- 
Power of Court to order, instead of division—Decree for partition, A — O, 4, 8. 
of property of which partition is sought—Bight to apply for leave to purchase, 
K, L, 8 . 

, Partition—Property not conveniently divisible—, among co-sharers to highest 

bidder, A, 10, 11, 

Reserved bidding and bidding by share-holders, 8. 6, 12. 

Procedure to be followed in case of—, 8. 7,12. 

Orders for, to be deemed decrees, 8. 8, 12. 

Saving of power to order partly partition and partly -, 8. 9, 12. 

Sham-holders, Reserved bidding and bidding by—, 8. 6, 12. 

Sharer, Procedure when, undertakes to buy, 8. 3, 8. 


Transferee, Partition suit by, of share in dwelling house, 8. 4, 6. 

u 

Undivided family. Meaning, E, 8. 

. Meaning of—8. 4, Partition Act, wbetbor applicable to Mahomodans, F—Z, 

9, 10. 

w 

Words and phrases, “House, ” scope of the term, T, 7. 

Family—meaning, V, 7. 

Undivided family—Meaning, E, 7. 
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Number of 
entry, j 

_! 


9 

10 

» 

11 

12 

13 

14 

' 15 
16 

17 

16 

19 

20 

21 

22 


On what pa>able. 


"VSZ* *«*»*“■ 


ES. A. 


On certificate of renewal under section 11 ... 
Before expiration of 4tb yoar in respect of 
the &th year 

Before expiration of 5th year.in respoot of 
the 6th year * 

Before expiration of 6th year in respoot of 
the 7th year 

Before expiration of 7th yoar in respect of 
the Sth year 

Bofore expiration of 8th year in respect of 
the Sth year 

Before expiration of 9th year in respect of the! 

10th year ... j 

Before expiration of 10th year in respect of j 
the 11th year ... ; 

Before expiration of 11th year in respect of ! 

the 12th year , ... \ 

Before expiration of 12ib year in respect of j 
the 13th year ... j 

Before expiration of 13th year in respect of the; 

14th year j 

Note.—The fees for two or more years may be ■ 
paid in advance. I 

On enlargement of time for payment of | 
renewal fees under section 14 (2) ... i 

One month 
Two months 
Three months 

Oil poiitionHor extension of term of patent 
under section 15 j 

On certificate of renewal in respect of each 
year under section 15 '• 

On application for restoration ol lapsed patent 
. under seotion 16 

On opposition to restoration under section 1G , 
On hearing by Controller under section 1G. 

By applicant and opponent, respectively...; 
On application to amend under section 17 ... j 
Before acceptance i 

After acceptance 

On opposition to amendment under section ; 

17 i3) -i 

On hearing by Controller under section 17 • 
(4). By applicant and opponent, rospec- j 
lively ••• | 

On petition for compulsory license or rovo-; 

cation under sections 22 and 23 -..j 

On offer to surrender a patent under section j 

24 ... j 

For duplicate of a patent under section 39 ... j 
On notice to Controller of intended exhibition 
of an invention or design under section 
40 or 52 

On request to register design under section 43 
in olaesos l to 6 and class 16 ■ 

in classes 7 to 15 

pn request for writleu decision under Buie 32 1 


3 


1 


9 

5 

6 

10 


5 

6 

11 

12 


13 

14 

15 


50 0 

50 0 

50 0 

60 0 
60 0 
100 0 
100 0 
100 0 
100 0 
100 0 


10 0 
20 0 
30 0 

50 0 

100 0 

100 0 
5 0 

10 0 

l6“ 0 
20 0 

5 0 


10 0 

10 0 

10 0 
10 0 


5 0 

3 0 
0 3 
5 0 


50-0 


ffcsskiiv w-' 1 
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N uinbor 
entry. 


of 


On what payable. 


Number of 
Form. 


Proper Foe. 



i 

i 1 


RS. 

A. 

23 

On request to extend copyright under section 

16 

10 



! 47 

0 

*24 

On request to inspect under section 50 

17 

1 

0 

25 

! On request for information under section 61. : 

18 




'■ when number is given . .... 

... 

2 

0 


' when number is not given ...! 

... 

4 

0 

20 

! On inspection of the register under section 59 j 

... 

1 


‘27 

, On request for certificate under section 59 ... | 

19 

l 

0 


An additional fie of 4 annas for every 100 i 


2 

0 


words in excess of 100 words will be charged.; 
Drawings will be charged according to, 
agreement. i 




28 

On request to correct or cancel entry in regis- j 





1 ter under section 6-2 ... i 

20 

3 

0 

2!) 

On request to enter claim in register under 





Mct,)on63 

21 

5 

0 

;.0 

On request to alter address m register 

22 

1 

0 

31 

On entry of order of Court under section 64' 





U) 

2.1 

• 3 

0 

12 

' On appeal from the Controller In the (lover- 1 
nor (Mineral in Council under section 70. 1 

‘24 

: 30 

0 

.3 

:u 

On application for a patent in place of an 
exclusive privilege under section HI 

On opposition to grant thereof under section ! 

25 

1 3 * 

| 

0 


81 

5 

5 

0 

36 

On hearing hv Controller under section 81 (3). ] 





liy applicant and opponent, rc j poctively ... 

0 

10 

0 


Form No. j Act, 8eotion. 


T1IK SECOND SCHEDULE. 
Forms. 

Li,if of Forms. 

Title. 


1 

2 

3' 

4 

5> 

0 

7 

8 

a 

10 

li 

la 

13 


14 

16 

16 


\ 

3 

! 4 

;s (41. 10 1 ‘ 2 ), 11 (* 2 ) 
! 9 tU, 16, 17, 81 
9 (8), tfi, 17, 81 
10 
II 
16 
17 
*24 
30 

40 and 58 


43 


47 


Application for patent 
Do. do. 

Specification 

Application for extension of time 
Notice of opposition 
Nonce of intention to attend hearing 
Request for sealing 
Request for certificate or renewal 
Application for restoiation of patent 
Application to amend 
Offer to surrender patent 
Application for duplicate patent 
Notice of intended exhibition 
• 

Designs. 

Application for registration 
Request for grounds of decision 
Application for extension cf copyright 


Fee. 


Rs. 

10 

10 


10, 20, 30 
6 
10 
30 

50 or 100 
100 

10 or 20 
e 10 
10 
6 


Annas 8 or 
Rs. 3. 

5 
10 
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Form No. 

Act Section. 

Title. 

Fee. 

17 

50 

Bequest to inspect design 

*R8. 

1 

18 

51 

,, for information 

General. 

2 or 4 

19 . 

59 

Request for certificate 

2 

20 

62 

„ to cancel or correct 

3 

21 

63 

„ for entry irt register 

6 

22 

63 

„ for ontrv of address 

1 

23 

21 

64 

5 (2), 9 (3), 16 (5), 

Entry of order of Court 

3 

25 

17 (6). 43 (4), 70 

Appeal 

30 

81 

Application for conversion of exclusive 
privilege 

3 

26 

76 

Power of authority to agent 


27 

76 

Statement of address 

... 


Form 1. , 

(Form*to be mod wlion tho true and first inventor is sole or joint applicant.) 

INDIAN PATENTS AND DESIGNS ACT, 1911. 

Application for Ptteut, Section 3. 

To be accompanied by the specification on F<n >n 3 in duplicate. 

I (or we) i... 

do hereby declare :— * 

(i) that I am (or we are) in possession of au invention of wbicli tbc title is 2. 

"••■a.. ....... 

(ii) that £ (or we) (or tho said 3...) claim to no tho true 9, 

and first invention thereof; 

m 

(hi) That the invention is not in use by any other person ; 

(iv) that the specification filed with this application is, or any amended specifica¬ 
tion which may hereafter be filed in this behalf will bo, true of the invention to which 
this application relates ; 

(v) that the facts and matters stated herein are true to the best of my (or our) 
knowledge, information and belief. 

I (or we) humbly pray that a patent may be granted to mo (or us) for the said 
invention. 

Date and Sign. Dated this.day of.19... 

(Signed). 


To the 

Controller of Patents, 

1, Council House Street, Calcutta. 

__ - - i ■ —-- - - 

j, Tnne r£ name, calling and address. 2. Insert title. 9. Insert name. 
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Form 2, 


APPENDIX. 


Fco Rs. 10. 



(Form to be used when the true and first inventor is not a party to the application.) 
INDIAN PATENTS AND DESIGNS ACT. 1911. 

Application for Pa ton t, Section 3. 

To be accompanied by Hie specification on form 3 in duplicate. 

I (or wc) 1. 


de heroby declare • — 

(i) that I am (or wo arc) in possession of an invention of which the title is 2. 

(ii) that 1 (or we) or (the slid 3.) claim to be the assign 

of (or the legal representative of) 4. . . 


.who claims ami is believed to bo true and first inventor thereof; 

(iii) that the invention is not in use by any othor person ; * 

(iv) that the specification filed with this application is, or any amended specifica¬ 
tion which may hereafter bo filed m this behalf will bo, truo of the invention to which 
this application rolatou ; 

(v) that the facts and mittors stated herein are true to the best of my (or our) 

knowledge, information and belief. • 

I (or wo) humbly pray that a patout may bo granted to mo (or us) for the said 
invention. * 

Rato and sign. Dated this.day of.19. 

* (Signed)... 

4 

To the 

Controller of Patents, 

1, Counoil House Street, Calcutta. 

Noto 1. If the inventor does not wish to be a party to tho application, the appli¬ 
cant shall produce for inspection by tho Controller tho original deed of assignment or 
other document under which ho is enabled to apply for a patent and shall supply a oopy 
thereof to be retained by tbe Controller, unless the application itself is endorsd in the 
following form signed by the iuvontor. 

IS.. 

referred to on the reverse of this document as claiming to be the true and first inventor 

" *""""."." . — 1 . — ■ . .... ■ ■ ■ 

1, Insert name, calling and address. 

2. Insert title. 

8. Insert name. 

*. Insert full name, address and calling of true and first inventor. See notes. 

8. Insert futl name, calling and address. - c 
















APPENDIX. U7 

agree feat the said application shall be made without my name ae an applicant Jot h 
patent. 

Dated this....day of........19.. . 

(Signed).... 

Signature of 2 witnesses ... 

To the 

Controller of Patents, 

1,.Council House Street, Calcutta. 

Note 2- If the Application is mado by tho logal representative of a doooaaed invent¬ 
or, the legAl representative shall produce for inspection tho probate of the will or the 
letters of administration granted of the estato and ef! icts of tho inveutor, or an official 
copy of suob probita of letters, or such other evidenoe of his title as the Controller may 
require. 

Form 3. ^ 

(To bo supplied in duplicate with Form 1 or Form 2.) 

Indian patents and designs act, mi. 

Specification, Section 4. 

No fee. 

1. 

.*... . 

2 . 


The following specification particularly describes and ascertains in the nature of the 
invention and the manner.in which tho same is to bo performed : — 

3. 

••••v . 


............... . 

The completion of the description should be followed by the words I (or we) claim:—* 
After whioh should be written the claim or claims numbered consecutively. The 
specification and the duplicate thereof must be signed at the end and dated thus: Dated 
the day of 19 

1, Insert title verbally agreeing with that in the application form. 

3. Insert name, calling and address of applicants as in application. 

3. Here begin full description of the invention. The continuation of the specifica¬ 
tion should be upon wide ruled paper bt a size approximately of 13 inches by 8 Inches, 
on one side only, with a margain of 1ft inobes on the left hand pail of the paper. 

Note.—In the preparation of the claim or olairas careful attention should be paid 
to the termB of Rule 11 of the Indian Patents and Designs Rales, 1913. Any unneces¬ 
sary multiplicity of claims or prolixity of language should be avoided. 
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Form 4. 


Fee Rs. 10, 20 or 3oj 
8oe note below. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 

Application for extension of time, sections 5, 10 or 14. 

I (or wo) i... 

do hereby apply for.months’ extension of time : — 

2 (a) Under soction 6 (4) for tho acceptance of the application for a patent 
No.of. 

• „ ( b ) Under section 10 (2) (rf) for the sealing of a patent on application No. 

of. 

„ (c) Under section 14 (2) for payment of renewal foes on patent No. 

of. 

The reasons for making this application arc as follows 3 : — 

........... 

My or our address for service in British India is 4 : — 


Duto and sign. Dated this.day of.19. 

Signed. 

To the 

Controller of Patents, . 

1, Council House Street, Galoutta. 

Note,—Time allowed and foes payable— 

(а) Three months, Rs. 20. 

(б) or (c) O*io month, Its. 10 ; two months, Rs. 20 ; throe months, Rs. 30. 

Form 5. 


Fee Rs. 5. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 

Notice of opposition, sections 9, 1G, 17 or 81. 

{To be supplied in duplicate ). 

I (or we) 8 .. 

1. Insert name, calling and address. 

2. a, 6, e, strike out when not applicable. Quote number and year of application 

or patent. * 

3. Insert reasons. 

1- Insert address. 

8. Insert name, oalling and address. 
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do hereby give notice oi my (or our) intention to oppose— 

1 (a) Under seotion 9, the grant o[ a patent. 

,) (6) Under section 16, Iho restoration of lapsed patent. 
m (c) Under seotion 17, the amendment. • 

„ (d) Under section 81, the conversion of an exclusive privilege. 

upon application for patent No. 2.of 19.entitlod.. 

applied for by 8. 


The grounds of opposition are as follows 4 :— 


I (or we) declare that tho facts and matters stated herein are truo to the host of 
my (or our) knowledge, information and belief. 

My (or our) address for sorvice in British India is 5 : — 


Date and Sign. Dated this.day of.19. 

Signed. 

To the • 

Cotftrollor of Patents, 

1, Council House Streot, Calcutta. 


Fee Rs. 10. 


Form 6. 

INDIAN PATENTS AND DESIGNS ACT, 1911. 

Notice of intention to attond hearings of opposition, sections 9, 16, 17 and 81. 

I (or wc) 8. 

hereby give notice that the hearing in reference to 7 . 

will be attended by myself (or ourselves) or by some person on my (or our) behalf. 

Date and sign. Dated this.day of.19.. 

(Signed). 

To the 

Controller of Patents, 

1, Council House Street, Calcutta. 

Not^—aTbe Controller may refuse to hear any party who has not left this notice 
and paid the prescribed fee at least two clear days before the date fixed for the hearing. 


1. a, b, c, d, strike out when jnot applicable. 

2. Insert number, date and title. 

3. Insert name of person making application which is opposed, 

4. Insert grounds, 

8. Insert address. 

6. Ipsert name, calling and address. 

7. Insert particulars. 
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Poo Rs. 30. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 
Bequest for scaling, section 10 . 


I (or wo) 1 .*. 

desire to have a patent sealed on my (or our) application 2 of 


and request that tho following addross in British India may be entered on the Rogister 
as my (or our) address for scrvico in British India 3. 




Dato and sign. Dated thi«.day of.19. 

(Signed)'. v ... 

To the 

Controller of Patents, 

1, Council House Street, Cilcutta. 

Note —If a patent is to bo scaled, so that rights may accrue under section 12 of 
the Act, this request, together with tho fee, of lit. 30 , must bo roceivod in tho Patent 
Office beforo tho expiration of 19 months from the dale of tho application or within 
such extended timos as arc allowed in section 10 (2). An oxten«km of time not 
exceeding threo months shall be allowed under t,eoli >11 10 ( 2 ) (<i) on application being 
mado on Patents Form No. i accompanied by tho fee of Rs. 10 for one month, Bs. 20 
for two months or Rs. 30 for throe months. 

Form 8 . 


Foe Rs. 60 or 100 


INDIAN PATENTS AND DESIGNS ACT, 19U. 

Request for certificate of payment or renowal, section 14 

I (or we) transmit tho fee of Rs.bv 4 in 

paten, it..ol.tn.ntnd „. "-*> »*— ■» * Ute r.n.w.1 ten on 


and request that tho usual certificate may be granted. 

Dated this.day of. 

Signature 
Address... 




.19. 


To the 

Controller of Patents, 

1, Counoil Houbo St reet, Calcutta. 

t. Insert name, calling and address. « Tr „ . .-—- 

3. Insert address for service. 4, Stale whcthi&w«h note ,« or ^number and date. 

, ow. o note, money order or'postal order. 
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Form 9, 


Fee Rs. 50 or I 
Rs. 100. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 

Restoration of Patent, section 1C. 

I (or we) a , 

hereby apply for an order of the Controller for restoration of the patent No. b.. 
of.granted to. 

The circumstances which have led to the omission to pay the fee of Rs. c .on or 

before the d .day of.as arc follows e :... 


I (or we) declare that the facts and matters slated herein are true to tho best of 
my (or our) knowledge, information and bcliof. 

My (or our) address for service in British India ii f 

Date and sign. Dated this.day of.1 i). 

(Signed). 

To the 

Controller of Patent^ 

1, Council House Street, Calcutta. 

Fdirm 10. 


Feo Rs. 10 beforo 
acceptance. Rs. 20 
after acceptance. 


Indian patents and designs act, i9u. 

Amendment, pection 17. 


I (or we) a 


seek leave to amend the g 


a. Insert name, calling and address. 

b. Insert number and date. 

0. Insert amount. 

d. State last dale when feo was due. 

e. The cirenrnstaucesjmust bfeatat e d*in detail. 

f. Insert address for servtafej'^^- 

g. State whether.applioatiofi t|w6ification or drawings. 

51 —P 
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.of application for patent No. ft.aatoa. 

.as shown in red ink in the copy b hereunto annexed. 

a I (or we) declare that no suit for infringement or proceedings before a Court for 
revooatifio of the Patent in question is pending. 

My (or our) reasons for making this amendment are as follows d... 

I (or we) declare that the facts and matters stated heroin are true to the beet of 
my (or our) knowledge, information and bolief. 

My (or our) address for service in British India is e 

Dateandsign. Ditcd this. ....day ef.19. 

(Signod). 

To the 

Controller of Patents, 

1, Council IIouso Street, Calcutta. 

Iftirm 11. 


Pee Rs. 10. 


INDIAN PATK,NTS AND DESIGNS ACT, 1911. 
(Surrender of Patent, section 24.) 


T (or we) f.. 


hereby offer to surrender the Patent No a ... 
dated...granted to. 

No suit for infringement or proceedings for revocation of tho patent is pending. 
My (or our) reasons for making this offer are as follows d. 


I (or we) declare that the facts and matters stated heroin are true to tho best of my 
(or our) knowlodgo, information and belie!. 

My (or our) address for service in British India i. e . -- 

Data and sign. Dated this.day of.J9,,;. 

(Signed) . 

To the 

Controller of Patents, 

1, Council House Street, Calcutta. , , 


a. Insert number and date. 

b. If the specification has been pi in ted, , in officially printed copy shall be used. 
0. 8trike onf this paragraph if a patent has not been staled. 

d. Insert reasons, 
a. Insert address. 

f. Insert name, calling and address. 
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Form 12. 


Foe Rs. 10. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 
(Application (or Duplicate Patent, section 39.) 

I (or we) a. 

regret to have to inform you that the Patent No. b.... 

dated . 

.granted to.c. 

has boon d... 


I (or wo) declare that (ho facts and matters Ptatcd herein are truo to the host of 
my (or our) knowledge, inforinttion and belief. 

I (or we) bog thorofore to apply for the issue of a luplictvle of suoh patent. 

Date this .day of.19. 

(Signed) . 

To tho 

Controller of Parents, 

1, Council House, Street, Calcutta. 

Pijrm 13. 


Fee Rs. 5. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 

(Notice of Intended Exhibition, section 40 aud section 52.) 

I (or we) a. 

hereby give*notice that I for we) intend to exhibit my (or our) invention (or design) i 


a. Insert name, calling and nddrdss. 

b. Insert number and date. 

o. Insert name of original grantee. 

d. Insert the word “ lost" or “destroyed” as the case may be and state fully the 
circumstances. Also state the in teres! possessed by the applicant in the patent. 

e. Insert short description of mvbbtfon or design. 
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...i.... ... 

.at the r .exhibition certified or notified by 

the Governor-General in Council under section 40152 of the Indian Patents and Designs 
Act. I9ll, an an international or industrial exhibition, 

Date and sign. Date this.day of......19. 

(Signed). 


To the 

Controller of Patonts, 

1, Council House Street, Calcutta. 

Form 14. 


| Fee Annas 8 or 
j Ks. :j according 
to classification. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 

(Application for Registration of Design, section 43.) 

A ou are requested to register the ac-ompniying design in Class No. b. 
m the innno of c. 

who claims to bo the ptopriclnr thereof. • 


Four exactly similar d .of the design 

Tho dosign is to be applied to e... 
British fndia is f;... 


accompany this request. 
.Address for 


service in 


Date and sign 


Dated this.* day of 


19 


(Signed! 

To the 

Controller of Designs, 


1, Council House Street, Calcutta. 

“a* "bo Pitonlj Mid Design, 


ft. Insert name. 

b. Insert number of class. 

o. Insert name, calling and address. 


™ arming.. photographs, tracings, or spocimena 

«. Insert name of article or articles to which design is to k n ^ 

. t. Unless an address for service in Hri i KT * Pphed ‘ 

considered. British India is given, the request wi 


be 
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Form 15. 


Fee Rs. 5. 


INDIAN PATENTS AND DESIGNS ACT, 19U. 

(Request Under Rulo 32.) 

Application for design No. 

Class . 

You are hereby requested under Iiulo 32 of iho Patents and Dosings Rules to statu 
in writing tho grounds of your decision and tho materials used by you in arriving at 
such decision. 

Address for service in British Indij is ; 

Date this.day of.19. 

(Signed) . 

Tb tho 

Controller of Patents, 

1, Council House Stroet, Calcutta. 

Form 16- 


Fee Rs. 10. 


INDIAN PATENTS AND DESIGNS ACT. 1911, 


(Application to extend Copyright, section 47.) 


You are requested by the undersigned who is the registered proprietor of tho Design 

No.registered in class.to oxtond tho period of copyright for a period of 

five years. 


Two oopiejof Jiho 


design are attached. 


Address for service in British India is : 


Dated this ..day of . 

(Signed). 

To the 

Controller of Patents, • 

1, Council;House Street, Calcutta. 
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Form 17. 


Fee Re. 1. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 

(Inspection of Design, section 50.) 

You are requested by the undersigned who is the registered proprietor of the 
design No. a.registered in Class No.to allow him or his nominee b. 

i. 

to inspect tho design. 

Dated this...day of. 19. 

Signod ... 

Address..• • 

Signature of nominee.^. 

To tho 

Controller of Designs, , 

1, Council House Street, Calcutta 

Form IS. 


Fee Rs. 3 or 4. 


_r 

INDIAN PATENTS AND DESIGNS ACT, 1911. 

(Request for information, section 51.) 

You are requested to give to the undersignod such information as he may be entitled 
to undor section 51 of tho Act in respect of the design No.... 

Address for service in British India is ;. 

Datodthis...day of . 19 . 

(Signed)... 

To tho 

Controller of Designs, i t 

1, Council House Street, Calcutta. 

Noto.—If the number cannot bo givon And infomation is required regarding 
a design, two samples of the design may be attached to this form which must theu be 
aocompanied by a fee of Rs. 4. 


.a. Insert number and class. , 

b. Insert name of nominee who must also sign the application. 
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Form 19, 


Fee Rs. 2. See 
foot-note. 


INDIAN PATENTS ANI) DESldNS 


In the matter of 
I (or we) b. 


(Requost for Certificate, section 


I Patent No. a.of . 

1 Design No .class 


ACT, 1911. 
59.) 


hereby requost you to furnish me (or ns) with your certificate to the effect that 0... 

* 


and to send the certificate to d 


Dated this.day oft.19. 

(Signed). 

To tho 

# Controller of Patents and Designs, 

1, Council House Street, Calcutta. 


Noto.—An extra charge of aunas four will bo charged for every 100 words in excess 
of 400. The certificate will not bo supplied until the charge is paid. 


Form 20. 


Fee Rs. 3. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 
(Request for correction or cawelUuoa, section 02 of Act.) 


In the matter of 


Patent No. a.of. 

Design No.class. 


I (or we) b. 




hereby request you under the power given by section 02 of the Indian Patents and De¬ 
signs Act, 1911, to ... 


a. Insert number and date. 

b. Insert narno, calling and address. 

o. Here set out the particulars which the controller is requested to certify, 
d. Insert name and address. Date and sign, 
fl. Insert particulars. 
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My (or our) address for service in British India is a;..... 

Date and sign. Dated this.........day of...19.. 

T<9 the (Signed). 

Controller of Patents and Designs, 

1, Council House Streot, Calcutta. 

From 21. 


Foo Its. 5. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 


In the matter of 
1 (or wo) o 


(Request for Entry in Register, section 08.) 


(Patent No. b..of. 

t Design No. . .class. 




claim to bo entitled by (eras) d 


to the following interest e 


(f iu the Patont No. Of. 

Iin the registered design No.class 

granted to g . 


in proof whereof I (or wo) transmit the accompanying h 


togothec with an attested copy thereof and I (or wo) request that an entry may be made 
in the Register. 

My (or our) address for service in British India is a ;. 


Date and sign. Datod this.:..,.day of.19. 

(Signed). 

To the 

Controller ol Patents and Designs, 

1, Council Houso Street, Calcutta. 


• • 

a. Ipsert address 

b. Insert number and date. 

o. Insert name, calling and address. 

d. Insert ground of claim whether by assignment, transmission, etc., or as.mort¬ 

gagee, licensee or otherwise. 

e. Insert nature of interest. 

f. Insert numbro and date of patent, or number and class of the registered design. 

g. Insert name. ' # 

h. Insert nature of document. 
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Form 33. 


Fee Re. 1. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 
(Entry of Alteration of Address.) 


In the matter of - 


(Patent No.of. 


t Design No.olasa. 


I (or we) a. 


hereby request that the following address in British India may be entered in the 

Register, viz., b..„. 

and request that the oxisting address which is as follows may be cancelled o :. 

Date and si^n. Dated this.!.day of.19.. 

(Signed). 

To the 

Controller of Patents and Designs, 

1, Counoil IIouso 8treot, Calcutta. 

Note.—This form may only bo used for a request to correct a name or alter an 
address upon the Register. It may not be used as a request to register any change of 
interest in a patent or registered design. 

Form 23. . 


Fee Rs. 3. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 
(Entry of Order of Court, scotion 64 ) 

I (or wo) a... 

hereby transmit an office copy of an order of the Court with reference to d 


......and request that the register may be rectified. 

Date and^igy. Dated this.day of.19. 

(Signed).. 

To the 

Controller of Patents and Designs, 

1, Council House Street, Calcutta. _ 

. a. Insert name, calling and address, 
b. Insert address to be entered. 
e. a Insert address to he cancelled, 
d. Insert pnrport of order. 

53—9 


if 
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Form 24. 


Fee Rs. 30. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 

(Appeal to Governor-Genoral in Council under sections 5, 9, 1G, 17, 43 or 70.) 

1 (or we) a. 

hereby appoal to the Governor-General in Council from the decision (or that part of the 

decision) b of the Controller, dated the o .day of.19. 

whereby he— 

(a) refused toaccoptan application for a patent undor section 5 ; 

(b) required an amendment under section B ; 

(c) decided an opposition under Roction 9 ; • 

(d) restored a lapsed patent under section 1(5; * 

d (r) refused to rostorc a lapsed patont under section 16 ; 

(/) allowed an amendment under soction 17 ; 

(g) refusod t,o allow an amendment under section 17 ; * 

(h) refused to register a design under section 43. 

Tho roasons for appealing, and the full statement of the grounds upon wbiob I (or 
we) rely for objecting to tho decision, arc as follows e : — 

Note.—This form in duplicate should bo sent to tho Controller of Patents and De¬ 
signs, 1, Council House Stroot, Calcutta, who will proceed under Rule 41, 

Form 25. , 


Fee Rs. 3. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 

(Application for conversion of exclusive privilege, section 81.) 

(To be accompanied by the order under which the exclusvie privilege was obtained ) 

I (or we)a.... 

do hereby declare :— 


a. Insert name, calling and address. 

b. Strike out if not applicable. 

o. Insert date of dcoision. The appeal must be made within two months of-that date. 

d. Strike out parts not applicable. 

e. State fully, continuing on further sheets and on one side only. & The last page 
must be dated and signed. 
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(0 that I am (or we aro) in possession under the Inventions and Designs 

Act, 1888, o( an exclusive privilege registered as No. a...of 

. . .and obtained by...... 

(ii) that no other person has any share or interest in tho said exclusive 

privilege b 

(iii) that the facts and the matters stated heroin are*true to the best of my (or 

our) knowledge, information and belief. 

• 

I (or wo) pray that a patent under the Indian Patents and Designs Act, 1911, may 
be granted to mo (or us) in substitution for, and bearing tho same date as, tho said 
exclusive privilege. 

Dato and sign. Dated this.day of.];). 

(Signed). 

To tho t 

Controller of Patents and Designs, 

• 1, Council House Street, Calcutta. 

Note.—If any person has any share or interest in tho exclusive privilege, his con¬ 
sent in writing should be obtained and forwarded with his application. 

Form 2G. 

1 ~~ ' - I 


Stamp to bo 
attached, see 
foot-note. 

i . 

I 

i 

I 

INDIAN PATENTS AND DESIGNS ACT, 1911. 
(Power of Authority to Agent.) 

In connection with c. 


• .. . 

I (or we), the undersigned hereby authorise d. 

of.. 

to act as my Agent b and to receive all notices, requisitions and communications until 
further notice. 

e And I (or wo) revoke the previous authority given by me (or us) to f. 

• • 


a. Insert number and date. • 

b. See footnote. 

0. State particulars. 

d, Insert name and adress of Agent. 

•. Cancel if not requited. 

f. Insert name of Agent whose authority is cancelled. 
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in this matter. 

a Dated this.day of.19. 

Signature. 

Address. 

To the 

Controller of Patents and Designs, 

1, Council House Street, Calcutta. 

Note.—This form is liable to stamp duty under the Indian Stamp Act, II of 1839. 
When power is given to ono or more persons as Agents to act in a single transaction, it 
will be sufficient if the form bears a special adhesive label of the value of one rupee 
only. When power is given to not moro than five persons to act jointly and severally in 
more than ono transaction, or generally in respect of several patents or designs appli¬ 
cations, then a speoial adhesive label of five rupees value should be affixed. 


Farm 27. 

INDIAN PATENTS AND DESIGNS ACT, 1911. 

{Statement of Address.) 

In connection with b. 

...•. ' . 

I (or we) the undersigned request that until further notice all notices, requisitions, 
&o., may be sent too.at. 

.... ■•••••• 

Date and sign. Dated this .day of.19. 

Signature. 

To the 

Controller of Patents and designs, 

1, Council House Street, Calcutta. * 


THE THIRD SCHEDULE. 

(Modol Form of Patent.) 

* Government of India. 

Patent. 

No.of.19. 

Whereas A. B. of...hath declared that he is in possession of an 

invention for.(quote title* .and that he is the true and first 

inventor thereof (or the legal representative or assign of the true and first inventor) and 
that the same is not in u»« by any other person to the best of his knowledge, inform¬ 
ation and belief. 

And whereas he hath humbly prayed that a patent might be granted to him for 
the said invention. 

And whereas be hath by and his specification (of which a copy is hereunto annexed) 
particularly described and ascertained the nature of the invention and the manner in 
which the same is to be performed. 

The Governor-General in Council is pleased to order by those presents that the 
above said petitioner (including his legal representatives and assigns or any of them) 


a. Insert date, signature and address. 

b. Stale particulars. 

e. Insert name and address. 
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shall, subjeot to the provisions oI the Indian Patents and Designs Aot, 1911, as patentee 
have the exclusive privilege of making, selling and using the invention throughout 
British Indfy (including British Baluchistan and tho Santhal Parganas) and of 

authorizing others so to do for the term of 14 years from the....day of..?.. 

19.subjeot to the condition that tho validity of this patent is not guaranteed by 

Government* (and that Government shall have the right to use the invention cither 
without payment or on suoh terms as it may consider reasonable) and also provided that 
tho fees prescribed for the continuation of this patient are duly paid. 

In witness whereof the Governor-Gonetui in Oounoil has oaused this patent to be 

sealed as of the .day of. 19 . 

Signature of Con troller ..... 

Date of sealing...^.. 

Note. —Renewal fees will be due on this patent, if it is to be continued, on the 
......day of. 19 .and on the same day iu each year thereafter. 

THE FOURTH SCHEDULE. 

(Classification of Goods.) 

Class 1.—Artidos composed wholly of metal or in which metal predominates not 
included in Class 2. 

Class 2.—Jewellery. 

Class 3.—Articles composed wholly of wood, bono, ivory, papiermacho, or other 
solid substances not included in other classes, or of materials in which, such substanoes 
predominate. 

Class 4.—Articles composed wholly of glass, earthenware, or porcelain, bricks, 
tiles, or cement, or in whioh such materials predominate. 

Class 5.—Articles composed wholly of paper (except puper hangings), oard-board, 
mill-board or straw-board, or in whioh such materials predominate. 

Class 6.—Articles composed wholly of leather or in which leather predominates, 
and bookbinding of all materials. 

Class 7.—Paper hangings. 

Class 8.—Carpets and rugs in all matorials, floorcloths, and oil cloths. 

•Class 9.—Lace. 

Class 10.—Hosiery. 

Class 11.—Millinery and wearing apparel, including boots and shoes. 

Class 12.—Ornamental needlework on muslin or other textile fabrics. 

ClasB 13.—Printed or woven designs on textile piece-goods (other than checks or 
stripes). a 

Class 14.—Printed or woven designs on handkorohiefs and shawls (other than 
ehecks or stripes). 

Class 15.—Printed or woven designs (on textilo piece-goods or on handkerchiefs or 
shawls) boing checks or stripes. 

Class 16.— GoodB not included in other classes. 

NOTICES. 

The Patent office, 

1, Council House Street, Calcutta, 

Public room open, 11 A.M., to 4 P.M., Saturdays 11 A.M. to 1 P.M. 

1. All communications relating to Applications lot leave to file specifications and 
for registration of designs under the Inventions and Designs Act (V of 1889), or in 
continuation of such applications, should be addressed to the Patents Secretary, 1, 
Counoil House Street, Calcutta.. Documents sent by post should be carefully packed. 

ft. For Government Servant only. 
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2. Directions for the guidance of inventors and others are given in the Aot Manual 
(Price Re. 1 or Is. 6d.) 

3. Fees payable under the fourth and sixth schedules are payable in cash and must 
be received in the office within the times allowed by the Aot. When cheques are offered 
n payment of fees, it must be clearly understood that the office cannot hold itself res* 
onsible for any delay that may occur in the collection of cash on the cheques; any 

oheque not payable in Calcutta in subject to commission- In cases where it is not possi¬ 
ble to have the fees handed in at the Pateut Office, it would be preferable to have them 
sent by money order payable at Calcutta to the Patent’s Secretary. 

4. Trade marks are not registered and medicines are not patonted under the Inven¬ 
tions and Designs Aot. 

5. Applications made under tho Act are placed for inspection in the public room for 
ton days from tho date of tho Gazette of India in which their filing has been notified. 

6. Specifications of inventions which have been notified as filed in the Gazette of 
India may be inspected on payment of a fee of one rupee at.— 

* Calcutta—Patent Office, I, Council House Street. 

Madras—Reoord Offioe, Egmore- 

Bombay—Record Office. 

Rangoon—Office of the Revenue Secretary to the Government. 

Cawupore—Office of the Director of Industries, United Provinces. 

c 

7. Publications on sale at tho Patent Office : — Price. 

Rs. A. 

(a) Act Manual, comprising the Inventions and Designs Act (V of 1888) 

and an explanatory memorandum and directions for the guidance of parties 
applying for the protection of inventions or designs .. 10 

(b ) Tho Indian Patents and Designs Act, 1911 (II of 1911) ... 0 10 

(c) Weekly Notifications (extract from tho Gazette of India) ... 0- 1 

Annual subscription with postage ... 3 0 

(d) Inventions (consolidated subject-matter index, 1900—1908, and 

ohronological list 1900-1904 ... 2 0 

(e) Inventions and Designs. Annual indexes for tho years 1905, 1906, 

1907, 1908, 1909, 1910 each ... 1 0 

(/) Quarterly index, January to March and April to June, 1911 ... 0 8 

H.G. Graves, 

Secretary under the Inventions and Designs Aot, V of 1888. 
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Tim INDIAN PATENTS AND DESIGNS ACT, 1911. 

INDEX. 

i 

Note i.— The thick figures at the end of each lino refer to the pages of this Aot and the 
alphabets in italics preceding the thick figures refer to the oases having 
corresponding thick letters against them in thoso pages. 

,£•—8 iu Brevier Roman denotes tho section. 


Account, Patent 8,72. 

Patent -Profits actually made, T, 72. 

Patent—Profits—Mode of taking—Form of order, U, F, 72. • 

of profits—Disolosuro of names of purchasers of goods, IF, 72. 

Hct IIof 1911 - Necessity for tho passing of this, A — L, 8—8. 

Short title, extent and commencement, S. 1,8. 

“—Application of certain provisions of tho, as to patents to designs, 8. 64, 94. 

Act XV of 18f>9, and Aot V of 1888—** Make, soil or uso ” -Patent, infringement of— 
Nature of exclusive privilege granted to patentee, X, 60, 61. 

Ss. 4, 22 and 34—Moasuro of damages—Royalty—Infringement—Jurisdiction— 
* Detail of breaches, Y, 81. 

Ss. 23, 31—Suit for infringement of piteut—Measure of damages — Ascertainment 
of damages beforo docrec, S, 96. 

S. 24—Application by license under—Licensee and petitioner under Patent Aot 
having identical interest, N, SI. 

Act Vof 1888, Act XV of <1859 and,—“Mike, sell or uso” -Article matiuftnturod with¬ 
out but sold within limits of exclusive privilege - Patent, infringement of — 
Nature of exclusive privilege granted tu patoutco, X, 60, 61. 

' S. 14—Entry in register—Certified copies—Evidentiary valuo, I, J, 43. 

S. 30—Respondent showing cause by affidavits—Issue directed to be tried—Onus 
of proof at trial, Af, 90. 

Advocate-General, Meaning of, S. 2, 8. 

Agency , Subscription and verification of certain documents, S, 76, 99, 100. 

Application, etc., to controller, S. 70, 100, 101. 

Jlmeiulment, of application or specification by Controller, S. 17, 41, 44. 

. of patent allowed in what cases, S — U, 42. 

by way of correction or explanation—Validity of patout, E, 43, 44. 

Patent—, or specification by the Court, S. 18, 44. 

Appeal, Date for,—Design, A, 86. 

Time for, reduced, Q, 99. 

Controller, O, P. 98. 

toTihe"Governor-General in Council, S. 70, 98, 99. 

Application, for registration of designs, S. 48, 84—88. 

' to register a design, V, 89, 

Article, Meaning of, S. 2, 8. 

Patout—Infringement—Article manufactured out of the infringing article, P, 99. 
Assessor, Patent action—Hearing with, S. 35, 74. 

Assign, Meaning, Q, R, 14. 
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Assignee, Patent, extension of, when refused to, J, 86. 

Potition by, of patent—Inventor dead—No special merit—Patent—Extension, 

K, 88. 

Assignments, Entry of and transmissions in registers of dosigns, S. 63, 96. 

B 

Breaches, Particulars of—Suit for compensation or infringement of patent, N, 63. 
British India, Revocation of patents worked outside, S. 23, 47—49. 

British Indian Wafers, Foreign vcssls in, S. 42, 84. 

Burden of proof, Opposition to grant of patent- Onus, T, 28. 

Action to restrain threats of legal proceedings—Validity of patent, P, 77. 

c 

Certificate, of validity questioned and costs thereon, S. 32, 72-74, 

Solictor and client—Costs—Validity of patout questioned in previous action, A, 
73. 

Validity of patents established in previous actions -Coats, B, 73. 

• when given—Patent, X, P, 73. 

that validity of patent had come in question -Patent, Z, 73. 
that particulars of objections are reasonable—Costs—Patent, C, 74. 
of registration, S. 45, 88. 
of controller to be evidence, 3. 71, 99. * 

Certified copies, Entry in register—Evidfmtury value, /, J, 43. 

Compensation, Suit for, for infringement of patent—Particulars of bleaches, N, 63. 
Controller, Patent —Proceedings upon application, 3. 5, 26, 27- 

Patent—Advertisement on acceptance of application, 3. 6, 27. 

Inquiry before scaling patent, S. 8, 28. 

Amendment of application or specification by, 3. 17, 41 -44. 

Presence of—Costs of -Patent, Disclaimer, F, O’, 44. 

Power of, to revoke surrendered patent, S. 21, 49. 

Transmission of decroos and orders to the, 3. 33, 74. 

Decision of—Design, Z, 86. 

Privilege of repotts of, S. 60, 95. 

Power for, to^eorrect clerical errors, B. 62, 96. 

Powers of, in proceedings under Act, S. 65, 97. 

Publication of patented inventions, S. 66, 97. 

Exorcise of disorectionary power by, S. 67, 97. 

Power of, to take directions of Governor-General in Council, S. 63, 98. 

Refusal to grant patent, etc., in cortain cases, S. 69 , 98. 

Appeals, O, P, 98. 

Appeals to the Govoruor-General in Council, 3. 70, 98, 99. 

Certificate of, to bo evidence, S. 71, 99. 

Transmission of certified printed copies of specifications, etc., S. 72, 99. 
Application and notices by post, S. 78, 99. 

Application, eto., to—Agency, S. 76, 100, !0i. 

Conversion, of an exclusive pnviloge into a patent, IV— Y, 102. 

Copies, and specimens of designs, IV, 83,- 86. ■ 

Transmission of certified printed, of specifications, etc., 8. 72, 99. 

Copyright, Meaning, S. 2, 9. 

Patent—Specification, L, 29. 

Design, on registration, S. 47, 89. 

Extension of period of, iu registered design, IV, 80. 

Klleet of disclosure ou, S. 49, 90. 

Information as to existence of, S. 61, 91. 
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Coats', '"of opposition—Patent, N, 0, 37. 

Patent—Abandoned petition for extension, P, Q, 37. 
of introduction—Patent—Extension, T, 37. 

of Comptroller Patent—Disclaimer—Presence of Comptroller, F, O, 49! 
Certificate of validity questioned and, thereon, 8 32, 73—74. 

Validity of patent questioned in provinus action—Certificate— Solicitor and client, 
A, 73. 

Certificate—Validity of patents established in previous actions, B, 73, 74, 

Patent—Certificate that particulars of objections arc reasonable, C, 74. 

Patent—Throat—Right of action, K, 80. 

Crown, Patent to bind, S. 21, 43, 46. 

Saving for prerogative, 8. 70, 102. 


Damages, Restriction on rocovory of—Patent, 8. 10, 44, 43. 

Patent—Infringement — (loneral priiviples, O—ll, 86. . 

Measure of—Ascertainment of, before decree—Suit for infringement of patent, 
. S. 36. 

Measure of—Royalty—Infringement—Jurisdiction -Detail of breaches—Act XV 
of 1850, Ss. 4, 22 and 34, V, 61 
Exemption of innocent infringer from liability for, 8. 30, 67. 

Declaration, by infant, lunatic, otc., S. 74, 99. 

Decrees, Transmission of, and orders to the Controller--Patent, 3 33, 74. 

Definitions of Advocate-General, S. 2, 8-13. 

“ Artiolo ” 8 2, 8—13. 

„ Controller, 8. 2, 8—13. 

Copyright, S. 2, 8—13. 

Design, 8. 2, 8-13. 

District Court, S.*2, 8—13. 

High Court, S. 2, 8—13. 

. Invention, S. 2, 8—13. 

Legal representative, 8. 2, 8 - 13. 

Manufacture, S. 2, 8—13. * 

Patent, 8. 2, 8-13. 

Patontoe, 8. 2, 8—13. 

Prescribed, 8. 2,8—13. 

Proprietor, S. 2, 8 — 13. 

— Design , Meaning, 8. 2, 9. 

Application lor registration of, S. 13, 84 -88. 

Classification of goods, V, 83. 

Application to register a, V, 83. 

Copies and specimens of, lV r , 85,86. 

Date for appeal, A, 86. 

Non-completion of, within six months, B, 86. 
jfppftcation by whom made, D—F, 83. 

Registration, application for—Acceptance, X, 86. 

Application for registration—Objections, F, 86, 

Decision o! controller, Z, 86. 

New and original Registration, O, II, 87. 

Perforated picture casting a shadow—Registration, /, 87. 

Combinations Registration J—N, 87. 

How made—Registration, O, 87. 
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Registration of, in new olasses, S. 44, 88- 
Cortifloate of registration, B. 45, 88. 

Bricks—Registration, P, 88. 

Marks—Registration, Q, 88. 

Mode of description—Cons bination—Registration, R, 88. 

Registration with particular thing, S, 88. 

Nature—Publication, T, U, 88. 

Sending, to person who is not in any confidential relation to proprietor, V, 88. 
Register of, S. 46, 89. 

Copyright on registration, S ; 47, 89. 

Extension of poriod of copyright in registered, W, 89. 

Requirements before delivery on sale, 8. 48, 89, 90. 

Effect of disclosure on copyright, 8. 49, 90. 

Marking of articles before delivery on sale, X, 90. 

Inspection of registered, 8. 50, 90, 91. 

Information as to existence of copyright, 8. 51, 91. 

Inspection of, Y, 91. 

Request for information, Z, 91. 

Provisions as to exhibitions, 8. 52, 91, 92. 

Piracy of registered, 8. 58. 92 - 94. 

Publication no waiver-Infringement, D, 93. 

Infringement, E, 93. 

Pleading—Infringement, E, 93. 

No infringement, E—O, 93. 

Infringement—Defendants’ right to trial at law—Effect of delay, F, O, 93, 94. 
Application of certain provisions of tho Act as to patents to, 8. 54, 94. 

Fraudulent imitation—What is, H, 1, 94. 

Sale and manufacture—Infringement—Injuotion, J, 94. 

FeoB, 8. 67, 98. 

Disclaimer, Principles, W, 42. 

Efiect, X, Y, 42, 43. 

Construction, A, 43. 

Explanatorily, B, C, 43. 

Verbal altoratiSh by, D, 43. 

On assignment, Z, 43. 

Presence of Comptroller—Costa of Comptroller, F, G, 44. 

Disclosure, Efiect of. on copyright, 8- 49, 90. 

District, defined, M, 10. 

Meaning, V, 57. 

District Court, Moaning, 8. 2,9 V, 87. 

Documents, Subscription and verification of certain, 8. 75, 99, 100. 

Signature and verification of, specified in 8. 75 cl the Act, R, 100. 

Drawings, Patent—When, may be called in aid, M—O, 98, 

Not properly explained, eto.,—Patent—Specification, 8. 27. 

„ Prohibition of publication of specification, drawings, eto., where application 
abandoned, eto., 8. 61, 95, 96. 

Due diligence, Patent—Threat—, in instituting aotion, C, 80. 

Patent—Threat—Prosecuting aotion with, D, 80. 

E 

Entry, of assignments and transmissions in registers if designs, S. 63, 90. 

Estoppel, Patent—Aotion toe infringement—Judgment, Revocation pending inquiry, 

Hi 68, 
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Evidence, Specification, L, 28. 

Entry in register— Certified copies—Evidentiary value, I, J, 48. 

Infringement of patent, T—Z, 52, 58. 

Certificate of Controller to bo, S. 71, 99. 

Exclusive privilege, Conversion of an, into a patent, W — F, t02. 

Exhibitions, Provisions as to, S. 40, 83, 84; S. 52, 91, 92. 

Extension, of term of patent, S. 15, 31, 40. 

' Grounds for. Patent, D—F, 32. 

of paffent—Expensive litigation the patentee had been put to, FI, 32. 

Loss by patentee, I, 32. 

No profit, coupled with evidence of utility, J, 33. 

8ubjeot to condition, K, 33. 

Non-usor satisfactorily accounted for, L, M, 33. 

Question as to validity, N—P, 33. 

Power to grant second, Q, 33, 34. 

Grounds of refusal of, li, S, 34 
Non-usor, whan fatal, T— IP, 34. 

* Question as to validity, A, B, 35. 

Prolongation refnsod—Loss through wint of business capacity, C, 35. 
Principles—, of term of patSnt granted, /), 38. 

Subjocf-matter not sufficient, to sustain patent, X, V', 35. 

Patent article unprofitable—, refused, Z, 35. 

For benefit of patentee, E-l, 36. 

*When refused to assignee, J, 36. 

Petition by assignee of patent —Inventor dead—No special merit, K, 36. 
Opposition encouraged, L, 37. 

Objections to, of time, M, 37. 

Abandoned petition for,—Patent—Costs, V, Q, 37. 

Profits—Deduction#, S, 37. 

Cost of introduction, T, 37, 

Account of profits—Nature and extont, B — D, 38, 

Account of profits—Must be full and accurate, IV'— A, 38. 

Accounts not full and accurate, E—Ll, 39 

Insufficiency of accounts, II, I. 39. . 

Aooounts of receipts not filed, J, 39. 

Value of disclosures—Adequaoy of patentee’s remuneration—Duty of petitioner, 
K, L, 39, 40. 

Inadequate remuneration, M — P, 40. 

# of period of copyright m registered design, W, 89. 


Foreign vessels, in British Indian waters, B. 42, 84. 

G 

Goods, Classification of, U, 85. 

Governor-General in Council, Power of Controller to take directions, 8. 68, 98. 
Appeals to the, S. 70, 98, 99. 

Power for, to make rules, S. 77, fill. 

Grant, and sealing of patent, S. 10, 29, 30. 

H 

Bearing, Patent action—, with assessor, 8. 35,7i. 
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High Oourt, Meaning, 8. 2, 9, N, 10. 

Framing issue for trial before othor Courts, S. 28, 91. 
Power of, to stay proceedings, oto., 3. 34, 74. 
•Rectification of register by Court, 8. 64, 97. 


India, Patent Law in, I, 12. 

Indian Museum, Models to be furnishod to, S. 41, 84. 

Infant , Declaration by, lunatic, etc,, 8 . 74, 99. 

Information, as to existence of copyright, R. 51, 91. 

Request for, #,91. 

Infringement, Suits tor, of patents, S. 29, 91—87. 

Patent, O-S, 82. 

of patent—Evidence, T—Z, 52, 83. 

Leavo to withdraw action for, of patent, on what terms allowod, A, 83. 
Injunction—General principles, C, 93. 

Protection of patent rights—Patent, D, E, 83, 54. 

Protection boforo—Injunction, F, (I, 54, 

Suspending the injunction ponding an appeal, L — N, 55, 56. 

8uit for, of patent—Measure of damages—Vscortninment of damages before 
decree, S, 56. ' f 

Who may suo, T, U, 87. 

Application of known principles, IK, 57. 

of one of several parts, A'— A, 57 , 

8ale of component parts of infringing machine, B, 87, 58. 

Manufacture and sale of compound part of a combination Patent, G, 58. 
of combination—Patont, D — 0, 88. • 

of patent—Distinct object, II, I, 58. 

Different process with same elements, J—N, 88, 89. 

Colorablo imitation, 0, 99. 
by workmon— Patent, Q, Ji, 59. 

What iR user of patont, S— V, 00. 

User not for purposes of profits whether,—Pateut, F, 60. 

Patont—Nature of exclusivo privilege gratitod to patoutoo—Act XV of 1859 and 
Act V of-1883—“ Make, soli or use ”—Exclusivo ; privilege acquired for process 
of producing certain articlo—Article manufactured without but sold within 
limits of exclusivo privilege—" Town and station of Rawalpindi,” X, 60, 61. 
Jurisdiction—Detail of broaches—Act XV of 1859, 8s. 4, 22 and 34—Moasuro of 
damages—Royalty, Y, 81. 
of patent—Objootion—Principles, Z, A, 61. 

Objection— Sufficiency, B—L, 82, 63. 

Aotion for—Judgment -Revocation pending inquiry —Estoppel, M, 63. 

Buit for compensation for—Particulars of broaches, N, 63. 

Particulars of required to bo given under, 0, 63. 

Certain defences to an action barred— Intention of legislature, P, 63, 64. 
Pleadings gouerally, Q— V, 64. ' '* 

Pleadings allowod, TP— D, 64. 65. 

Pleadings disallowed, E—L, 68, 88. 

Damages—General principles. O—R, 68. 

Exemption of innocent infringer from liability for damages, 30, 67. 

Injunction—General principles, O—Q, 68. 

Interim injunction—When granted, R—F, 68, 69. 

Interim injunction—When refused, Z—E, 69, 70. 
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Infringement— (Concluded). 

Where action for, commenced, F, 81. 

No,—Design, H—C, 93. 

Design—Publication no waiver, D, 93. * 

of design, E, 93. 

Pleading, E, 93. 

Defendant's right to trial at law—Effect of delay, F, (J. 93, 94. 

Salo and manufieture—Injunction, J, 94. 

Injunction, General principles—Patent—Infringement, C-, 93. 

Protection of patent rights—Patent—Infringement, D, E, 83, 84. 

Patent—Protection before infringement, b\ G, 84. 

When patent has expired, 77, 54 

Patent—Tralo-uamo—Similarity—“ Likely to docoive "—Descriptive or fancy 
name —Secondary moaning — Injunction, K, 84, 83. 

Suspending the, pending an appeal — Patent— Infringement, L — N, 85, 86. 
Patent— Infringement —Gcuoral principles, O—Q, 63. • 

Interim—When grantod —Pitcnfc—Infringement, ll—Y, 68, 69. 

• Interim—When refused—Patent—Infringement, Z — E, 69, 70. 

Patent—Jjilanco of cnnvcuieiiee and mcimvenionuo, II, S, 77. 

to roslriin threats—Thruats*of proceedings by persons olhor thin pi r ,on enjoined 
—Br§ach of injunction - Patent, Z,A, 79. 

Dosign—Sale and manufacture—Infringement, J, 94. 

Inspection, Patent cases, F, 70. 

•of machino'i sold—Patent cases, G, 70. 
of process carriod on under patent—Patent cases, II, 79. 

Grounds of application for order for,—pitonl eases, I — N, 70, 71. 

Application for, of machines relied oil as anticipating plaintiff's patent, 0, 71. 
of books—After verdict, li, 71. 
of registered designs*. S. 50, 90. 91. 
of designs, P, 91. 

of, and extracts from registers of designs, S. 50, 98. 

Invention, Moaning, 9. 2, 9, O—IJ, 10. 

New manufacture, V, 10. 
and disoovery, IP, 10, 11. 
must be new and useful—Patont, S, 14, 

Results of mechanism—Improved result—Patent, T, 14. 
already known in part—Patent, I) 16, 19. 

— Where part of, new but immaterial—Patent, K, 19. 

• Examples of patentable—Patent, L—S, 19, 20. 

Use of, on acceptanco of application -Patent, S. 7, 27, 28. 

Novelty of, S. 38, 81—83. 

Inventor, First and original, T, 83. 

L 

Legal Practitioner, Addition of the words—Effect, U, 101. 

Legal proceedings. Remedy in case of groundless threats of, S. 36, 74, 81. 

Piracy of registered design, 8. 53, 92—94. 

Legal representative, Meaning, S. 2, 9, A, 11. 

Meaning extended by judicial decisions, li, 11. 

English Law, X — Z, 11, . 

Lunatic, Declaration by, etc., S. 74, 99. 
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Manufacture, Meaning, S. 2, 9. 

Procoss, O — II, 11, 12. 

and sale of component part of a combination patent Infringement, 0 , 58. 
Models, to be furnished to Indian Museum, S. 41, 84. 

N 

Notice, of proceedings to persons interested—Petition for revocation, S. 27, 81. 
of trust not to be entered in registers, 3. 58, 95. 

o 

Objections, to patent—Particulars of, Q, 77. 

Offences, Wrongful use of words “ Patent Offico”, S. 78, 101, 102. 

Opposition, to grant of patent— Onus, 8. 9, 28, 29, 2', 28. 

Encouragod—Patent—Extension, L, 37. 

Costs of— Patent, 1ST, 0, 37. 

P 

Patent, Meaning, 8. 2, 9. 

Definition, 12. 

Requisites of valid, I—L, 12, 13. 

Application, 8. 8, 13 - 21. 

Truo and Grst inventor, 0, P, 14. 

Inventions must bo new and useful, S, 14. 

Invention—RosulIs of mechanism— Improved result, T, 14. 

New principle with noval application, (J, 14. 

Old principle, novel application of, V— C, 14, 15. 

Invention already known in part, D - O, 16—19. 

Useful application of known unproductive article, H — J, 19. 

Whore part of invention new but immaterial, K, 19. 

Exnmplos of patentablo invention, L—S, 19,20. * 

Now combination, T, 20. 

** 

Prior publication and usor by patentee, U — G, 20, 21. 

Specification's. 4, 21—26. 

Specification—Method of construction. D— I, 22, 

Construction, J, K, 22. 

Nature, M, 23. 

must not bo inconsistent with the specification, N-Q, 23. 

Objection to form of, R, 23. 

Sufficiency—Disclosure, 8, T, 23. 

Test of sufficiency, U —1', 24. 

Sufficiency of, #, 24. 

Must not be ambiguous, A —C, 24, 25. 

Misleading, D—F, 25. 

Omitting essential matters, Q -K, 25. 

Copyright, L, 25. 

Whon drawings may be oalled in aid, M —O, 26. 

Proceedings upon application, S. 5, 26, 27. 

Advertisement on acccptauoo of application, S. 6, 27. 

Mothods, P, 27. 

Descriptions of genus, not species, Q, 27. 

Sufficient description, R, 27. 

Drawiugs not properly explained, etc., S, 27. 

Use of invention on acceptance of application, S. 7, 27, 28. 
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Inquiry before sealing, S. 8, 28. 

Opposition to grant of, 9. 9, 28, 29, 

Onus, T, 28, 

Nature of public knowledge), U—Y, 28, 29. 

Objection for want of novelty, Z, 29. 

Grant and sealing of, S. 10, 29,.30. 

Date of, S. 11, 30. 

Effect, extern and form of, 8. 12, 30. 

Fraudulent applications for, S. 13, 30. 

Opposing to soating, A, 30. 

Term of, S. 14, 31. 

Extension of term of, 8. 15, 31—40. 

—Grounds for, D—F, 32- 
—of great merit, Cf, 32. 

—Expensive litigation the patentco had hoen put to, U, 32. 

Loss by patentee, L, 32. 

. No profit, coupled with evidence of utility, J, 33. 

Subject to condition, K, 33. 

Non-user satisfactorily accounted for, L, M, 33. 

Question as to validity, A T —7', 33. 

Power to grant second, Q, 33, 34. 

Grounds of refusal of, B, S, 34. 

• Non-user, when fatal, T— IP, 34. 

Question as to validity, A, B, 33. 

Prolongation refused—Loss through want of business capacity,V, 35. 

Principles, D, 39. 

Subject-matter not sufficient to sustain, X , Y, 39. 

Article unprofitable—Extension refused, Z, 33. 

For benefit of patentee, K—l, 38. 

When rofusod to assignee, J , 38. 

„ *. Petition by assignee of pateut—Invoutor dead—No special merit, A', 38. 
Opposition encouraged, L, 37. 

Objection to extension of time, M, 37. 

Costs of opposition, N, 0, 37. 

Costs—Abandoned petition for extension, V, Q, 37. 

Profits—Reductions, S, 37. 

Costs of introduction, T, 37- 
Manufacture, U, 37. 

Account of profits—Must b« full and accurate, \V —.4, 38. 

Account of profits—Nature and oxtent, B~D, 38. 

Accounts not full aad accurate, E — O, 39. 

Insufficiency of account, H, /, 39. 

Accounts of receipts not filed, J, 39. 

VnJue^of disclosures—Adequacy of patentee’s remuneration—Duty of petitioner, 
K, L, 39, 40. 

Inadequate remuneration, M—P, 40. 

Restoration of lapsed, S. 16, 40,41. 

Amendment of application or specification by Controller, B. 17, 41—44. 
Amendment, in what oases, S—U, 42. 

Disclaimer—Principles, W t 42. 

—Effect. X, Y, 42, 43. 
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—Construction, A, 43. 

Explanation by, Ji, C, 43. 

Verbal alteration by, D, 43. 

On assignment, Z, 43. 

Validity of—Amendment by way of correction or explanation, E, 43, 44. 
Amendment of specification by the Court, S. 13, 44. 

Disclaimer—Presence of Controller - Costs of Controller, F, O, 44. 

Restriction on recovery of damages, 3, U), 44, 43. 

Register of, 3. ‘20, 43, 

Original claim framed in good faith and with reasonable skill and knowledge, 

7T, 43- 

to bind Crown, S. '21, 43, 46. 

Compulsory licenses and revocation, 3, 22, 46, 47. 

Revocation of, worked outside British India, S. ‘23,47 49. 

Power of Controller to revoke surrendered, S. ‘21, 49. 

Revocation of, on public grounds, S. 2,0, 49. 

Petition for revocation of, S. 26, 49—51. 

Act V of 1888, 9. 30 —Respondent showing cause by affidavits — Issue directed to 
bo tried - Onus of proof at trial, M. 50. 

Petition for revocation--Notice of proceedings to p’"sons interested, 0, '27, SI. 
Framing is-sue for trial before other Courts, S 28, 31. 

Application by licensee under--Licomee and petitioner under Patent Act having 
identical interest, N, 51. 

Suits for infringement of, S. 20, 51- 67. 

Infringement of, O --.S', 52. 

Evidence, T- 7, 62, 53. 

Leave to withdraw action for. on what terms allowed, .4, 53. 

When no action lies, B, 53 

Infringement—Injunction (icnoral piinoiplcs. C, 53. 

Injunction- Protection of rights, D, E, 53,54. 

Protection before infringement—Injunction, F, G, 54, 

Injunction whim, has expired. It, 54 
Perpetual injunction refuse!, 7, <7, 54. 

Trade name -Similarity —“ Likely to deceive *’ - -De eriptivc or fancy naino— 
Secondary meaning—Injunction, K, 54, 83. 

Suspending the injunction pending an appeal, L — N, 58, 86. 

Damages—Concr.il principles, O—R, 56. 

Suit for—Measure of damages—Ascertainment of damages boforo decree, S, 56. 
Who may mio, T, l\ 57. 

Application of known principles, IF, 57. 
of ono of several parts, X —A, 57. 

Sale of component parts of infringing machine, B, 87, 58. 

Manufacture and sale of component part of a combination, G, 38. 
of combination, D—G, 88. 

Distiuot object, 77, 7, 58. 

Different process with same elements, J — N, 88, 59. 

Colorable imitation, 0, 59. 

Article manufactured out of the infringing article, P, 89. 
by workmen, Q, 72, 59. 

What is user of, S—U, 60. 

User not for purposes of profit whether, V, 00. 
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Exercise and vend, W, 60. 

Nature of exclusive privilege granted to pitcntee—Aot XV of 1859 and Act Vo! 
1888—“ Make, sell or use **- -Exclusive privilege acquired for prone*# of pre- 
ducing certain article—Article inauuf.iomred without but sold within limits of 
exclusive privilege " Town and station of Rawalpindi," X, 60, 61. 

Objection—Principles, Z, A, 61. 

, Objection—Sufficiency, B—L, 62, 63. 

Action for—Judgment—Revocation ponding inquiry— Estoppel, M, 63. 

Suit for compensation for-- Particul m, of broaches, N, 63. 

Particulars of infringement required to be given under, 0 , 63. 

Certain defences to an action barred -Intention of legislature, i', 63, 84. 
Pleadings—Generally, Q —V, 64. 

Pleadings allowed, 11'—/), 64, 65. 

Plevdmgs disallowed, K —L, 65, 66. 

action - Shoiihand mtes - Payment b\ solicitor — Solicitor’s right to roeovor 
from client—Practice, J/, 66, 67. 

Exemption id innocent infringer from liability fur damages, S. 30, 67. 

Sale for b5,000 and my allies - Vendor* i lion m respect of unpaid revalues, N, 87. 
Infringement—injunction - General principles, 0--Q, 88. 

Inlctyn injunction—When granted, R~V, 68, 69. 

Interim injunction—When refused, Z—K, 69, 70 
cases—Inspection, F, 70. 

• cases —Inspection ol machines sold, 0, 70. 

cases—Inspection—Ol proeoss carried on under patent, II, 70. 
eases - Grounds of application for order for in.-, pec 1 ion, /— N, 70, 71. 

Appheatmn for inspeotioii ol mtchines relied on in aiil'cipuiiig plaintiffs, O, 71. 
Account of profits—Disclosure of purchasers —Practice, /', <J, 71. 

Inspection of Books—After verdict, if, 71. 

Account-Goncra), S, 72. 

Profits actually made, T, 72, 

■ Profits—Jlodo of taking account—Form of older, U, V, 72. 

Account of profits—Disclosure of names of purehaiors of goods, \V, 72. 

Certificate of validity questioned and costs thereon, S. 32, 72 —74, 

Validity of, questioned in previous action Certificate—■Solicitor and 'client— 
Costs, A, 73. 

Certificate when given, X, P, 73. 

Certificate that validity of patent had come in question, Z, 73. 

Validity of, established in previous actions—Costs—Certificate, 1J, 73, 74. 
Transmission of decrees and orders to the controller, 8. 33, 74. 

Action—Hearing with assessor, 8. 35, 74. 

Certificate that particulars of objections are reasonable—Costs, C, 74. 

Remedy in ease of groundless threats of legal proceedings, 8. 30, 74 - 81. 
Restraining throats generally, D — K, 75, 76. 
adlioa—Proof of validity of, L—Q, 76, 77. 

Validity of —Burden of proof—Action to restrain threats of legal proceedings, 
P, 77. 

Objections to, —Particulars of objection, Q, 77. 

Injunction—Balance of convenience and inconvenience, It, S, 77. 

Threats action, T, U, 78. , 

Throatl by circulars, advertisements or otherwise—Private letter, V, 78. 
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Patent— (Concluded). 

Threats contained in letters in answer to inquiries—Privileged communications, 
W, 78. 

Threats, what are—“ Without prejudice,” Y, 78, 79. 

Threat—Letter—No reference to, 79. 

Injunction to restrain threals -Threats of proceedings by persons other than 
person enjoined—Breach of injunction, Z, A, 79. 

Circulars issuod in general terms—“Person aggrieved,” J3, 79. 

Due diligence in instituting action, C, 80- 
Prosocuting action with due diligence, D, 80. 

Bight of action—Costs, E, 80. 

Grant of, to two or moro persons, 8. 37, 81. 

Where action for infringement commeneod, F, 81. 

Grant of, to two or moro persons jointly—Effect, O —I, 81. 

Novelty of invention, S. 38, 81 — 83. 

Prior publication and user, J— M, 82, 83. 

Loss or destruction of, S. 39, 83. 

Nature of public knowledge, N -Q, 83. 

Knowledge of patenteo, R, 8, 83. 

First and original inventor, T, 83. 

Provisions as to exhibitions, S. 4p, 83, 84. 

Models to be furnished to Indian Museum, S. 41, 84. 

Foreign vcsboIs in British Indian waters, S. 42, 84. 

Application of cortain provisions of tho Act us to, to designs, 8. 54, 94. 

Fees, 8. 57, 99. 

Prohibition of publication of specification, drawings, etc., whore application 
abandoned, eto., 3. Gl, 99, 96. 

Power for Controller to correct clerical errors, S. G2, 98. 

Entry of assignments and transmissions in registers, 8. 63, 96. 

Befusal to grant, eto., in certain cases, 8 G9, 98. 

Saving for prerogative of Crown, 8 . 79, 102. 

Substitution of, for rights under repealed Act, 8. 81, 102. 

Conversion o4 an exclusive privilege into a, IV—Y, 102. 

Patentee, Meaning, S. 2, 9. 

Who is a, M, 13. 

Duty of, N, 13. 

Expensive litigation the, had been put to—Patent—Extension, 17, 32. 

. Patent—Extension—L'sp by, I, 32. 

For benefit of,—Extension, E—I, 36. 

Knowledge of, R, S, S3. 

Patent office. Provision regarding, 8. 55, 94, 98. 

Officers and clerks, 8. 56, 99. 

Wrongful use of words, 8. 78, 101, 102. 

Patents and Designs Rules, 1912. See appendix. 

Perpetual injunction, refused—Patent, I, J, 94. 

Person aggrieved, Patent—Circulars issued in general terms, B, 79. 

Petition, tor revocation of patent, S. 26, 49, 91. 

Piracy, of registered design, S< 59, 92—94. 

Pleadings, generally—Patent—Infringement, Q—V, 64. 
allowed—Patent—Infringement, W—D, 64, 68. 
disallowed—Patpnt—Infringement, E—L, 68, 66. 

Infringement of design, E, 99. 
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Post, Application and notices by, S. 73, 99. 

Practice, Patent aotion -Shorthand notes—Payment by solicitor—Solicitor's right to 
recover from client, M, 68, 67. 

Patent—Aooount of profits—Disclosure of purchasers, P, Q, 71. • 

Prescribed, Meaning, S. 3, 9. 

Privilege, of reports of controller, S. 60, 96. 

Profits, Patent—Extension—Deductions, 3, 87. 

Aooount of—Nature and extent—Extension of patent, B—D, SB. 

Actually made—Patent, T, 72. 

Patent—Aooount-Mode of taking aooount—Form of order, U, V, 72. 

Aooount of,—Disclosure of namos of purchasers of goods—Patent—Accounts, 
IP, 72. 

Proprietor, of new and original design—Meaning, 8. 2, 9, 

Of design—Definition, C, 86. 

Sending design to person in non-oonfidential relation to, V, 88. 

Publication, Design—no waiver -Infringement— D, 98. • 

Prohibition of, of specification, drawings, oto., whoro application abandoned, 
, etc., S.C1, 93, 96. 

Public knowledge. Nature of, —Patent, N~~ Q, 83- 

• R 

Rectification, of register by Court, S, Cl, 97. 

of the register, Id, 97. 

Register, of Patents, S. 20, 49. 
of designs, 3. 40, 89. 

Notico of trust not to be entered in, 3. SB, 95. 

Inspection of, and extracts from of designs, 8. 59, 98. 

Power for Controller to corroct clerical errors, 3. G2, 96. 

Entry of assignments and transmissions in, ol designs, 3. 63, 98. 

Rectification of, by Court, 3. 64, 97. 

Rectification of tho, M, 97. 

Reptsfmftou, Application for, of designs, 3. 43, 84, 88 
Application to register a design, V, 88, 

Copies and specimens of dosigns, IP, 89, 86. 

Application for—Acceptance— Design, X, 86. 
application for—Objections—Design, Y, 86. 

New and original design, O, II, 87. 

Design—Combinations, J -N, 87. 

— How made, 0, 87. 

ol designs in new olassos, S. 44, 88. 

Certificate of, S. 45, 88. 

Design—Bricks, P, 88. 

Design-Marks, Q, 88, 

Design—Mode of description—Combination, R, 88. 

With partioalar thing—Design, S, 88 
D&igfi—Copyright on, S. 47, 89. 

Repeal, S. 80,102. 

Restoration, of lapsed patent, S. 16, 40, 41. 

Revocation, Compulsory licenses and, S. 22, 48, 47. 

of patents worked outside British India, S. 23, 47—49. 
of patent on publio grounds, 8. 25, 49. 

Petitidh for, of patent, 8. 26, 49—81, 
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Revocation —(Concluded). 

Act V of 1888, 8. 30—Respondent showing cause by affidavits — Issue direoted 
to be tried—Onus of proof at trial, M, SO. 

Petition for—Notioe of proceedings to persons interested, 8. 27, 51. 
pending inquiry—Estoppel -Patent—Action for infringement—Judgment, M, 83. 
Royalty, Infringement—Jurisdiction—Detail of breaches—Act XV of 1859, Ss. 4, 22 
and 34 -Measure of damages, V r , 61. 

Sale for £5,000 and,—Vendor’s lien in respect of unpaid royalties — Patents, 
N, 67. 

Rules, Power for Govornor-GenoraLin Council to malco rules, 3. 77, 101. 

s 

Sale, of component parts of infringing machine—Patent—Infringement, B, 57, 58. 

Manufacture and, of component pirt of a combination patent,—Infringement, 
C, 58. 

Requirements before delivery on, S <18, 89, 90. 

Marking of articles bofore delivery oti, X, 90. 

Savitig, for prerogative, 8. 79, 102. 

Schedule, The, 103. 

Scaling, Inquiry boforo, patent, 8. 8, 28. 

Grant and, of patent, 8. 10, 29. 

Opposing to,—Patent, A, 30. 

Signature, and venfnation of documents specified in S. 75 of the Act, R, 100. 

Solicitor, Payment by, solicitor’s right to recover from client--Practice—Patent action 
—Shorthand notes, M, 66, 67. 

and client—Costs—Validity of patent questioned in previous action—Certificate, 
A, 73. 

Specification, Patent, S. 4, 21—28. 

Mothod of construction, D — I, 22. 

Construction, J, K, 22. 

Evidence,,!/, 23. 

Title must not bo inconsistent with the,—Patent, N—Q, 23. 

Objection to form of—Patent, R, 23. 

Sufficiency—Disclosure, S, T, 23. 

Test of sufficiency, 17— F, 24. 

Sufficiency of, Z, 24. 

Must not be ambiguous, A — O, 24, 25. 

Misleading, D — F, 28. 

Omitting essential matters, O—K, 25. 

Copyright, L, 25. 

Method, P, 27. 

Description of genuB not species, Q, 27. 

Suffioiont description, R, 27. 

Drawings not properly explained, etc., S, 27. 

Amendment of application or, by Controller, 8. 17,41—44. 

Amendment of, by tho Court—Patent, 8. 18, 44. 

Prohibition of publication of, drawings, etc., whero application abandoned, ebo., 
S. 95, 96. 

Tranmission of certified printed copies of, etc., 8. 72, 99. 

Stay of proceedings, Power of High Court to stay proceedings, etc., 8. 84, 74. 
Subscription, and verification of certain doouments, 3. 75, 99,100. 
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threats, Remedy in case o! grounlesa, of legal proceedings, 8. 36, 71—81. 

Restraining, generally, D—K, 78, 76. 

Action to restrain, of legal proceedings—Validity of patent—Barden of* proof, 
77. 

by circulars, advertisements or otherwise— Private letter, V, 78. 
contained in letters in answer to inquiries — Privdogo communication, II, 78. 
what are—"without prejudice,” V, 78, 79. 

Patent — Letter—No reference to patents, 79. 

Injunction to restrain, of proceeding., by persons other than person enjoined— 
Breach of injunction—Patent, /—.1, 79. 

Patent-Duo diligence in instituting action, C, 80. 

Prosecuting action with due diligence, D, 80. 

Right of action Oorts, 80. 

Title of invention—Patent -Nature, il, 23. 

must not Do incon is\mt with the specification—P.uenl, N - < t \ 23. 

Trade name Patent—Similarity —" Tjikelv In deceive — Ilenoriplivv or fancy name— 
c Secondary meaning—Injunction, K, 51, 53. 

Transmission, of decrees and orders to the controller—Patent, S, :j:j, 71. 

Entry uf assignments and ip registers, S. (>J, 96. 
of certified printed copi >■ of specifications, e'c., S. 72, 99. 

True and first inventor, Pitcut, 0, V, 14. 

Trust, Notice of, not to be entered in registers, S. f>H, 95. 

• u 

User, What is. of patent—Infringement, S- f\ 60. 

not for purposes of profit whether infringement — Patent, P, 60. 

Prior publication and,—Patent, J—N, 82, 83. 

Y 

Verification, Subscription and, of cortain documi nl--, S. 75, 99. 100, 

Signature and, of documents specified in S. 75 of the Act, II, 100 

w 

Waiver, Design-Publication no,—Infringement, 7), 93. 

Words and phrases, Meaning of—Advocato-Ooncral, S. il, 8—13. 

Article, S. 2, 8—13. 

Controller, S. 2, 8—13. 

Copyright, S. 2, 8—13. 

" Design, S. 2, 8—13. 

• District Court, S. 2, 8—13. 

High Court, S. 2, 8-13. 

Invention, S. 2, 8—13, 

Legal representative, 8. 2, 8 —13. 

Manufacture, S. 2, 8 -13. 

Patent, S. 2. 8-13. ' 

Patenfeo, S. 2, 8—13 
Prescribed, S. 2, 8—13. 

Proprietor, S. 2, 8—13. 

Assign, Q, B, 14. 
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THE UNCLAIMED DEPOSITS ACT. 1866 . 

(ACT XXV OF 1866>.)■ 

{Passed on the 11th July , 1866.) 

HISTORICAL MEMOIR. 


Year. 


No. 
of Aot. 


Name of Act 


How affected. 


1866 XXY Unclaimed Deposits 


. j Rep. in part, Aot XXIV of 1807. 

! Act XVI of 1874. 

j Act XII of 1876, 

! Act XII of 1891. 

• 

j Supplemented, Aot V of 1870. 


An Aot to transfer to the Government of India certain securities and 
monies deposited in the High Courts of Judicature at Fort William, 
Madras add Bombay * * . 

Whereas it is expedient that certain securities and sums of money 
deposited in the High Courts of Judioature at Fort 
■-reamuio. William, Madras and Bombay * * * *, in the 

course of suits in the said Courts or in the late Supreme Courts at 
Calcutta, Madras and Bombay, respectively, and now or hereafter appear¬ 
ing to have been in such deposit for a period of twenty years or upwards, 
without any claim thereto having been made and allowed during that 
period, should be transferred and paid to the Government of India for the 
general purposes of Government: * It is hereby enacted 

as follows:— 

(Motes). 

I.-" Act XXV of 1866." 


(1) Short title. 

—- “The Unclaimed Deposits Act, 1866." See the Indian Short Titles Act XXV 

of 1866, soo Gazette of India, 1866, p. 890. X 

(2) Proceedings In Council. 

For—relating to the Bill, see Gazette of India, 1866, supplement, p. 304, B 

(8) Legislative changes. 

The portions of this Act which referred to the Administrator-General of Bengal 
• • which were repealed by the Administrator-General's Aot, 1867 (XXV 
of 1867) and the Repealing Act, 1876 (XII of 1876) and those wbieh 
referred to the Supreme Court of the Straits Settlements, whioh were 
repealed by the Repealing Act, 1874 (XVI of 1874), and by Aot XII 
of 1876, have been omitted. 0 

(4) Scope of let—Limitation. 

(o) # Act XXV o! 1866*000018 that monies paid into or deposited in the High 
Court in .the oourse of suits and remaining unclaimed for 20 yean 

63—4 
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Aot XXY of i860 (the unclaimed deposits act). [Ss. 1 to 4 


l.-"Act XXV o/ 1866 "-[Concluded). 
aro to be transferred and paid to Government; such monies or seou- 
• rities are, however, liable to repajment on subsequent establishment 

of claim to the satisfaction of the High Court. 10 C.W.N. 354 
(359). D 

(6) The only limitation applicable to an application for payment of monies 
held by the Court as realization in execution is that provided by Act 
XXV of 1866. Tbero is no other limitation. 10 C.W.N. 354. E 


Money deposited in 
High Courts and un¬ 
claimed for twenty 
years, to bo trans¬ 
ferred to Govern¬ 
ment. 


1. All securities and suqis of money deposited in the said High 

Courts * or any of them, in the Courts of suits in 
any of tho said Courts * * * * 

* , and * * 

appearing to have been in such deposit for a period of 
twenty years or upwards, without any claim thereto 
having been made and allowed during that period, shall 
be transferred and paid to the Government of India 
for tho general purposes of Government. 

(Note). 

Legislative Changes. 

See notes under tho “ Preamble ” to this Act. F 

N.B.—Tho words “ or of tho Into Supremo Courts of Calcutta, Madras and 
Bombay,” boforo and tho words “or hereafter ” after, tho word “and” 
wero repealed by Act XII of 1891. 

2. ( Proceeds of estate administered under order of Supreme Court of 
Straits Settlements or in charge of Administrator General of Bengal.) 
Rep. by the Administrator General’s Act, 1867 (XXIV of 1867), and the 
Repealing Act, 1874 (XVI of 1874). 

3. Nothing in this Act shall authorize any transfer or payment of 
any such securities, sums of money or proceeds as 
aforosaid, ponding any suit already instituted or which 
shall hereafter be instituted in respeot thereof. 

4. If any claim shall hereafter bo made to any part of the securities, 
monies or proceods which shall be transferred and 
paid to the Government of India under the provisions 
of this Act, and if such claim shall, in the case of 

securities and monies transferred and paid under the 
first section of this Aot, be established to the satisfaction of the High 
Court * * * from which the transfer shall have been made, * * *, 

the Government of India shall pay to tho claimant the amount of the 
principal so transferred and paid as aforesaid, or so muoh thereof as shall 
appear to be due 1 to the olaimant. * * * * * * 

(Notes). 

Legislative Changes. 

Soe notes under the “ Preamble ” to this Aot. 0 

“ Appear to be due." 

Costs of petition. 

As to the-under this section, see the Unclaimed Deposits Aot, 1870 

(V of 1870). H 


Transfer not math) 
pending suits. 


Re-paymont oil 
subsequent estab¬ 
lishment of claim. 



THE UNCLAIMED DEPOSITS ACT, 1&70. 

(ACT V OF 1H70 K) 


[Passed on the, 4th February, 1870.] 
HISTORICAL MEMOIR. 


Year. 


1870 


No. of 
Act. 


Name of Act. 


I 


Unclaimed Deposits 


How affected. 


Uep, in part, Act II of 1874. 

Act XVI of 1874. 


An Act to onablo tho High Courts at tho Presidency-towns to doal with 
coats # of petitions for certain moneys trunaforrod to Government. 

WHEREAS the High Courts of Judicature at Fort William, Madras 

• Preamble. and Bombay have no power to doal with tho costs 

of petitions undor 8. 4 of Act XXV of 1866 (to 

transfer to the Government of India certain securities and moneys deposited 
in the Ilirjh Courts of Judicature at Fort William, Madras and Bombay 
v ") * 1 i ' for payment of certain securities, moneys or proceods 

transferred to Government; 

And whereas it is expedient to confer such power upon tho said High 
Courts ; 

It is hereby enactod as follows: — 

(Notes). 

#.-*• Act Vof 1870." 

41) Short title. 

“ The Unclaimed Deposits Aot, 1870.” See the Indian Short Titles Act. 1892 
(XIV of 1897). k 


(2) Statement of Objects and Reasons. 

For the-, see Gazette of India, 1870, Pt. V, p. 5. B 

(8) Proceedings in Connell. 

For-see Gazetlo of India, 1869. supplement p. 1506; Gazette of India, 

1870, supplement pp. 53, 57, 92 and 136. 0 

(4) Legislative Changes. 

The words "and in the Supreme Court of the Straits Settlements and the 
pioceeds of certain estates in tho charge, cl the Administrator General 
# of Bengal ,r after tho words “ Bombay ” were repealed by the Repealing 

Act, 1874 (XVI of 1874). O 




0 


lot Y of 1870. (the unclaimed deposits act). [8.1 


Act V of 1870 "—(Concluded). 

Tho words " or under S. 60 of the Administrator General's Act, 1870 ”, before 
, “ for payment of etc.”, have been omitted as Act XXIV of 1867 and 

this Act so far aB it relates to the Administrator General were repealed 
by Act II of 1874. B 

(5) Rules. 

See rules for twenty-two Madras ports, Gazette of India, 14th Sep. 1872, 
p. 872, Fort St. George Gazette, 1st Oot., 1872, p. 1617: Supplementary 
Rules Gazette of India, 4th Oct. 1873, p. 881: Port Surgeons, Fort 
St. George Gazette, 7th Sep. 1875, p. 1509. F 

Rules for eight Burmese ports, Gazette of India, 29th March 1873, p. 271. 

1. Whenever any of the said Courts shall make 
Powortodirect by an or( ] er on an y 8Uc h petition, the Court may direct by 

be tyiid. whom the whole or any part of tho costs of each party 

are to be paid. 
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THE INDIAN LAW REPORTS ACT, 1875. 

(ACT XVIU OP 1875 1 .) 


Passed by the Governor-General of India in Counoil. 

{Received the assent of the Governor-General on the 13th October, 

1876.) 


An Act for the improvement of Law Reports. 
HISTORICAL MEMOIR. 


Year. 


No. | 
of Act. | 


Name of Act. 


1875 

1875 


II The Indian Law Reports 
XVlII I)o. 


llow affeotod. 

Rop. Act XVIII of 1075. 

Rep. in part Act XII of 1876. 


.Whereas it is expedient to diminish tho multitude and expense of 
„ ,, the law reports published in British India, and to 

improve thoir quality: And whoreas with a view to 
furthering these objects, the Governor-General in Council proposes to 
authorize tho publication of reports of cases decided by tho High Courts of 
Judicature established undor the 24th and 2oth of Victoria, Chapter 104 2 ; 
It is hereby enacted as follows 

* (Notes). 


l.-“ Act XVIII ofl875 . ” 

(1) Statement of Objects and Reasons. 

For tho-, see Gazette of India, 1875, Pt. V, p. 139. 

(2) Proceedings In Council. 

— For-, see Gazette of India, Extra supplement, dated 31st July, 1875, 

p. 5 and Gazette of India, Extraordinary, dated 25th October, 1875, 
p. 1. 


PUBLICATION OF THE INDIAN LAW REPORT8. 


1.—Allahabad Series. 


1. A Reporter shall be appointed for the High Court of the North-Western Provin¬ 
ces, and Aalkwork under the supervision of a Council to be constituted as follows 

One Puisne Judge. 

Two Barristers. 

Two Vakils of the Court. 

Each of the above shall from time to time be appointed by the Chief Justice. 

2. The Reporter shall be appointed and paid by the Governor-General in Council, 

3. The Reporter shall be primarily responsible for the selection and form of the 
reports, but on all questions of principle he shall consult, and be guided by the Council. 




2 Act XYIII of 1870 (INDIAN LAW REPORTS ACT). 

I.-” Act XVIII of 1875 ’’-(Continued). 

I.—Allahabad Series —(Concluded). 

4. >The entire supervision of.the literary work and editing of the reports, including 
such arrangements as may be needed to ensure the report of each oase being ready for 
the press as soon aB possible after judgment is delivered, will rest with the Counoil; the 
Local Government being responsible for all arrangements oonnected with printing, 
publication and distribution. 

6. If the Judge or Judges who decided any case desires or desire that it should not 
be reported, it shall not be reported. 

6. If the Court or the Chief Justice desires that the Reporter shall consult it or him, 
or any Committee appointed by it or by him on any case or matter, it shall be his duty 
to do so. 

7. If the Court or the Chief Justice desires that any oase decided by the Court or 
by any Division or Judge thereof shall be reported, and signifies suoh desire to the 
Reporter, the case shall, subject to rule 5, be reported and published. 

8. The Council may, with the approval of the Chief Justice, make rules of business 
for the Council. 

9. The reports shall be published under the authority of the Governor-General in 
Counoil, and the Council is horoby empowered to publish them under such authority, 

10. In framing reports regard shall bo had to the following general rules and 
principles:— 

(a) Every report ought to contain a statement of all facts necessary for a due 

understanding of the decision. 

(b ) Reports ought not [to state any faots whioh are clearly unnecessary for a 

due understanding of the decision. 

(c) In judging whether to insert or to omit a statement of facts, it is better to 

err on the side of over-statement than of under-statement. 

(d) It is not meant that the Reporter must state the facts over again if there 

is a clear, full and oonsecutive statement of them in the judgment. 

(e) As a general rule, cases for which a full statement of facts oannot be 

obtained are not to be reported. 

(f) Ab a general rule, every report ought to oontain a statement of the argu¬ 

ments of counsel, sufficient to show what points were pressed upon the 
Court. 

(g) The Reporter should note any material bearing which the deoision may 

have on other decisions or on any principle of law, and whioh is not 
otherwise apparent on the faoe of the report. 

(h) Every report ought to contain a full copy or account of the judgment 

delivered by the Court and by eaoh Judge thereof, or of so muoh of 
the judgment as bears on the point for whioh thb case is reported. 

(i) As a general rule, oases turning upon evidence or inferences of fact, oases 

relating to the construction of private documents, and generally oases 
whioh do not illustrate some principle of law or Borne important 
bearing of an enactment in a way not covered by previous decisions, 
ought not to be reported. 

(f) In selecting cases for report, the Reporter is to be guided by the weight 
and importance of the deoision, and the existence of materials for a 
satisfactory report, and is not to abstain from reporting a oase 
merely because he may think the deoision to be erroneous, or to be 
in oonfliot with other decisions. [Government of India Notification 
No. 14, dated the 7th August 1886. See Gasette of India, 1886, 
Ft. I, p. 481] 



lot XVIII of 1878 (INDIAN LAW REPORTS ACT), $ 

!•—“ Act XVIII of I87S Continued ). 

’ II.—Bombay Sorias. 

Order. 

The Governor-Geneial in Council is pleased to make the following rules in regard 
to tho publication of the Bombw Serin? of the Indian Law Reports in supersession of so 
much of too Notification of tho Government of Indit in tho Legislative Department, 
No. 11, dated the 7th August, 1835, as relates to that series. 

1. The staff for editing the Umnbiv StIos of tho Indian Taw Reports shall be an 
Editor assisted by two or more Reporters as the Council of Luv Reporting mav pres, 
cribo. 

•2, Tho Editor shall have control ovor, and define the duties of, tho Reporters, and 
shall work under the supervision of the Council of Liw Reporting, 

3. Tho Council of Law Reporting shall bo constituted as follows ; — 

Tho Cbiof Justice, 

Two Puisne Judges, 

• The Advocate-General, 

Tbu Government Pleader. 

The two Puisne Judges shill,•from lime to time, be selected by tho Chief Justice. 

I. The bolitor shall be ippomteJ and paid by the Governor.General in Council. 
Tho Reporters shall be appointed by lIio Editoi with the approval of the Council of law 
Reporting. 

5. The number of Reporters and the sal lries to be paid to them shall be determined 
by the Council of L.uv Reporting, and the salaries of the Reporters shall bo paid by tho 
Editor out of liL own Hilary 

6. Tho appointment of tho Editor shall bo for a period not exceeding five years at 
a time. 

7. The appointment *of the Reporters shall bo on such terms as tho Council of 
Law Reporting may determine. 

,8. The Local Government shall bu responsible fur all luraugumontr connected with 
the printing, publication and distribution of the Reports. 

9. The Council may, with the approval of the Chief Justice, make rules of business 
for the Council. 

10. Tho Reports shall be published under the auilmriiy of the Governor-General in 
Council, and the Council is hereby empowered to publish them under such authority. 

II. Subject*to such instructions as may, from lime to time, with the arproval of the 
Chief Justice, bo issued by the Council, regird shall bo bad in framing Reports to tho 
.following general rules and principles: — 

(a) Every Report ought to contain a statement of all facts, necessary for a due 
understanding of the decision. 

{b) Reports ought not to state any facts which arc clearly unnecessary for a 
due understanding of the decision. 

(c) In judging wholhor to insert or to omit a stitunent of facts, it is better 

• • to,err on tho side of overstatement than of understatement. 

(d) It is not meant that the Reporter must state the facts over again if there 

is a clear, full aurl consecutive statement of them m the judgment. 

(ef Ah a general rule, cases * for which a full statement of facts cannot be 
obtained are not to bo reported. 

(/) As a general rule, every Report aught to contain a statement of the argu¬ 
ments of counsel, sufficient to show what points were pressed upon 
* the Court., 

51—4 
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Aot XYIII of 1875 (INDIAN LAW REPORTS 'ACT). 


/,— “Act XVIII of I87S ’’-{Continued), 

II.—Bombay Series -(Concluded). 

■ (tj) The Beporter should note any material bearing which tho deoision may 
have on other decisions or on any principle of law, and which is not 
otherwise apparent on the face of the Report. 

(h) Evory Report ought to contain a full copy or account of the judgment 

delivered by the Court, and by each Judge thereof, or of bo much of 
the judgment as bears on the point for which the case is reported. 

(i) As a general rule, cases turning upon evidonoe or inferences of fact,, cases 

relating to the construction of private documents, and generally, cases 
which do not illustrate somo principle of law or some important 
bearing of an onactment in a way not coverod by previous decisions, 
ought not to be reported. 

(j) . In selecting cases for report, the Reporter is to be guided by the weight and 

, importance of the decision, and the existence of materials for a 

satisfactory report, and is not to abstain from reporting a case merely 
because he may think the decision to be erroneous or to be in conflict 
with other decisions- 

111.- Calcutta Series. 

Revised Rules for the Calcutta Series, Indian Lavj Reports. 

No. 19, dated the 31st August, 1391. —In supersession of that portion of tho 
Notification in this Department, No. 14, dated the 7th August, 1885, which rel&tos to 
tho Calcutta Sories of the Indian Law Roports, the Govornor-Genoral in Counoil has 
been ploasod to make the following rules in regard to the publication of the said series:— 

1. Tho Roports will be published under the supervision of a Council to be constitut¬ 
ed as follows: 

The Judges of the High Court, Calcutta, nominated by the Court. 

A Barrister nominated by tho Advocates of tho said High Court. 

A V^kil nominated by the Vakils practising in tho said High Court. 

An Attorney nominated by the Attorneys duly authorized to practise in 
tho said High Court. 

2. Each member of tho Council shall continue in office for ouo year from the 
dato of his nomination and no longer; but any retiring member may be re-nominated 
for a further term of ono year, and so on as often as the nominating body Bhall please. 

3. Tho Hou’blo tho Chief Justice on behalf of the Court, the Hon’ble the 
Advocate-General on behalf of lhe Bar, tho Senior Government Pleader on behalf of 
the Vakils, and tno President of tho Attorney's Association on behalf of the Attorneys, 
are hereby respectively authorised to take such steps as may be necessary for giving 
effect to tho foregoing regulations 

4. Tho Council shall have the solo power of fixing the number of Reporters 
and tho amount of their remuneration, and of appointing, suspending and dismissing 
them ; and it shall have authority to frame suoh rules as it may deem fit for the gui¬ 
dance of the Reporters in tho preparation and publication of the Reports und 1 generally 
in the discharge of their duties. 

6. The Governor-General in Counoil will place at the disposal of the Counoil 
the sum of Rs. 1,862 per mensem, or suoh other sum as may from time to time be 
sanctioned for the purpose, for or towards the remuneration of the Reporters and 
the defraying of the oost of their office establishment and stationery. 

6. The IiOoal Government will be responsible for all arrangements connected with 
printing, publication and distribution of the reports. 
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Act XVIII of 1878 (INDIAN LAW BE PORTS ACT). 

l.~“Act XVtU of 1875 ’’-(Continued). 

III.—Calcutta Series— (Concluded). 

7. The reports shall be published under the authority ol the Governor-General 
in Council, and the Council constituted under these rules is hereby empowered to 
publish them under such authority. [See Gazette of India, 18J4, I’t. 1. p. 180.] 

IV.— Madras Series. 

I. A Rg per tor shall bo appointed for the High Court of Madras, and shall work 
under the supervision of a Council to he constituted *18 follows : — 

A Judge of the High Court. 

The Advocate-General. 

One other Member of tho Bar. 

One Solicitor. 

One Vakil. 

Tho Judge, Member of the Bar, Solicitor and Vakil shall from time to timo be ap¬ 
pointed by the Chief Justice. 

* 2. The Reporter shall be appointed and paid by the Governor-General in Council. 

3. The Ucportor shall be primarily responsible for the selection and form of tho 
reports, but on all questions of prilH-ipIo lie shall consult, and be guided by tho Council. 

4. The entire supervision of the literary work and editing of the reports, including 
such arrangements as may bo needed to ensure tho report of each caso being ready for 
the gross as soon as possible after judgment is delivered, will rest with the Council, tho 
Local Government being responsible for all arrangements connected with printing, 
publication and distribution. 

5. If the Judge or Judgos who decided any case desires or desire that it Rhnuld not 
be reported, it shall not bo reported. 

6. If the Court or tbo Chief Justice dosiros that tho Reporter shall consult it or 
him, or any Committee appointed by it or by him on any caso or matter, it shall bo 
his duty to do so. 

7. If the Court or tho Cbeif Justice desires that any cise decided by tho Court or 
by any Division or Judge thoreof shall bo reported, and signifies such desire to the 
Reporter, the case shall, subject to rule 5, be reported and published. 

8. The Council may, with the approval of the Chief Justice, make rules of business 
for the Council. 

9. The reports shall bo published under the au'hority ol the Governor-General in 
Counoil, and the Council is hereby empowered to publish them under such authority. , 

* 10. In framing reports regard shall be had to the following general rules and 
principles :— 

(al Every report ought to contain a statement of all faots necessary for a duo 
> understanding of the decision. 

(6) Reports ought not to state any facts which arc clearly unnecessary for a 
• • due understanding of the decision. 

(c) In judging whether to insert or to omit a statement of facts it is better to 

err on the side of over-statement than of under statement. 

• 

, (d) It is ‘not meant that the Reporter must state the faots over again if there 

is a clear, full and consecutive statement of them in the judgment, 

(e) As a general rule, cases for which a full statement of facts cannot be 
* obtained are not to be reported. 
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Aot XYIII of 1878 (Indian law reports act). 


[ 8.1 


1.—“Act XVIII ot I87S "—( Concluded). 

IV.—Madras Series— [Concluded). 

f) As a general rule, every report ought to contain a statement of the argu¬ 
ments of counsel, sufficient to show what points were pressed upon 
the Court. 

(y) The Reporter should note any material bearing which the decision may 
have on other decisions or on any principle of Uw, and whioh is not 
otherwise apparent on the face of the roport. 

(h) Every report ought to contain a full copy or account of the judgment deli¬ 

vered by th,o Court and by each Judge thoreof, or of so much of the 
judgment as bears on the point for which the case is reported. 

(i) As a general rule, cases turning upon ovidenco or inferences of faot, cases 

relating to the construction of private documents, and, generally, 
cases which do not illustrate some principle of law or some important 
bearing of an enactment in a way not covered by previous decisions, 
ought not to bo reported. 

O') In selecting cases for report, the Reportur is to be guided by the weight and 
import inoe of the decision, and the existence of materials for a satis¬ 
factory loport, and is not to abstain from reporting a ease merely 
because he may think the decision to be erroneous, or to bo in contiiot 
with other decisions. [Government of India Notn. No. 14, dated tko 
7th August 1885 ; Gazette of India, 18.85, PL. I, p. 43 L.] - A 

2.~" 24th and 25th of Victoria, Chapter 104.” 

See "The Indian High Courts Act." 


Short, title. 

% 

Local oxbont. 
Commencement s . 


4. This Acb may be called The “ Indian Law 
Reports Act, 1875." 

It extends to the whole of British India 1 ; 

And it shall come into force on such day as the 
Governor-General in Council notilices in this behalf 


in the Gazette of India. 


(Notes). 

I 'Extends to the whole of British India.” 


Places where Act has been declared to be in force. 

This Aot has been doclared, by notification under S. 3 (a) of the Scheduled Districts 
Act, 1874 (XIV of 1874), to be in force in the following Scheduled Districts, namely :— 

The Districts of Hazaribagh, Lohardaga and Manbhum, and P.irgana Dhalbhum 
and the Kolhan in the District of Siugbhum. (The District of Lohardaga included at 
this time the present District of Palam.iu, whioh was separated in 1894 ■{ LtWiardaga is 
now called the Ranohi District, see Calcutta Gazette, 1899, Pt. I, p. 44). See Gazelle 
of India, 1881, Pt. I, p. 504. * B 

2.—” Commencement.” * 

Operation of the Aot. 

This Aot came into force on the 1st January 1876, see Gazette of India, 1875. 
Pt. I, p. 589, B-l 
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Sb. 2 to 4] Aot XVIII of 1878 (indian law reports act). 

2. Act II of 1875 {to diminish the multitude and improve the 
Aot II Of 1875're. quality of Law Reports, and to extend the area of their 

* >0a e ' authority ) is hereby repealed. 

3. No Court shall be bound to hear cited, or shall receive or treat as 

Authority given V ^tunty bi,,di “ S ,° n th ° r0pOrfc ° f ^ 0aS0 
only to authorized ( » 0 culed by any of the said High Courts on or after 
reports’. # the said day, other than a report published under the 

authority of tho Governor-General in Council. 

(Notes). 

/—“ Authority given only to authorized report ." 

(1) Unreported ease—Ho authority. 

An unreported case or ruling is not to bo treated as an authority, regard being had 
to S. 3 of Act XVIII of 187r>, 1 C.W.N. 73‘2. (Dit s., 28 C. 289-S C.W.N. 326.) *C 

(2) Scope of S, 3—Monopoly of Indian Law Reports. 

8.3 was framed to constitute a monopoly, if tho Judges so desired, for tho authoris¬ 
ed Law Re^prts. It does not prevent the Court from looking at an uureported judg¬ 
ment of other Judges of the same Court. 28 C. 289 -5 C.W.N. 32G. (4 C.W.N. 732, Dias.) 

A High Court judgment is none the less an »uthorit\ because it has not boen 
reported. 5 C.W.N. 32G (327). D-E 

(3) Proper use to be made of Law Reports by Court. 

A Court is entitled to rotor to reports of cases as precedents. But, becauso a judg¬ 
ment, order or dooroe finds a place in tho reports of cases, the Court should not lake 
cognizance of such judgment, order, etc. The party relying on it should bo asked to 
produce a copy of the samo and file it in the record of the case. [27 C. I (P.C.), /?.] 
28 C. 171. P 

4. Nothing herein confcainod shall be construed to givo to any judicial 
Authority of judi- decision any further or other authority than it would 

cial decisions. have had if this Act had not boon passed. 
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THE WASTE LANDS (CLAIMS) ACT, IHtW. 


CONTENTS. 


Sections. 


Preamble. 


1. Provision for enquiry into claims lo lam , or objections to sale of 

same. 

2. Procedure in such cases. 

Notification of conditions. 

3. Postponement of salQ ponding enquiry, to allow claimant to contest 

rejection of claim. 

4. Salo to bo stopped if claim appoar to bo established, but may after* 
, wards bo proceeded with. 

5. Delivery to claimant of copy of ordor of rojoctiou or of sale. 

Order when final. 

Report to Board. 

Decision of Board. 

Certification to Court. 

Notice to claimant. 

Decision when final. 

6. Power to order suit to try claim admitted by Collector. 

7. Special Court for trying claims. 

Power of members. 

Exclusion of officer making original enquiry. 

Notice of constitution of Special Courts. 

Claims not cognizable in other Courts. 

9. Special Courts when held. 

10. Plaintiff and defendant in suit undor section n. 

Appearance. 

Proviso. 

(Plaintiff and defendant in suit undei section G. 

11. Regulation of proceedings. 

12. Procedure before hearing. 

Procuring attendance of witnesses. 

Power to require attendance of claimant. 

13. Procedure on hearing. 

14. No kppeal or revision. 

5$ A 



Act XXIII of 1883 (the waste lands (claims) j56t). 


15. Reference of question of law, etc., to High Court, etc. 

When reference obligatory. 

16. * Court may proceed notwithstanding reference, but not make final 

order. 

17. Records of cases where to be deposited. 

18. Limitation as to claims to land sold or dealt with. 

Provision for such claims if preferred within time. 

19. ff claim established, possession not to be given, but compensation. 

20. Whon land sold not absolutely, or not sold, but otherwise dealt 

with. 

21. Award under two last sections to bo in full satisfaction. 

22. Government not barred from awarding compensation for land 

absolutely sold, though claim be not preferred in time. 

23. Compensation for land sold subject to condition, if claim proved, 

though not preferred in time. 

24. Interpretation-clauso. 

Number. 

Condor. 




(Act XXIII op 1803*•) 
[Passed on the 10th Marchj 1 800. ] 


HISTORICAL MEMOIR. 


Year. 


i No. | 
of Act. 


Name of Act. 


How afleoted. 


1863. i XXIII The Waste Lands (Claims) 


Rep. in part, Act IX of 1871. 


All Act to provide for the adjudication of olaims to waste lands. • 
Whereas it is expedient to make special provision for tho spoedy 

„ ,, adjudication of olaims which may bo preferred to 

r ream bio. 

waste lands proposod to bo sold, or otherwise dealt 
with, on afccount of Government, and of objections takon to tho sale or 
other disposition of such lands : It is enacted as follows: 


* (Notea). 

/.-" Act XXIII of 1863." 

(l) Short title. 

11 The Waste Lanas (Claims) Act, 18(53.'’ See tho Indian Short Titles Act, 1897 
(14 of 1897). A 

(9) Proceedings relating to the Bill. 

B’or—, soo Calcutta Gazette, 18G3, Suppli-mont, p. 109. B 


(3) Places where Act has been declared to be in force. 

This Act has been declared to ho in fore" in—the whole of British India, except 
as regards tho Scheduled Districts, by the laws Local Extent Act, 1874 
(15 of 1874), 8. 3, the Arakan Hill Districts, by tho Arakan Hill D»s- 
, tricts Laws Regulation, 1874 (9 of 1874) S. 3. 0 

It has further been declared by notification under 8. 3 (a) of tho Scheduled 
Distriots Act, 1874 (14 of 1874), to be in force in the following Sche¬ 
duled Districts, namely 

West Jalpaiguri ... See Gazette of India, 1881, Pt. 1, p. 1. 

The Districts of Hnzaribagb, 

Lohardaga (now the Ranchi 
District, see Calcutta Gazette, 

1899,/Pt. 1, p. 44) and Man- 
bhum, and Pargana Dhal- 
bhum and the Kolhan in the 
Distriot of Siogbhum. 

The Porahat estate in the Sing- 
bhum Distriot. 

Komaon and Oaihwal. 

The Scheduled portion of the 


Ditto. 

1881, Pt. 1, p. 504 

Ditto. 

1897, Pt. 1, p. 1069. 

Ditto. 

1876. Pt. 1, p. 606, 



Act XXIII of 1863 (the waste lands (claims) act). 

t.—"Act XXIII of 1863 "—{Continued). 

Mirzapur District. ... See Gazette of India, 1879, Pt- 1, P- 983. 

JaiAisar Bawar, ... Ditto. 1879, Pt. 1, p. 882. 

The Districts of Itazua, Pesh¬ 
awar, Knbat, Bamiu, Dora 
Ismail Khan and Dera Ghazi 
Khan. [Portion* of Ihc Dis¬ 
tricts of Hamm, lianvu Dcra 
Ismail Khan and Dei a Ghaz\ 

Khan and the Dvtncts of 
Peshawar awl Koliat now 
form the North West frontier 
Province, see Gazette of India, 

WDl, Pt l,p. S.i?. and ibid., 
nm, Pt. t, p. V5, but its 
application to that part of the 
Hazara district known as tip¬ 
per 'ianawnlhas been haired br/ 
the I las ira (I ip/wr TaniwaU 

Itci/ulation, 11)00 t'.' of J'lOO) .. Ditto. 188G, Pt. 1, p. 48. 

The District ot Lahaul ... Ditto. 1886, Pt, 1, p. SOI. 

The District of 8>lhot ... Ditto. 1379, Pt. 1, p. G3t. 

Tho Districts of K urorup, Nun- 
gong, Darrang, Sibsagar, 

Lakhimpur, Goalpara (^x -hi¬ 
ding the Eastern De.ir>) and 
Cach.vr (excluding the North 

Oae.har Hills). Ditto. 1878, Pt. I, p, 538. 

It has been declared mid >r 8. 3 ifci of the same Aol not to be in force in the 

fiehodutod Districts in Uanjam and Viz.agapatam, soc Gazette of India, 
KW, Pt, 1, p. 872. D 

It has bO'-n ex ended, by notification under 8. 5 of the last mentioned Aot, to 
tho following Scheduled Districts, namely :— 

Western Dvara ... See Gazette of India, 1875, Pt. 1, p. 497. g 

Tho Tarai of the Province of' 

A « r » Thtto. 1876, Pt. 1, p. 505. 

(4) Construction of the Act. 

(a) This Aot must bo construed in acoordanoe with the sottled rules of construc¬ 
tion. Now it is a familiar rule of construction that an Aot is not to be 
so interpreted as to interfere with rights of property, exoapt by express 
words or necessary implication. And that rule has been acted upon 
in this ooumry no le a thau in England. 12 C. 279 (284V « F 

(5) On tho one hand, where tho Legislature has intended to take away proprie- 
tory rights it has expressed that intention in dear language. (Ibid.) G 

Examines. 

(i) Thus in Kegulation VIII of 1819, when it was intended that the sale of a 
tonuto for arrears of rent should put an end to intermediate inoum- 
branettrt, the longuage of 8. II stated that intention expressly. (Z6id.)H 
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Aot XXIII of 1883 (the waste lands (claims) act). 

“ Act XXIII of 1863 {Continued). 

(ii) So again in the Limitation Act, XV of 1877, when it is intended that on 
the determination of the period for suing to recover property the 
right Bhall be extinguished, the words of S. ‘28 clearly Say eo. {Ibid.} 1 
(e) On-the other hand, where an Aot oxpressly takes away one particular re¬ 
medy which would otherwise have been open for enforcing a right of 
property, nr in u.iy other particular interferes with proprietory rights 
but does not, in express words nr bv necessary implication, deolaro 
' that those rights shill cease >n exist., the method of interpretation 
which has boon and ought to bo adopted is to give effect to the Act 
exactly so (ar ns its words extend, uid no further. {Ibid). 3 

(6) Claims dealt with by the Act. 

The only claims dealt with by tho Act are i-lnuns sat up by persons objecting to 
or complaining of t.h<i salo of lands as waste lands. l‘J C. 279 (285). K 

(C) Whether Act applies at all to any lands oxcept lands which are the property of 
Government. * 

• (o) An Act interfering vith private right is to ba oonstruod strictly. 12 0.279. 

(b) (Jutcrc —Whether the terms oi the Act are not sufficiently satisfied by 
making it apply»to w isto lands of G lvernmiut; and by understanding 

* the claims and olijictions menu mod in tho Act as claims in respoot of 
Government land and objections woh the sami limitation—-claims for 
example of tenants and others claiming to hold under Government, 

* claims to easements and other rights over the land, claims and 

objections based upon contract. {Ibid.) L 

(7) Consequences of holding that provisions of Aot bar rightB of real owner. 

The consequences of holding that tho provisions of this Act bar tho right of tho 
real owuer, especially if those provisions bo extended to titles adverse 
to the proprietory right of Government whom it professes to sell, 
would no very serious; and the offset might be in many oases not to 
promote security of titles, but insecurity. 1*2 0.279 (287). M 

(8/ Consequences of holding that Act applies to lands sold as waste land. 

The consequenoes of holding that tho Act applies to lands sold sb waste land, 
though not so in faot, would be not less serious, i‘2 C 279 (297). N 

(9) Object of Act. 

— 1 (a) The object of the Act, wouid seem to have been to give a purchaser or lessen 
of waste land under Government a clear title to tho land itself, the 
Government holding itself responsible to compensate any person who 
may establish a claim to tho land within a certain time. 12 C. 279 
(289). 0 

fb) This view of the Act has boon adopted by this Court in 7 W.K. 474 in which 

it was held that claims to land sold under the Act can only be prefer¬ 
red in accordance with the provisions of the Act, and that the jurisdio- 
• ^ won of 'ho ordinary Court is barred. (Ibid). P 

(10) Waste land -Definition-Application of Aot. 

(a) No definition of waste land is given in the Act and the expression may 
therefore be taken to have its nsual meaning of unoccupied or unculti¬ 
vated laud. 12 C. 279 (290). Q 

( b , And nowhere in the Act is it said that the waste lands spoken of must be 

* uuocoupicd lands, the property of Government, {Ibid). R 
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/.—“Act XXIII of 1863 ’’-(Concluded). 

(c) It is assumed of course that lands will not be sold unless they are the pro¬ 
perty of Government; but the very object of tbe Aot is to dispose of 
claims preferred on the ground that the land sold or otherwise disposed 
of is not the exclusive property of Government, but that the olaimant 
has n proprietory right or some other interest in it, (Ibid). 5 


i. When any claim shall bo preform! to any waste land proposed to 
bo sold, or otherwise dealt with, on account of Gov- 
ornmont, .or whon any objection shall be taken to the . 
sale 1 or other disposition 2 of such land, the Collector 
of the district in which such land is situate, or other 
officer performing the duties of a Collector of Land 
Revenue in such district by whatever name bis oflieo is designated, shaH, 
if the claim or objection bo preferred within the period mentioned in the 
advortisomont to ho issuod for the sale or other disposition of such land, 
which period shall not ho loss than throo months, procood to make an 
enquiry into the claim or objections. 

(Notes). * 

4 

/ _M Co/pM 

Waite landi-Sale. 


Provision for cn 
quiry in claims to 
land, or objections 
to sale of same. 


Wasto lands arc of two descriptions, assessed and unassessed. 
ing Orders, No. 32. 

(i) ASMKKHWM WASTE 1 ANUS. 


Boards ijltand- 


Whon- 


—is darkhastod for by two or more persons and tho Tahsildar, Divi¬ 
sional Odiccr nr Collector is unablo to decide which of them baa the 
best claim lo have tho land assigned to him for cultivation, the Col* 
loetnr of tho Distriotmay order tho right of occupying the land to be 
sold by public auction to the highot biddor. (Ibid). U 

(ii) Unabbrsseh waste i.anh. 


lie- 


— it will bo put to auction and sold to tho highest bidder, if before 
tho tuna of sale no claim of privato proprietorship or of txclusive 
ocoupaucy, or of any other right, incompatible with the sale of the 
land be preferred to tho land, Boards Standing Orders, No. 34. Y 

2.— “ Other disposition. ” 

“ Other disposition," scope of the expression. 

Tho expression “other disposition ’’ probably refers to tho right of Government 
to grant unassessed waste lands on puttah, cowle ot otherwise. See 
Hoards Standing Orders. No. 31. ^ 

2. The Collector or othor ollicor as aforesaid shall call upon the 
claimant or objector to produce any evidence, or docu- 
ments, upon which he may roly in proof ft Irs claim 
or objection ; and after considering the same, and 
making any further enquiry that may appear proper, shall dispose of the 
oase by an order for the admission or rejection of the olaim or objection; 
and if the land is proposed to be sold, for tho sale of tho same subject to 
any condition or reservation which, to such Collector or other officer as 
aforesaid, shall appear to be proper. 


Procedure in suoh 
cases. 
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Notification of' 
conditions. 


Scope of Bection. 


If the land is ordered to bo sold subjeet to any 
condition or reservation, suoh condition or reservation 

shall bo notified to intending purchasers at the tiino 
of sale. 

(Note). 


This section provides for the procedure to be observed by tho Collector and the 
order to bo made by him. 12 C. 279 (2S2). X 

3. Pending an onquiry into any claim or objoc- 
salo° St peiiding lt cn- ^ion unclor tho last precoding soction tho Collector or 
G uir y. other ollicor as aforesaid shall postpone tho sale or 

othor disposition of tho land ; 


and, if ho shall order that such claim or objection bo rejected, ho 
shall furbhor postpone tho sale or othor disposition <Jf 
•to contest rejection land, to allow tho claimant or objector to contest 
of claim. the order of rejection in tho man nor horoinaftor pro¬ 

vided. . 

* (Note). 

Scope of section. 

This section providos for stay of sale pending enquiry. 12 C. 279 (282). Y 

4. If tho Colloctor or othor ollicor an aforsoaid, 
shall consider tho claim or objection to bo established, 
and that tho sale or other disposition of tho land should 
not take placo, ho shall stop tho sale or othor disposi¬ 
tion of tho land; 

but suoh sale or other disposition of tho land may aftorwards bo pro¬ 
ceeded with, if, on an order issuod by tho Local Covormnont to try tho 
claim or objection, as provided in soction G of this Act, tho claimant or 
objector shall fail to establish the same. 

(Note). 

Scope of section. 

This soction providos for an absolute stay if tho Collector finds tho claim or 
objection well foundod. 12 C. 279 (2H3). Z 

5. 1 f tho Collector or othor ollicor as aforesaid shall order that the 

claim or objection bo rojootod, or that tho land bo sold 

Delivery to claim- 8U ljj ec t; fc 0 an y condition or reservation, or that it be 
ant of copy of order ■* 

of rejection or of sale, otherwise dealt with, ho shall cause a copy of such 
• / order to be delivered to tho claimant or objector ; 


Sale to be stopped 
if claim appear to be 
established, but may 
afterwards bo pro¬ 
ceeded with. 


and if such claimant or objector shall not, within one weok from the 
delivery of such copy, or within such further time 
Order when final. ^ the Collector or other officer as aforesaid, for any 

special reason to be recorded, shall see fit to grant, give notice in writing 
to such Collector or other officer as aforesaid, that he intends to contest 1 
such order, the order shall be final. 
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Decision of Board. 


If the claimant or objector shall, within the time allowed, give such 
notice, the Collector or other officer as aforesaid shall 
Report to Board, immediately make a report to the Board of Revenue 

or other superior revenue authority , and shall forward with such report a 
copy of his ordor, stating fully all the circumstances of the case, and the 
evidence adduced in support, or otherwiso, of the claim or objection ; 

and such Board, or othor authority, on the receipt of such report, 
and after calling for any further information which it 
may considor necessary, may confirm, modify or 
revorso the ordor of tho Collector or othor officer as aforesaid. 

If the Board or other authority as aforosaid confirm the ordor of the 
Collector or other officer as aforosaid, or modify suoh 
to order in such manner as to leave any part of such 
order in force advorso to tho claimant or objoctor, the 
Collector or othor officer as aforosaid shall certify such ordor to tho Court 
constituted as hereinafter provided 

• 

Notice to claim- and such Court shall forthwith give notieo to the 

ant * claimant or objoctor: 

and if such claimant or objoctor shall not * * * institute 

Decision \vtoon a suit 2 in such Court to establish his claim or objec- 
® nal * tion, the order of the Board or othor authority aforo¬ 

said shall bo final. 


Certification 

Oburt. 


(Notes). 

(1) Legislative changes. 

The words " within thirty days from tho delivery of suoh notice from the 
Court " Tn the las* para wore repealed by tho Indian Limitation Act, 
1871 (9 of 1H71). h’or limitation, see now the Indian Limitation Act, 
1908 (9 of 1908). ft. 

(3) Scope of section. 


By this section, if the Collector's decision is adverse to the claimant or objec¬ 
tor, his order is final, unless the claimant or objector, within a week 
after receipt of the order, nr such exsended time as tho Collector may 
allow give notice that he wishes to dispute tho otdor. If ho does, tho 
matter is to be reported to the Hoard of Revenue or other superior 
Revenue authority. If tho decision of tho higher revenue authority 
is adverse to tho claimant, that decision is to db communicated to the 
special Court, constituted undei a subsequent section, and the decision 
is final unless within M davs tho claimant or objoctor files a suit in 
tho special Court. 12 C. 279 )282j. , g 

N-B. —The latter part of this miciwu is altered m form but not id substanoo 
by the subsequent Limitation Act, of 1871, (J 

l.— “ Contest.” 

Collector failing to give notice- Contest if necessary. 

Where the Collector failed to give notice of his intention to dispose of the es¬ 
tates, it was not incumbent on tbo plaintiff to contest the sale within 
the period prescribed by S. 6 , Act XXHI, of lb63. 2 Agra. 368. D 
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2.—"Suit." 

(1) Watte land—Stamp-duty. 

In a suit under S. 5, Act XXIII of 1S63, by a claimant fo waste laud proposed 
to be sold or otherwise dealt with on aooount of Goverumeift, or by 
an objection to the sale or other disposition of such laud, the plaint 
must be on a stamp of 100 rupeos. 7 W.R. 340. E 

(2) Suit to contest award by Board of Revenue—Extension of time. 

The Court cannot extend the time allowed for preferring a suit to contest an 
' award by Board of Revenue. 5 W.R. Waste Lvids Court, Rof. 1. F 

(3) Institution of suit. 

The filing of a VakaUtnama is not institution of such a suit. [Ibid.) 0 


6. The local Government may, within twolve months after the date 


Power to order 
suit to try churn 
admitted by Colloc¬ 
utor. 


on which the claim of any claimant of waste land, or 
the objection of any objector, as aforesaid, shall have 
been admitted under this Act by the Collector or other 
oflicor as aforesaid, direct a suit to ho brought to try 


the claim or objection of the claimant or objector, in 
Court constituted as horeinaftor provided. 


(Note). 


Scoop of section. 

This section gives power to tho Government to institute a suit in tho spnoial 
Court to dispute the finding of the Collector if in favour of theolaimant 
or objoetor. 12 C. 279 (282). H 


*7. For the investigation and trial of claims under this Act, tho local 

Government shall constitute, in every district in which 
Special Court for . , , , , , , - , , 

trying claims. tnero may he any waste lands capable ol being sold, 

otherwise dealt with, on account of Government, a 
Court consisting of an uneven number of persons, not less than three, of 
whom the Judge of the district, or tho officer presiding in the principal 
Civil Court of original jurisdiction in the district, by whatever name his 
officejmay bo.designatod, shall ho one. 


Powor 

bars. 


Any one or more of the members of which such Court shall consist 
shall have power to make all such orders in tho 
case as may bo necessary prior to tho hearing of the 
suit: 


of mem- 


Provided that, whenever the Collector, or other ollicer, by whom tho 
» / original enquiry was held, is the officer presiding in 

^Exclusion of officer fch e principal Civil Court of original jurisdiction in the 
enquiry? 8 ° n na district, suoh officer shall not be a member of such 
Court. 


(Note)- 


Scope of section. 

This section providos for the constitution of the special Court. 12 0. 279 (232). I 


06 B. 
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8. Whenever any Court is constituted under this Act, notice thereof* 
shall be given by a written proclamation, oopies of 
Notice ol oonatitu- which shall be affixed in the several Courts, and in 

^ 8peoial the offices of the several Collectors and Magistrates of 

the district; 

and from the date of the issue of such proclamation no other Court 
shall be competent to entertain any claim 1 or objeo- 
Claims not cogni/.a- tion belonging to the class of claims or objections for 

bio in other Courts. . . , , , . . ... , - • 

tho trial and determination of which such Court is 
constituted. 


(Notes). 

" From the date . claim. ” 

(f) Scope of section -Construction of Aot—Ordinary Courts considering claims to 
waste lands when raised by way of defence. 

(а) Tho Aot must bo construed strictly so far as ic interferes with private rights, 

and there is no doubt that, 'whatever may have beon the intention of 
its framers, its language, while probably suflioient to baf a suit in the 
ordinary Courts for the reoovery of waste lands sold or otherwise dis¬ 
posed of by Government, does not go to tho extent of barring the 
ordinary Courts from considering claims to such lands when raised by 
way of defence. 13 C. ‘279 (290). J 

(б) I3y 8. S the ordinary Courts are barred from entertaining olaims and objec¬ 

tions belonging to the olasa of olaims or objections for the trial or 
determination of whioh the special Court is constituted. (Ibid.) K 

a 

(c) Such claims and objections oould only bo put forward before the speoial 

Court by a claimant or plaintiff. (Ibid.) L 

(d) It is difficult to see how olaims or objections raised by way of defenoe 

could oomo before the special Court at all, (Ibul,) ■ 

(e) It seems to follow that what is barred by S. 8 is 8 olaim or objection 

brought by a plaiatiff and not tho assertiou ol a title set up by way of 
defence, (Ibid.) H 

(2) Sale by Government—Rights of person in possession—Defence may be heard if 
■et up by perion in possession. 

There is nothing in Act XXIII ol 1863 to prevent a person, who has a good 
title and has throughout beon in possession,or who has a good title,and 
at any time suooeeda in peaceably getting possession, and is not ousted 
in a possessory suit, or who for any other reason iB in the advan¬ 
tageous position of a defendant, from defending his rights, notwith¬ 
standing any sale, whioh the Government may have processed to make 
under the Waste Lands Aot. 19 0. 279. 0 

9. The Courts constituted under this Act shall be 
whecoTeld. CourtB held at such place, or places, within the limits of their 
respective jurisdictions, as shall be oonsidered most 
convenient. 
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Plaintiff and de¬ 
fendant in suit under 
section 5. 


Appearance. 


Proviso, 


Plaintiff and de¬ 
fendant in suits 
under section G. 


10. In every suit instituted under section 6 of this Act, the claimant 
of the WAste land, or objector to the sale or other dis¬ 
position of such land, shall appear as plainti|f; and 
the Collector, or other officer aforesaid, shall appear 
as defendant on the part of Government. 

Either party may appear by pleader or by agent: 
Provided that, if such other officer as aforesaid be the presiding 
officer of the Principal Civil Court of original jurisdic¬ 
tion in the district, tho local Government shall 
appoint some other officer to appear as defendant in the case on its 
behalf. 

In any suit ordered to be instituted hy the local Government under 
section 6 of this Act, the Government, by an officer, 
to be appointed for the purpose, shall appear as 
plaintiff; and the claimant or objector as aforesaid 
shall appear as defendant. 

, * (Note). 

Scope of section. 

By this section, in suits in tho special Court, the parties are to be the claimant 
or objector and the Government. 12 C. 270 (283). p 

11. In suits instituted under this Act, except as 
hereinafter provided, the proceedings shall be regulated, 
so far as they can be, by tho Code of Civil Procedure. 

(Note). 

Scope of section. 

This section relates to procedure. 12 C. 279 (283). Q 

12. The Court shall fix a day for the appearance of the parties, and 
for the hearing of the suit, of which duo notice shall 
be given to the parties or their agents; and on the day 
so fixed, the parties or their agents shall bring their 
witnesses inj*> Court, together with any documents on which they may 
intend to rely in support of their respective statements. 

If either party require tho assistance of the Court to procure the 

Procuring attend ft ttondance of a witness on such day, ho shall apply to 
anoe of witnesses. the Court in sufficient time before the day fixed for 
the hearing of the suit; and the Court shall issue a 
subpoena requiring such witness to attend the Court on that day. 

• ^ It shall be competent to the Court to require the 

attendanceo/oSSm Personal attendance of the claimant of the waste land, 
ant. or objector, as aforesaid, on the day fixed for the hear¬ 

ing, or at any subsequent stage of the suit. 

(Not*). 

Soope of section. 

Thih section relates to prooedure. 12 0. 279 (298). B 


Regulation of pro 
cceding8. 


Procedure before 
hearing. 



12 Act XXIII of 1863 (the waste lands (claims) act). [8.13 to 16 


On tho day fixed for the hearing of the suit, or as soon after as' 
may he practicable, the Court shall proceed to examine 
tho claimant of the waste land, or the objector, or his 
agent (when his personal attendance is not required), 
and tho witnesses of the parties ; 


13. 


Procedure on hoar 
ing. • 


and upon such examination, and after inspecting the documents of 
the parties, and making any further onquiry that may appear necessary, 
shall proceed to pass such order in the case as it may consider just and 


proper. 


(Note). 


Scope of section. 

This aeotion relates to procedure. 12 C. 279 (283). 


8 


•No appeal or rovi 
sion. 


14. No appoal shall lie from any decision or order 
passed under this Act, nor shall any such decision or 
ordor bo open to revision. 


15. If, on tho trial of any suit under this Act. any question of law or 

of usage having tho forco of law, or tho cpnstruetion 

Hcforonco of ijucp- of ft document affecting the merits of the case, shall 
tion of law, etc., to 

High Court etc. arise, on which tho Court shall entertain reasonable 


doubts, tho Court may, oither of its own motion, or on 
tho ipplication of any of the parties to tho suit., draw up a statement of 
the case and submit it, with its own opinion, for tho opinion of tho High 
Court of Judicature, or of the highost Civil Court of Appoal and Revision 
in tho territory in which tho land is situato . 


Provided that it shall ho tho duty of every Court held under this Act 
XVluvi ref r **° raa ^° 8UC ^ rofcronco to such High Court, or Court of 
obligatory. Appoal, if, in any suit under this Act, any question shall 

arise involving any principle of general importance, 
or the rights of a class 


Scope of coctlon. 


(Note). 


This section proviJ.."i for a reference from the special Court to the High Court 
on question of law. 12 C. 279 (2S3). f 


16. The Court may prooeed in tho case notwithstanding a reference 
to the High Court, or other highest Civil Court of 
notwithsUndmg 3 ^ Appeal ns aforesaid ; and may pass an ordor contingent 
ferenco. upon the opinion of tho High Court, or other Court as 

aforosaid, on tho point referred , 

but no final order for the sale or other disposition of the land in 
... . n , question in tho suit, or for the admission or rejection 

ordor. °f a °y olaim or objection which shall be before the 

Court in such suit, shall lie passed, until the receipt of 
.the order of the said High Court, or highest Civil Court of Appeal. 
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{Note). 

Scope of section, ' 

This section deals with procedure. 12 C. 279 (233). U 

17. The record of cases disposed of by Courts constituted undor this 
Records of cases Act shall bo deposited amongst the records of the 

where to be deposit principal Civil Court of original jurisdiction in the 

district in which the proporty in dispute is situato. 


(Note). 


Scope of section. 

This section deals with procedure. 12 0. 279 ( 283). Y 

18. No claim to any land, or to compensation or damages in respect 
of any land, sold or otherwise dealt with on account gf 

Limitation as to (iovernmonl 1 as waste land, shall bo received aftor tho 
.claims to land sold . .. , , . . , 

or dealt with. expiration of three years from the date on which such 

land shall have been delivered by the Government to 

tho purchaser, or otherwise dealt with. 


Tf within three years after any lands hnvo been delivered by tho 
m (Iovornmont to tho purchaser 2 or otherwise dealt with, 

claims l! if° n prefo 8 rred any °* a ' inant or objoctor shall prefer ft claim 3 to tho 

within time. land so delivered, or otherwise dealt with, or an objec¬ 

tion to such sale, or to compensation * or damages in 
respect thereof, in the Court constituted undor this Act for tho district in 
which the land is situate, and shall show good and sufliciont reason for 
not having proferrod his claim or ohjoction to the Collector or other officer 
a3 aforesaid, within tho period limited under section 1 of this Act; such 
Court shall file tho claim or objection, making tho claimant or objector 
plaintiff, and tho Collector of the district or other officer as aforesaid (wit!) 
the liko provision as aforesaid if such other officer bo tho presiding officer 
of tho principal Civil Court of original jurisdiction in tho district), tho 
defendant in the suit; 

, and the foregoing provisions of this Act shall be applicable to the 
trial and determination of the suit. 


The report of the officer omployod to give delivery, or to take posses¬ 
sion, on the part of Government, of the land sold or otherwise dealt with, 
shall be coqclusive evidence as to the date on which such delivory was 
made, or possession was taken. 


(Note). 

N.B. —Down to 8. 18, there is no provision for dealing with any claim or objec¬ 
tion which has not been submitted to tho Colloctor before the date 
fixed by advertisement for the sale or other disposition of the land. 
• 12 C. 279 (283). V 
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/.—■“So/d or otherwise .... waste land. ** 

Onus on purchaser to show whether lands were waste lands. 

(u) It is very doubtful to state that it is not neoessary for the purchaser of waste 
lands, in order to entitle hiin to rely upon S. 8 or 8.18, to show that 
the lands were waste at the time of the purchase. 12 C. 279 (286). X 
6 ) Throughout the Aot, exoept in one instance, what is spoken of iB waste land. 
The one instance referred to is in 3, 18, where the words ooour “sold 
or otherwise dealt with on account of Government as waste lands.’’ 
(Ibid.) Y 

(c) Having regard to the immediate context in which the words occur, and to 
the connection of that seotion with the earlier parts of the Act, it is 
very much doubtful whether these words extend the Boope of the Aot, 

' and whether the Act applies at all to any lands which are not waste 

at the date of the sale, (Ibid). Z 

2.— “ Purchaser. ” 

Purchaser cannot be compelled to give patta to person claiming to be occupant 
before sale. 

A purchaser of land sold as waste land, under Act XXIII of 1861 cannot be com¬ 
pelled to grant a pottah to a persoif alleging himself to have been in 
occupation of the land before the sale. 7 W.K. 474. ‘ A 

3.—“Prefer a claim. " 

Purchaser of waste lands— Person having good title and being in possession— 
Rights. 

(n) There are no words in the Act declaring cither expressly or by necessary 
implication, that a purchaser of w&sto lands shall take an absolute 
title, or that the right of any other person shall be barred, or that any 
such person shall bo disabled from asserting his rights in any way 
whaievor, except in the one case in which the Act itself forbids it; and 
that is where he is the claimant. There is nothing in the Act to pre¬ 
vent a poison, who has a good title and has throughout been in posses¬ 
sion, or who has a good title, and at any lime succeeds in peaceably 
getting possession, and is not ousted in a possessory suit, or who, for 
any other reason, is in the advantageous position of a defendant from 
defending his rights, notwithstanding any sale whiob the Government 
may have profcssed'to make under the Waste Lands Aot. (Ibid.) B 
(6) On the contrary, there are indications, in the Act itself that this distinc¬ 
tion was peesent to the minds of the framers, for by S. 18, the period 
within which a claim adverse to a sale must be filed begins to run, 
not from the sale, but from tho time when the land has been delivered 
by the Government to the purchaser. (Ibid). C 

Compensation." 

Suit tor compensation for land wrongly told as waste. 

(fl) If the claimant haa omitted to ooroe in due time to stay tho\jale{ and the 
land has actually been sold, his only remedy is by a suit under S. 18 
for compensation making the Collector a defendant. 7 W.R. 474. ‘ D 
(f>) The object of the Waste Land Act it to give a purchaser or lessee of waste 
land under the Government a clear title to the land itself, the Govern¬ 
ment holding itself responsible to compensate any person, who may 
establish a claim to the land within a certain time. (7 W.R 474, 
Appr). 12 0.279. * E 
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19. In any oase in which the land has been sold, if the Court shall be 
of opinion that the claim of the olaimant is established, 
ed** c * 8 * m . e8ta ^ ,0 ^‘ Court shall nob award the claimant possession of 
be’ given^bu^oom^ ^he land in dispute ; but shall order him to receivo from 
penaation. the Government Treasury, by way of compensation, a 

sura equal to the prioo at which the laud was sold, in 
addition to tho costs of suit. 


20. If the land shall have been sold subject, to uny condition or 
reservation, or shall not have boon sold, but shall have 
been otherwise dealt with on account of the Govern¬ 
ment, and liie Court shall bo of opinion that tho claim 
to such land, or the objection of an objector, is esta¬ 
blished, tho Court shall award tho claimant or objector 
to receive such sum, in respect of his interest in such land, as shall ho 
• awarded in that behalf under the provisions of Act VI of 1857 1 (for (he 
acquisition of land Jor public purposes), 


When land sold 
not absolutely, or 
not sold, but other¬ 
wise dealt with. 


and thereupon tho Lodal Government shall procood under the said 
Act to obtain an award of the value of such interest. 


(Note). 


Bco^e of section. 

This section contains some provisions for tho case in which tho land ban been 
dealt with othorwisc than by ab.soluto sale. 12 0. 279 (284). P 


I.—" Act VI of 1857 


N.B.— See now the Land-Acquisition Act, 1894 (J of 1894), S. 2. 

21. An award under any of fclio provisions of tho two last procoding 
sections shall ho in full satisfaction of tho claim of tho 
last sections to bo in claimant or objector; and shall bar any future claim 

full satisfaction. on his part, in respect to tho land in suit resting on 

the same cause of action, or on a cause of action 
which existed prior to the date of tho salo or other disposition of tho land 
on account o*f Government. 


22. Nothing in this Act shall be held to prevent tho Local Govern¬ 
ment from awarding, to any claimant of waste land 
sold on account of Government, on proof to tho satis¬ 
faction of tho Local Government of the claim of such 
claimant (notwithstanding that he may not have pre¬ 
ferred his claim either to the Collector or other officer 
as aforesaid, or to the proper Court constituted under 
this Act, within the period prescribed by this Act)» 
such amount as compensation for the said land, within tho limit as to 
amount mentioned in section 19 of this Act, if tho land have been sold not 
subject to any condition or reservation, as to such Local Government may 
seem proper. 


Government not 
barred from award¬ 
ing compensation for 
land absolutely 
sold, though claim 
be not preferred in 
time. > 
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(Note). 

Boope of sections 22 & 23. 

S 3 . ^2 & 23 reserve to the Local Government the power of granting oompensa- 
• tiou, alihough no claim or objection may have been made within the 

prescribed period. 12 0. 279 (2bl). G 


23. If the land have been Bold subject to any condition or reserva¬ 
tion, or have beer, otherwise dispossed of, on account 
Compensation for of Government, and any claim to such land.or objec- 

condiUon 8l ]f ^ claim t ' on Ki ^° or °^ ier disposition of the land, shall 

proved, though not be proved to the satisfaction of the Local Government, 
preferred m time. although not preferred to the Collector or other officer 
.".s aforesaid, or to tim Court constituted under this Act, 
within tho period proscribed hv this Ael, the Local Government may 
award to such claimant or objector such amount as to such Local Govern¬ 
ment may appear to ho tho value of the interest of such claimant or 
objoetor in such land. 

(Note). 


Scope of sections 22 & 23 

l’.y Ss. 22 and 23 tlm (iovernnient is authonsed to awaid compensation even 
after the pciind of limitation in cases in which tho claim is proved to 
iia satisfaction. 12 C. 273 (2S‘.i), H 


Interpretation- 

clause. 

Number. 

Gender. 


24. Unless tho contrary appears from tho context, 
words importing tho singular number shall include the 
plural number, and words importing tho plural number 
shall include tho singular number ; and words import¬ 
ing tho masculine gender shall include femalos. 
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N.B. —The following cases, though not fallii'g under nuy partii'ui.tir sections of 
this Act, are collected horc for facility of reforeuoe, >mco they all relate 
to “ Waste Lauds." 

(1) Waste land vested in Ruling power. 

In India, as a geiurai rule, th<' wisto lands are ve-ted m the Ruling power, 2 
13. 19. 

(2) Waste lands—South Canara— Presumption as to Government ownership. 

The general presumption in the Disirioi of South Canara is in favour of Govern* 
merit ownership of any immemorial waste lands to which no private 

• person can show a title by grant, or by such usor and occupation as Is 

inconsistent wild tho proprietary right of Government. What acts prove 
such user and occupation must be determined according to tho oircum- 

* stances of each case separately. A man's wnrj was simply the amount 
of tho assessments payable by him for his lands, which were not neces¬ 
sarily all adjacent, but might be situated at a distance from each other 

• and even in different villages. ‘28 M. 257 = 15 M.L.J. 147. 

(3) Unsettled and unoccupied waste land not belonging to private owner. 

Unsettled and unoccupied waste land, not being the property of any private 
owner must bo held to belong to the State. This view is not opposed 
to tho polio) of British Government in India, and is in aooordauoo 
with sucli policy as appears from tho express language of Lho preamble 
of Reg. Ill of 1828. 2G C. 792 = 3 C.W.N. Cub. 

(4) Waste land—Presumption. 

Tho faot of land lying waste does not of itself show that no one is m possession, 
8 W.R. 422. 

(5) Waste land—Possession-Ownership. 

Where land is waste, and there is no visible sign of occupation the possession 
must be taken to go with tho right, and the right is prim a facie in the 
zemindar of the estate to wbioh the waste land belongs. 22 W.R. 

. 419. 

(6) Possession of waste lands—Limitation—Presumption. 

There may be such possession of waste lands as to proteot a suit from being 
barred by limitation, and where the question of possession is doubt¬ 
ful, a presumption will arise in favour of the party who proves title. 

• ,* 11 W.R. 207 (268). 

(7) Title—Possession, presumption of, from evidence of title—Waste lands. 

In disputes as to the right to possession of jungle lands, it is only in oasss 
where'neither party has exercised any acts of ownership over the lands 
in question that the Court may resort to evidence of title, and 
presume that the party proved to have the title baa also possession. 

• 6 C.L.R. 481, 
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(8) Land emerging from a bhll—Praeumptlon as to possession of owner. 

Where lands emerge from a bhil, tbo possession of the owner is presumed to 
oontinue, until the oontrary is shown when such lands remain pa tit or 
* waste, whether it be culturable or unoulturable. (9 0. 744 and 19 0. 

660, R.) 24 C. 256=1 C.W.N. 304. 

(9) Uncultivated land—Limitation—Possession. 

(a) If adverse possession for a sufficiently long time is provod, the title of a 

porson to uncultivated or jungle land may be barred by limitation in 
the same manner and to the samo extent as in the oase 6f cultivated 
land; the ovidon’ce of possession being the exercise of such acts of 
ownership as would ordinarily be exercised over property of that 
nature. 23 W.R. 368. 

(b) Advorse possession may be pleaded to bar a claim as regards uncultivated 

lands in tho samo manner and to the samo extent as regards cultivated 
lands. 3 W.R. 73. 

(10) Grant—Non-ralrasl waste land—Power of Collector to make grant—Right of 
the former occupant. 

Where the lands situated in a non-mirasi district is allowed by the puttadar to 
lie waste, the Collector is competent^to make a grant, of it to another. 
Such grantee oannot bo ousted by tho former occupant. ,1 M.H.C. 12. 

(11) Allowing to lie waste not abandonment. 

A nnrasidar who has purchasod certain land cmnot, by allowing it to lie waste, 
be considered to have abandoned it so as to entitle tlia Revenue 
autborities to grant it to another. 7 M.ll.C. R. 98. 

(12) Ryotwarl lands-Nature of right possessed by ryot in his lands—Right of 
Government to grant to other ryots lands allowed to lie waBte. 

In ryotw.m lands, the ryot has by immaterial custom and usage an indefea¬ 
sible right, of occupation ho long as ho pays tho Government assess¬ 
ment feed on tho lands ; but on his abandoning the lauds and ceasing 
io make ihe payment, tbo Government possess tbo power of granting 
them to other ryots for purposes of cultivation. 1 M.H.C.R. 407. [R. 
2 M.H.C.R. 1.] 

(13) Waste lands-Patta—Rights of mlrasdars. 

The issue of a patta for the, cultivation of waste lands to the mirasdars of the 
village is iu form only an annual settlement; there is uothing in the 
® n t? a 8''ments to indicate tho orcation or recognition of a permanent 
light in the mirasdars such as can be determ im.d only in the manner 
laid down in 7 M.H.C.R. 9S. 1 M. 205 (P.B.). 

(14) Grant of waste lands-Mortgage—Sale-Construction whether lands sold or 
mortgaged. 

The grantee of certain waste lands in Burma mortgaged them for Beoaring 
advanceg taken for the part payment of the purchase money. Sub¬ 
sequently ho entered into an arrangement with his creditor for the 
advance of the whole balance. Thon, on the joint application of the 
grantee and his creditor, an entry was made in the Revenue Register 
to tho eflect that the ownership had been transferred from the grantee 
to the oreditor, am| endorsements in the same'terms on the document 
of grant. In a suit for redemption brought several years after, held, 
with rospeot to the question which arose as to whether the transaction 
was a mortgage or a sale, that, on the true oonstrootion of the joint 
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petition and the orders made thereon, the entry and the endorsements 
were, intended only as a record of the arrangement proposed by the 
patties and sanctioned by the registering offioer; that the intention 
was not to have an absolute sale; and that the transaction ( was a 
mortgage which the plaintiff could redeem. 31 C. 8S3 (P.C.). 

(15) Right to use of waste land—Permissive nse hy tenants—Right of landlord to 
erect building—Works of permanent character executed by licensee—Ease¬ 
ments lot (V of 1883), Ss. 60, 61. 

In a* suit by a zamindar to have his right declared to build a house on Borne 
waste land in tbe mouzab, the defendants, who wore tenants in the 
mouzah, resisted the claim, on the ground that they had built wells 
and water-courses on the land, aud had a right also to use it as a thresh¬ 
ing-floor and for stacking cow-dung. Held that tbe defendants 
having acquired no right adverse to the plaintiff as owners, by prescrip¬ 
tion or otherwise, in tbe land, their right of use could only be as 
licensees of the plaintiffs ; and although he could not interfere witlj 
their right to the well, which wore works of a permanent character, 
and on which the defendants had uionrrcd expenses, ho could revoko 
the license as to the other use cianu- d of the land, and his claim to 
build the house should therefore be dt-oreed. 8 A. G4. 

# 

(1G) Rights of pasturage In zainindari waste lands—Right of zamindar to re claim. 

Where the village wafib-ul-arz provided only that the village cattle may graze 
* on waste land, in the same manner as they were in tho habit of graz¬ 

ing all aloug, but contained no understanding or covenant by the 
ztmindar ownor of the village not to re-claim or bring under cultivat ion 
any laud which then was waste land, tho mere permission to the villa 
gera to exorcise the oustomery right, of pasture over tho waste lands 
cannot ta-ke away from tho zamindar tho p iwor to rc-olaim such waste 
lands for cultivation. 19 A. 172 = 17 A.W.N. 35. 

(17) Free grazing lands set apart by Government for village cattle—Disposal of 
part of such lands by Government—Extent of right of pasturage in Govern¬ 
ment waste lands—Relative rights of villagers and Government, how far 
within Civil Court’s jurisdiction. 

Consistently with tho course of legislation in the matter, Civil Courts may havo 
•jurisdiction to declare that the villagers of a specified village are en¬ 
titled to rights of free pasturage over Government waste lauds within 
the limits of their village. They cannot, however, go further and 
enjoin the Collector to pursue any particular courso in connection 
with them, while at all events he is acting bona fide in pursuance of 
the power which the provisions of the Statute confer upon him. 21 
B. 684. 

(18) Vaste lands, unassessed—Right of pasture against Government—Presumptive 

right * 

Where the plaintiffs were granted certain unassessed lands on darkhast, and 
the defendant obstructed the plaintiffs and set up an immemorial 
right of pasture and denied the right of Government to grant the 
lands on darkhast. Held that a right of pasture does not exclude the 
owner’s right to the possession and enjoyment of the property over 
• which such right may exist. 
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Whether, in the case of Government waste, where the owner has no use for the 
property and is not present on the spot to resist any aots of trifling 
enjoyment on the part of auother, the mere pasturing of oattle by the 
adjoining ryot would amount to an enjoyment as of right so as to create 
a prescriptive title, 20 M.L.J. 362=7 M.L.T. 3S0=M.W.N. (1910) 
75a»5 Ind. Gas. H58. 

(19) Salt by Crown-Cause of action—Burden of proof. 

Assuming that the Crown has the right to oust any person who, without its 
sanotion, occupies wasto land which has nob been appropriated for any 
publio purpose, it cannot, by instituting a suit for a declaration of 
right or ejoctment without specifying a date at which the cause of 
action arose, compel a defendant to prove possession for CO years. 9 M. 
175. 

(20) Suit to established right to grant of puttah of waste lands—Preferential right 
of ocoupancy. 

In a suit by A and others, as the mirnsdars of a vi lags, to establish their right 
to the grant of a puttah in respect of curtain wiste lands of the village 
as agiinst H and others to wbom the saul lands had been granted, 
whero the Collector, who was also made a defendant, stated that the 
llookumnamah Rules of the District directed that lauds should be 

I 

given to mirasdars on their tendering sulliciont socuri^v, and that A 
and others had, on previous occasions, recoived lands for which offers 
had been nude by others, in consideration of their (A and others) pre¬ 
ferential right, but that they had failed to cultivate the lands cf pay 
the assessment in breach of their agreements. Held that A and others 
were entitled to the relief sought for. t M.H.C.R. i‘29. 
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THE 


LOCAL AUTHORITIES LOAN ACT, 1879 1 . 

(ACT XI OF 1879.) 

PASSED BY THE GOVERNOR-GENERAL OF INDIA IN 

COUNCIL. * 

Received the assent of the Governor-General on the 21sf July 1870. 

HISTORICAL MEMOIR. 

Name of Aot. How ailected. 

Local Public Works Loans R'p., Act XI of 1879 

Local Authorities Loan Amended Aot XV of 1885; 1 of 

1905 ; V of 1907 


Year. 


No 

of Act. 


* «1871 XXIV 
1879 XI 


WHEREAS it is expedient bo re-enact the Local Public Works Loan 
Act, 1871, with the amendments hereinafter appearing ; 
It is hereby enacted as follows :— 

(Notea). 


Preamble. 


/.—“ Local Authorities Loan Act, 1879.” 

(1) Statement of Objecta and Reasons. 

The-wag not published, the bill having been introduced and passed Atone 

sitting; 1 

(3) Proceedings with regard to the bill. 

p oc -see Gazette of Iudia, supplement, 1879, p. 872. B 

1. This Act may bo called “ The Local Authori¬ 
ties Loan Act, 1879 

Local extent.' It extends 1 to the whole of British India ; and 

Commencement. shall come into force upon the passing thereof. 


Short title. 


* (Notes). 

I,—” Extends.” 

Plaeea where Act has been declared to be In force. 

The Aet has been deolared, by notification under S. 3 (a) of the Scheduled 
. Districts Aot, 1874 (XIV of 1874), to be in foroe in the following Sobe- 
• * duled Districts io the Ghutia Nagpur Division, namely 

The Districts of Hazaribagh, Lohardaga and Manbhum, and Pargana Dhalb- 
bum and the Kolhan in the Distriot of Singbhum, see Gazette of 
Iadia, 1831, Pt. 1 , p* 604. The District of Lohardaga included at 
this time the present Distriot of Palamau, which was separated in 
1894 ; Lohardaga is now called the Ranohi Distriot; Calcutta Gasette, 
1889, Pt. 1, p, 44. 



2 


Act XI of 1879 (local authorities loan act). [Ss. 1 to 4 


I—“ Extends”— (Concluded.) 

It has bean declared to be in foroc in Upper Burma generally (except the Shan 
States), by the Burma Laws Aat, 1898 (XIII of 1898), S. 4 (1) and 
Soh. 1, 

It has been declared in foroe in the Santhal Parganas by the Santhal Parganas 
Settlement Regulation (III of 1872). S. 3, as amended by the Santhal 
Parganas Justice and Laws Regulation, 1399, (III of 1899). G 

2. The Local Public Works Loan Act, 1871, is hereby repealed. But 
all applications, declarations, authorizations, attach- 
XlVof 1871 AOt loans and rulos made under the said Act shall 

he doemod to have boon made under this Act. 


3. In this Act, “local authority” l means any body corporate, 
municipal committee, 2 or othor persons legally en¬ 
titled to the control or management of any local or 
Municipal Fund, or legally entitled to impose any coss, rate, duty or tax 
upon any porsons within any local aroa ; * * * 


Local authority.” 


“ funds," used with reference to any *local authority, includes any 
'Funds" local or Municipal Fund to the control or manage¬ 

ment of which such authority is legally entitled, and 
any cess, rate, duty or tax which such authority is legally entitled to 
impose, and any proporty vestod in such authority ; and. “ work ” includes 
ft survey whether incidental to any other work or not. 


Legislative changes. 


(Notes). 


In 8. 3 tho word " and ” before the word “ funds ’’ was omitted by section 2 of 
tho Lo^al Authorities Loan (Amondmont) Act, 1907 (V of 1907). D 
By the same enactment after the words “vosted in such authority ” the follow¬ 
ing words were inserted, viz., "and work “ inoludes a survey 
whether incidental to any other work or not," 


Local authority. ” 

Local authority—Definition. 

" Looal authority ” shall mean a municipal committee, distriot board, body of 
port commissioners or other authority legally entitled to, or entrusted 
by the Government with the control or management of a municipal Or 
looal fund, [8. 3 (28), General Clauses Aot, 1897 (Aot X of 1897).] E 

2.—"Municipal Committee.” 

Municipal Committee. 

It is not affected by the Ajmere Municipalities Regulation, 1886 (V of 1886), 
see 8.169. p 

4. Any looal authority desiring to obtain a loan, on the seourity of 
its funds or any portion thereof, for the carrying out of 
may^be granted*on any wor ^ 9 which it is legally authorized to carry out 
seourity of funds. may, in manner provided by the rules made by the 
Governor-General in Council under the power herein¬ 
after ooDferred, apply to the looal Government for such loan. 
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Power to Gover- 5, Tbo Governor-General in Council may from 

Oonnoil to make t,mQ fco fclmo uittke ru,0S 1 consistent with this Act as 
roles. to— 

(1) the nature of the funds on tho security of whioh loans may be 

made: 

(2) the works for whioh loans may be made; 

(3) tho manner of making applications for loans ; 

(4) the inquiries to be made in relation to such loans, and tho 
manner of conducting such inquiries ; 

(5) tho casos and the forms in which particulars of applications and 

proceedings, and ordors thereon, shall bo published ; 

(6) tho casos in which tho local Government may mako loans with¬ 

out the previous sanction of tho Governor-General in Council, 

■ and the casos in which such previous sanction must bo 

obtained ; 

(7) # tho manner of recording and enforcing the conditions on whioh 

such loans are to be tnado ; 

(8) the manner and time of making loans ; 

* (9) tho inspection of any works carried out by means of loans ; 

(10) tho instalments by which loans shall bo ro-paid, tho interosb to 
he charged on loans, and the manner and timo of re-paying 
loans and of payiug the interest thereon ; 

(11) the sum to be charged against the funds which are to form tho 
security for tho loan, as costs in effecting the loan , 

(12) the attachment of such securities, and tho manner of disposing 
of or collecting thorn ; 

(13) tho accounts to bo kept in rospoct of loans ; 

and as to all other mattors incidental to carrying this Act 
— into effcot. 

All such rules shall be published in tho Gazette of India. 

(Notea). 

Rules.” 

1. Roles for the grant of Government loans to Local Authorities. 

*No.f>565-A., dated the 24th October, 1907.— In rxcrci-o oi the pow<ia conferred 
by section 5 of the Local Authorities Loan Act, 187'J, the Governor 
General in Council has made the following rules for tbo grant of loans 
to Local Authorities by the Government: 

1. These rules shall oome into force on tho 1st day of November, 1907, On and 
from that date tho rules published with Notification No. 16, dated 1st 
January, 1869, as subsequently amended, shall be rtbeiuded except ay 
* regards loans applied for before these rules oome into force, 

68 A 
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/.— “ Rules” — (Continued). 

‘2, In these rule:— 

(l) " the Aot” means ibo Local Auihomits Loan Act, 1879 ; 

(2; ‘'the Local Authority" means the Local authority applying for or, as the 
case may bo, receiving, or having received the loan ; 

(3) “ Loan ” means a loan under the Act. 

3. A loan shall not bo granted except for a work of public utility— 

(a) within the local limits of the area subject to the control of the looal au¬ 

thority, or 

(b) foe the botWit of the inhabitants within those limits. 

1. The term of a loan shall not, except with the previous sanction of the 
Government of India, extend over a period exceeding twenty years. 

N.B. —The Lorm should bo calculated from the dato on whioh the loan is 
completely made. 

5. In the oasc of loans for works or in connection with works whioh are 
mainly ornament il or convenient,, such as a town-hall, public garden, 
market phux, the term shall not exoept with the previous sanction of 
the Government of India exceed Leu years. 

N.B. —The term should bo calculated from th*o date on which the loan is com¬ 
pletely made. 

(3. Without the previous sane;i -u ol the Government of Iudia a loan shall not 
bo mado at a lower rita of interest than 4 per cent. 

7. An application for a loan shall state— 

1st—the work for whioh the loau is required and an estimate of the cost of 
the entire work ur of suoh part of it as it is proposed to moot from 
loan funds ; 

2nd—the amount whioh it is proposed to borrow, 

3rd—tho fund on the security of which it is proposed to borrow ; 

4th—the law under which the s aid fund is levied, received or held ; 

6th—the period for which tho loan is required, the number and amount of 
tho instalments, if any, in which it is proposed that the loan shall be 
taken, the dates proposed for receiving suoh instalments and the instal¬ 
ments, if any, in whioh it is proposed to repay the loan ; 

Gth— tho rate of interest at which n is proposed to borrow ; 

7th—a detailed account of the revenue and expenditure of the Local Autho¬ 
rity for tho three last preceding years ; 

N.B.-— The rooeipt side of the account should show only ordinary revenue, 
Roceipts from loans or deposits or tho investments of sinking funds 
should bo excluded, as well as items of abnormal character, whioh 
should be indicated separately when required. On the expenditure 
side interest on debt and any payments to a sinking fund should be 
included, but all expenditure from loan funds and re-nayqient of 
advances or deposits should be excluded. A full explanation should 
be given of all important variations in the amounts of revenue aud 
expenditure 

8th—all existing prior charges upon the funds of the Looal Authority. 

8. Tho Looal Government shall cause Buch inquiry as it thinks necessary or 

expedient to be made into the statement contained in the application, 
and into the use and value of the work for whioh the loanis proposed. 
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I.—”Rules ’’—(Continued). 

9. If it appears to the Local Government that the loan ought not to be granted, 

it shall rejeot tbo application. 

• 

10. If it appears to the Local Government probable that the loan ought to be 

granted, it shall ciuso to be published in the local official Gasette, 
and otherwise, as it deems fit within the local limits of the area 
subject to the oontrol of the Locil Authority, a copy of the applioa* 
tiou and such particulars in regard to any enquiry made under Rule 8 
’ as it may think accessary, 

11. (1) After tho expiry of onn in >nth from such application, and after oalling 

for any further inform vtinn which i' may requiro, anti considering any 
objections which may be preferred, tho Local Government may either 
reject the application, or grant tho loans if funds are available from 
the grant placed at ith disposal for tho purpoao : 

Provided that— » 

(1) when the sanction of tho Government of India is required under rule 4, 5, 

or G, or 

lii) when the application is made bv one of tho corporations specified tn 
clause (/i) of ! he Proviso to section K of the Aot, or by the Rangoon 
Municipality, tho local Gnvormn-nt, u it approvos the application, 
shall not its df proceed to stnction it out shall refer it for tho orders 
of tho Governor General m Council. 

(2) If it is not propos’d to tak > the whole of the loan during tho current 

financial year, and if the portion to bo taken in future years ereoeds 
one lakh of rupurs per tunum, the Local Govornm-'ij*. shall report tb<' 
proposals to the G'ivermnont of Indit. 

12. The Local Government .-.hall make smh pnvismns as may s:om to be 

necessary for the proper inspection .if all works which are b-dng carried 
out by meins of a loan, and for ascertaining and securing that tho 
loan is duly applied to the work for which it has boon made. Every 
such work and tho accounts oonrifomd therewith shall he open at all 
times to tho inspection of the Superintending or Executive Engineer io 
whose division the work is situate and of any person who may be 
authorised to inspect tho acoounts of the Local Authority, and of any 
* other person specially authorized by the L cal Government in this 
behalf, 

13. If the Local Government considers lhat the condition,-, on which a loan 

was grant,>*d have not boon fulfilled, or that the Local Authority has 
failed to comply with any of the requir-ments of these rules, it may, 
at any time, order that do further payments shall be madu on account 
of such loan, and recover the amount advanced, with interest thereon, 
. in the manner mentioned in section 6 of the Act. 

• • 

, 14. (1) Interest shall be charged yearly or half-yearly, as the Local Goverment 
may determine on each loan at the rate agreed upon ; and shall be 
reckoned and paid on each instalment from tho date on which it is 
received. 

(2) A pent! rate of compound interest not less than 6 per cent, per annum 
shall be payable, at the discretion of the Local Government, upon all 
• overdue instalments of interest or of principal and interest. 
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“ Rules ’'—[Concluded). 

The Local Authority, may, at any time, with the provious consent of the 
Looal Government, re-pay the whole or any part of a loan in advance 
of the period fixed by the conditions of the loan. 

The cost of any enquiry made under Rule 8, of advertisements published 
under Rule 10, of inspections made under Rule 1*2, and of any other 
proceedings by order of the Local Government or the Governor-General 
in Council under these rub's, shall be determined by the Looal Govern¬ 
ment, and shall be paid by the Local Authority. 

(1) The accounts of every loan shall be kept by the aooount officer of the 
province in which it is made. 

(2) The Local Authority shall give to tho account oflionr and the Looal Go¬ 
vernment any information which they may requite regarding tho 
expenditure of the loan and regarding its funds. 

An annual s'atement of alt loans granted under the Act re-payments due and 
mida during the year, and balances ou'standing at the beginning and 
end of the yeur in eaoh province or under each Looal Government 
shall bo prepared by the account officer and submitted to the Govern- 
m ‘nt of India through the L >oal ‘Government which shall add a 
report of tho progress of tho work for which a loan h&s been made. 
Such statement shall hi published in the local offioial Gazette. 

N.B.-— Rule 18 is roscindod. See Notification No. 8429-A, dated 1st -Tuly, 
1910. Gazette of India, 1910, Pc. 1, p 539. 

19. An attachment of any funds under section 6 of the Aot shall be made by a 
notice to tho Looal Authority prohibiting the collection or manage¬ 
ment of such funds by tho Local Authority, and vesting the adminis¬ 
tration thereof lu such officer as the Looal Government may appoint. 
Such notice shall be published in the local offioial Gazette and other¬ 
wise, as fliay be directed by tho Looal Government, within the looal 
limits of the area subject lo the control of the Looal Authority, Tho 
monoys collected or received under such attaohment shall be paid into 
the Government Treasury ; and the aocounts of money so collected and 
of the costs of tho collootion, shall be prepared in suoh form as the 
Looal Government may from time to time direct, A copy of the 
aooounts shall bo delivered to the Looal Authority, and published in 
the looal official Gazette. 

(See Gazette of India, 1907, Pt. 1, p. 575). Q 

II. Rules made under this section and S. 7, for the raising of loans by local 

authorities in the open market. 

See Gazotto of India, 1907, Pt. I, p. 577. H 

N.B, —The Baid rules are printed under S. 7, infra. 

r 

6. If any loan made under such rules, or any interest or costs due in 
respect thereof, is or are not re-paid acoording to the 
raentR d |jan not a °re- °ondhtions of the loan, the local Government may 
paid. attach the funds on the seourity of whioh the loan was 

made. After such attachment, no person except an 
officer appointed in this behalf by the local Government shall in any way 


15. 

f 

1G. 

17. 

18. 
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deal with the attached funds; but such officer may do all acts in respect 
thereof which the borrowers might have done if such attachment had not 
taken place, and may apply the proceeds in satisfaction of the loan and 
of all interest and costs due in respect thereof, and of all expenses oaused 
by the attachment and subsequent proceedings : 

Provided that no such attachment shall defeat or prejudice any debt 
for which the funds attached were previously pledged 
defea^ 0 prior' ^char gos in accordance with law; hut all such prior charges 
legally made. shall be paid out of the proceeds of the funds bofore 

any part of the procoods is applied to the satisfaction 
of a liability incurred under this Act. 

(Notes). 

8cope and applicability of Ss. 6 and 7. , 

8a. C and 7 of tbiB Act apply to money borrowed under the IjocjvI Authorities’ 
(Emergency) Ljaua Ad, ld)7 (XII of 1897) (8oe 8. I of that Act). 1 


Local Govern¬ 
ment may authorize 
partiqp to borrow 
from private persona 
under this Act. 


7. The Local Government, with tho previous sanction of the Governor - 
Genorul in Council, may authorize 1 any local author¬ 
ity which might, under tho provisions hereinbefore 
contained, have borrowed money for any work upon 
tho security of its funds to borrow money from any 
other person for such work upon such security ; and, 
if any such loan or the interest thereon is not duly paid, tho local 
Government shall, upon the application of tho lender, attach such funds 
for his benefit in manner provided by Section G, 

Tho Governor-General in Council may, in respect 
of loans to be taken under this section, exorcise the 
power conferred by Section 5, so far as tho samd may 
be applicable to the case of such loans. 


Power to make 
rules in regard to 
tuioh loans. 


__ , (Note*). 

Scope and applicability of section, 

. Bh. 6 and 7 of this Aot apply to money born-wed under tbo Local Authorities 1 

(Emergency) Loans Act, 1897 (XII of 1897), see S. i of that Aot. J 

f. -" The Local Government.. .authorize. 

I. Rules for raising of loans by Local Authorities In open market. 

Jfo. Q566-A, dated the 2ith October, 1907 .—lu exercise of the powers conferred 
by seat ions 5 and 7 of the Local Authorities Loan Aot, 1879, the 
Governor-General in Council has made tbo following rules for the 
raising of loans by Local Authorities in the open market ; 

1, Those roles shall oouio into force on tho 1st day of November, 1907, Oo and 
from that date the rules published wuh the Notification No. 16, dated 
the 1st January, 1889, as subsequently amended shall be rescinded, 
* except as regards loans applied for before these rules come into force. 
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1 —“ The Local Government .. ..authorize ”—( Continued ). 

I.—Rules for raising of loans by Local Authorities in open market -(Contd.) 

« 2. In theBe rules— 

(1) “ the Act ” means the Local Authorities Loan Act, 1879, 

(2) “ the Local Authority” means the Local Authority applying for permission 

to raise, or as the case imy b>', raising or having raised the loan ; and 

(3) "Loan” means a loan under the Act. 

3 Every loan shall bo defined in rupee currency unless the Local Government, 
with the provious'sanclioii of the Governor-General in Counoil, directs 
that any particular loan shall bo defined in sterling currenoy. 

4. A loan shall not bo raised except for works of public utility : 

(a) within the local limits of the area subject to the oontrol of the Local 

Authority, or 

( b ) tor the bonefit of tho inhabitants within those limits. 

5, Tho Governor-General in Council shall determine, in each case, the period 

within which the loan shall be re-paid excopt, as provided in the proviso 
to rulo 10. 

N.B. - Substituted by Notification No. fV2l? A, dated 30tb October, 1908, see 
Gazette of Incua, 1010, lb.. J,p. 971. 

G, When it is desired to obtain the authoriztiion of tho Government to the 
raising of a loan under section 7 of the Act, a statement shall be sub¬ 
mitted to the Local Government showing . 

1st--the w-irk for which the l«au is required, and an estimate of tho cost of 
the o .nre w 'rk or of such prrt of it, as it is proposed to carry out from 
lain funds; 

2nd -the amount which it is proposed to borrow ; 

3rd—the fund on the security of which it is proposed to borrow ; 

4th—the law under which the said fund is levied, reonived or held ; 

5th—tho dates within whioh (he money is to bo raised, aud when it is pro¬ 
posed to raiso tho loan in instalments, the amount of eaoh instalment,, 
the dates within which the first instalment is to be raised, and the 
years in which it is intended to raise the other instalments ; 

6th—the rate of interest at which it is proposed to borrow ; 

7th—the term of years for which the money is to be borrowed, the instalments 
in whioh it is to be re-paid, or the amount of the sinking fund provided 
for its ro-paymen', and the rate of interest at which the improvement 
of such sinking fund is to be calculated ; 

8th—a detailed account of tho revenue and expenditure of the Looal Autho¬ 
rity for the three last preceding years ; 

N-B. —The roccipt side of the account should show only ordinary revenue. 
Reoeipts from loans or deposits or the investments of staking funds 
should be exclude 1, as well as items of abnormal oharaoter, whioh 
should be indicated separately when required. On the expenditure 
side interest on debt and payments to a sinking fund should be inolud- 
ed and all expenditure from loan funds and re-payment of advances or 
deposits should be excluded. A full explanation should be given of all 
important variations in the amounts of revenue and expenditure, 

9th—all existing prior charges upon the funds of the Looal Authority, 
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The Local Government — authorize "—(Continued'. 

I.—Rules for raising of loans by Local Authorities In open market - (Cmtd.) 

7. The Local Government shall causi suoh euquiry as it t hi tiki neoeetytry or 

expedient to be made into the statements contained in the application 
and into the use and value of the work for which the loan is proposed. 

8. If it appears to the Local Government that tho loan ought not to be raised, 

it shall reject the application. 

9. If it appears to the Local Government probable that the loan ought to be 

raised, it shall cause to be published in tho local official Gazette, and 
otherwise, as il deems lit within tho local limits of the area subject to 
the control of the Local Authority, a copy of ibe application and suoh 
particulars in regard to any enquiry made under Rule 7 as it may 
think neocssary. 

10. After the expiry of one month from such pub ication, and after calling for 

any further information which it mav require, and considering any 
objections which may to preferred, the Local Government may oithe^ 
rejoot the application or refer it for the orders of the Governor-Gene¬ 
ral in Council . Provided that, tf the loan is for an amount not exceed¬ 
ing 6 lakhs of rupees, and is to be ro-paid within a period not exceeding 
thirty years, the* Local G ivernment may sanction the loan without 

* reference to tho Government uf India. 

N.B-—Substituted by Notification No. 6215-A., dated liOth Odobcr, 1908, soo 
Gazette of India, 190H, Pi. 1, p. 971, 

11. When a loan has been sanctioned by the Governor-General in Council, tho 

Local Authority shall not, without tho previous approval of tho Gov¬ 
ernment of ludia, vary tho dates within which the raising of the loan, 
or of the first instalment of it, has been sanctioned. 

If such a loan is raised by insUlmmis, the dates within which each further 
instalment is to be raisud shall be reported for the previous approval of 
the Government of India before it is put upon the market. 

(f.B. —Thewords "if suoh a loan,” wore substituted for tho words, “if tho 
loan," by Notification No. G215-A., dated 30th October 190^, soo Gaz¬ 
ette of India, 1908, Pt. 1, p. 971. 

12. The Looal Government shall make such provisions as may seem to bo 

necessary for the proper inspootiou of all works which are being carried 
^ out by means of a loan, and lot ascertaining and securing that the 

loan is duly applied to the work for which it has been made. Every 
such work and the accounts oonnojtod therewith shall bo open At all 
* times to the inspection of the Superintending or Executive Engineer, 

in whose division the work is situate, and of any person who may bo 
authorized to inspect the aooounts of the Looal Authority, and of any 
other person speoially authorized by the Looal Government in this 
behalf. 

10, The cost of any enquiry made under Rule 7 of advertisement published 
under Rule 9, of inspections made under Rule 12 and of any other pro* 
ceedings by order of the Looal Government or the Governor-General in 
Counoil under these roles, shall be determined by the Local Govern¬ 
ment and shall be paid by the Looal Authority. 

14, If a loan ia not re-payable by annuities or annual drawings the Looal Autho¬ 
rity shall out of its income pay yearly or half-yearly, into a sinking 

* (and a sum whiob, accumulating at such rate of compound interest m 
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■v 1 ' 1.—** The Local Government.. ..authorize "—(Concluded). 

1.—Rules for raising of loans by Local Authorities In open market—(CM). 

' , the authority functioning the loan may fix, will be sufficient to secure 

* the liquidation of the loan within the teim fixed for its fe-payment. 
The Looal Authority shall submit the aooounts of its sinkiug fund to 
the Accountant-General and shall at once make good from its revenues 
any amount by which be may certify that the fund falls short of what 
it ought to contain, 

H.B.—Tho words " the authority sanctioning the loan ” were substituted for 
the words “ the Government of India” by Notification No. 6215-A., 
dated 30ib October, 1008. See Gazitte of India, 1908, Pt. 1, p. 971. 

15. The Local Authority shall givo to the aooount officer and the Local Govern¬ 

ment any information which they may require regarding the expendi¬ 
ture of the loan, and regarding its funds, 

16. An attachment. of any funds under section 6 of tho Act shall be made by a 

notice to the Local Authority prohibiting the collection or management 
of such funds by tho Local Authority, and vesting the administration 
thereof in Huoh ofliier ae tho Looal Government may appoint. Suoh 
notice shall bo published in the looal official Gazette, and otherwise) 
as may bo directod by the Local Government, within the local limitB 
of the area subject to the oontrol of tho local Authority. The moneys 
collected or received under such attachment shall be paid to the lender, 
and the aocouuts of moneys so collected and of the oost of oolleption, 
shall be prepared in suoh form as the Local Government may frem 
.time to tune direct. A copy of tho accounts shall be delivered to the 
Local Authority, and published in the local official Gazette, 

(See Gazette of India, 1907, Pfc. 1. p. 577.) K 

II. Conditions on which local authorities are allowed to Issue sterling 
^ loans. 

RESOLUTION. 

ACCOUNTS AND FINANCE. 

Loans. 

Calcutta, the 15th December, 1910. 

No. 6621-A.— 1 The conditions on wbioh looal authorities are allowed to issue ster¬ 
ling loans wore originally explained in tbe Resolution in this Depart¬ 
ment, No. 4119-A, .dated tbe 9lh July, 1903. Sinoe then, various 
instructions on the subject have been issued, from time to time, hy the 
Government of India, for the guidance of looal bodies. Reoently the 
Secretary of State has communicated further otders and suggestions in 
regard both to regular loans and to the issue of short-term bills io 
sterling. The Government of India, therefore, consider it desirable to 
recapitulate and amplify the existing directions on the subjerg, 

3, The general principles which govern the raising of sterling loans by looal 
bodies are these— 

(1) Borrowing in sterling requires the previous sanction of the Secretary of 
State. 

(3) Application for permission to issue such loans will be entertained only in 
oases in whioh there is a reasonable prospect of the money being raised 
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/'*“ Tfye Local Government ... ■ authorize ,, ~{Continucd). 

J1 .—Conditions on which local authorities are allowed to issue sterling 

loans— (Vontimu'-i). . 

at a rate of interest not exceeding 4 per cent, and at a price not appre¬ 
ciably below par, and in which it does not appear probable ibai the 
issue could be made m India except on terms appreciably less favour¬ 
able to the local body. 

(3) Local bodies borrowing in sterling must make their own arrangements for 

bringing the capital raised to India and for remitting the interest to 
the holders of the stock. 

3. Tho s/vcml condition s pree* dent to the raising of sterling loans are as 

follows : — 

(4) An application for permission to float a storling loan must bo submitted 

through the local Government to tha Government of India in suffi¬ 
cient tune to allow of the necessary reference to the Secretary of 
■ Stato, Ordinarily speaking, it is alviaablo that the application should 

be made a mouth before the loan is required. 

(5) In forwarding the* application t.o the Government of India, the Local 

Government will furnish information on the p lints Hpccifle l in para¬ 
graph G of the Notification of tho Government of India, Accounts and 
Finance, No. G56G-A., dated ‘24th Oolober 1907, and will state its 
* opinion as to the desirability or otherwise of sanctioning the loan. 

(G) The dato or approximate date of issue, and, if the loan is to be issued 
through a Rank or firm, ill i name of the Rack or firm must, bn npem- 
fi -d iu the application. 

4. The attention of the Local Governments and local authorities is drawn to 

the following supplementary instructions tnd suggestions on the sub- 
j ct of sterling loans :— 

(7) The nature of the issue, tho price paid by tho public, tho net price receiv¬ 
ed by the local body, and the commission, if any, and other expenses 
connected with the issue, should bo reported by the local body confi¬ 
dentially through the Local Government to too G >vcrnmeut of India, 
for transmission to the Secretary of State, as so in as practicable. 

<HJ if a Rank or firm has issued the loan, it should be furnished with a cer¬ 
tified copy of the Government order conveying sanction to the raising 
. of the money and authorising thte form of the loan. Without this, a 

quotation on the London Stock Exchange cannot be obtained. 

(9) The first loan of Any denomination brought out by a local body should 
be offered to competitive tender. Only Banks or firms of good stand¬ 
ing should be invited to tender, a condition which is specially impor- 
• tant in view of the advantage of beiog able to make subsequent issues 
through tho original issuing house. Tho right of ejecting any ten¬ 
der, or all, should be reserved in all oases and should bo exercised 
when the conditions ip 2 (2) above ore not satisfied. When the first 
issue has been officially quoted on the Loudon Stock Exchange, 
there will ordinarily be no objection, in the case of subsequent issues, 
to the local body arranging terms with the original issuing house 
without inviting competitive tenders, provided always that the general 
conditions of the market justify an issue at the same nominal rate of 
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The Local Government — authorize"— (Concluded). 

II .—Conditions on which local authorities are allowed to issue sterling 
* loans— (Concluded). 

interest. In auoh cases, the proposed terms will require the previous 
sanction of the Secretary of State and should be reported through the 
usual channels. 

(10) When several successive issues are made by tho same local body at short 

intervals, it will usually be advantageous that the latter loans should 
rank pan pas.su with the first is«ue. When therefore a auooessiou of 
loans re-payable in 30 yoars is in contemplation, the Government of 
India will have no objection to the currency of the first issue being 
fixed at 35 years, on condition that any further loans issued during 
the following ten years shall be re-payable on the same date. 

5. When a local body desires to obtain puroly temporary accommodation in 

f England, otherwise than by an advance from its banker, the following 

procedure shall ordinarily be adoptod.— 

(11) The local body should make a public issue of billR in its own name ex¬ 

pressed to bo payable at .a specified date by itself to the holders. 
Sanction to such issues should be applied for in tho same manner and 
with the same particulars mutati s mutandis as jn tho case of regular 
sterling loans. 

6. Tho Governor-General in Council wishes to invito the eareful attention of 

all Local Governments and looal authorities to the instructions and 
advice convoyed above. 

Orderod that tho Rfsolm.ion be published in the Gazette of India for general 
information. L 

8. Except as provided by this.Vet and tho rules mado hereunder, no 
local authority shall for any purposo borrow money 

ofiected^xcopt under * u P° n or otherwise charge its funds ; and any contract 
this Act. otherwise mado for that purpose after the passing of 

this Act shall he void : 

Providod that nothing heroin contained shall ho deemed— 

(ct) to preclude tho Municipality of Calcutta, Madras or Bombay 
or the Trustees of tho Port of Bombay or Karachi, or the 
Commissioners for making improvements in the Port of 
Calcutta, or any like body hereafter created for the Port of 
Madras or tho Commissioners for the Port of Rangoon, from 
exorcising tho borrowing powers conferred on them by any 
special onaotmont 1 now or hereafter in force; or 

(6) to preclude any other local authority from exercising the 
borrowing power (if any) conferred on it by any *00011 enact¬ 
ment with a view to raising money for any purpose other than 
tho carrying out of works; or 

(c) to affect the power conferred on any local anthority by any 
such enactment to charge its funds by guaranteeing the pay¬ 
ment of interest on money to be applied to an^ purpose to 
which tho funds of the Icoal authority can legally be applied. 
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(Note). 

Legislative changes. 

Id clausa (a) of the proviso to S. 8 after the words “ Port of Bombay ” the 
words “ or Karachi ” were inserted by 8. 3, Act V of 1907. 

luibesatne clause after the words “ Port of Madras'' the words “or the 
Commissioners for th>- Port of R.iiit>'>ou " were iiiserUid by Act I of 
1905. 

The words “or (c) to affect—applied" after olauso Iti) of the proviso to this 
section were msortod by the Local Authorities Loan Aot (1^79), Amend¬ 
ment Aot, 1885 (XV of 18851. M 


9. Tho Secretary of Stato in Council shall ho entitled to thn romodv 
mentioned in Section (i for the recovery of any 


Application of Act 
to loans existing pre¬ 
vious to thn hftb of 
September 1871. 


money lent hv him to an\ local autiioritv before tho 


fifth day o( September lsTl, and the interest duo pn 
such money . and the (Jovoi m>r-( ieneral in Council or 
the Local < lovernniont mav declare that any portion 
who before the said fifth day of September 1H71. has lent money to any 
local authority shall be entitled to tho said remedy for tho recovery of 
such money, or of the interest duo thereon. 

/.—“ Special enactment." 


Special enactment. 

As to— 

(1) the Municipality of Calcutta, see Chap. \ of the Calcutta Municipal Act, 

1899 (Ben. Act III of 1899). 

(2) City of Bombay, see City.of Bombay Municipal Act, 1888 (III of 1888), 

Ss. 100—110. 


(3) City of Madras, spo Madras Cuy Municipal Ad, 1901 (Mail. Act 111 of 
1901), Chap. VIII. 

(1) I’ort of Bombay, son l’> >mba> Port Trust Act, lsVi (Bom. Ad, \ l of 1879), 
Ss. JO -12. 


(5) Port of Karachi, see ihu Karachi Pori Trust Act, Isd', (Bom. Act VI of 

1886;. 

(6) Calcutta Port Couimibsioueib, sco Calcutta Port Act, 1890 (Ben. Act III 

of 1890), Ss. 18—27. 

(7) Port of Madras, see Madras l’urt Trust Aot, 1905 (Mad. Aot II of 1905), 

Chap. VII 

(8; Port of Rangoon, see the Rangoon Port Act, 1905 (Burma Aot IV of 1905), 

Chap. VI. II 
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THE 


AGRICULTURISTS’ LOANS ACT, 1884. 

(ACT XII OF 1884*) 


(Passed on the 24th July, IfiSl.) 
HISTORICAL MEMOIR. 


No 

Years. o j Name of Aot. IIow affected. 

1879 X | Northern India Takkavi Act ... ' Rep. by Aat XII of 1884 

1880 1 XV j Bombay Revenue Jurisdiction Aot... | Rep. in part by Act XII of 

1884 

1884 XII Agriculturists’ Loans Aot. ... ' Amended, Act VIII of 1906, 

I 8. C 


An Act to amend and provide for the extension of the Northern India 

Takkavi Act, 1879. 


Whereas it is expedient to amend tho Northern 
rjeamblo. X of j n( )j a Takkavi Act, 1879, and provide for its exten¬ 
sion to any part of British India ; It is hereby enacted 
as follows :— 


(Note*). 

Act XU of 1884 ” 

(lj Statement of Objects and Reaaona. 

For-, see Gazette of India, 1BH4 Pt. V, p. 2. A 

(2) Proceedings in Connell. 

For-, see Gazdtte of India, Supplement, pp. 41, 165 and 1130. B 


Short title. 


Commencement. 


Local extent. 


1. (19 This Act may be called the Agriculturists’ 
Loans Act, 1884 ; and 

(2) It shall oomo into force on the first day of 
August, 1884. 

2. (1) This section and section 3 extend to the 
whole of British Ind(a. 


(2) The rest of this Act extends in the first instance oniy to the terri¬ 
tories respectively administered by the Governor of Bombay in Counoil, 
the Lieutenant-Governors of the North-Western Provinces and the Punjab, 
and- the Chjef Commissioners of Oudb. the Central Provinces, Assam and 
Ajmere. 
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(3) But any othor Local Government may, from time to time, by 
notification in the olticial Gazette, extend tho rest of this Act to the whole 
or anjf part of the territories under its administration 1 . 


(Notes). 

/.—" Local Government . Admlnfstratlon.” 

(1) Aot extended. 

Act XII of 1884 has by notification boen extended to— 

The Lower Province of Bengal .. See Calcutta Gazette, 1885, Pt. 1, p. 555. 

Tho Madras Presidency ., See Port St. George Gazette, 1886, Pt, 1, p. 138. 

The Santhal Parganas .. See Calcutta Gazette, 1885, Pc. 1, p. 905. 

The Provinoe of Ooorg .. Sen Coorg District Gazette, 1887, Pt. 1, p 670. C 

(9) Places where Act haa been declared to be In force. 

• Tho Aot haa beon declared in force in tho whole of Upper Burma (except tho 
Shan States) by the lluima Laws Act, 1898 (XIII of 1898). B. 2 of 
the Act was previously declared in f-.roe by Notification under S. 5 of 
tho Scheduled Distriois Act, 1874 (XIV of 1874), H 80 Burma Gazette, 
1896, Pc. 1, p. 112, and under that section, Ss. 4, 5 and 6 of the Act 
wore extended there, sen ibul. p. 121. C-l 

It has been doolared in force m t.bc Atigul District by Notification under S. 3 
(2) of the Angul District Regulations, 1894, see Calcutta Gazette, 1896 
Pt. 1. p. 1231. ' D 

3. (1) On and from tho day on which this Act comes into force, the 
X of 1879. Northern India Takkavi Act, 1879, and sections 4 and 

Repeal of Act X of 

XV of 1880. 1879, and sections 4 5 of tho Bombay Kovonuo Jurisdiction Act, 1880, 

1880* ° f ACt ° f oxc °ht its regards tho recovery of advancos made 

before this Act eomos into force and of the interest 
thereon, bo repoalod. 

(2) All rules made under those Acts shall bo deemed to he made 
undor this Act. 


4. (l) The Local Government may, from time to time, subject to tho 
Power for Local co,jtl '°l of the Governor-General in Council, make rules 1 


Governrncnt to make 
rules, 


as to loans to ho made to owners and occupiers of 
arable land .for the relief of distress, the purchase of 
seed or oattle or any othor purpose not specified in the Land Improvement 
XIX of 1883, Loans Aot, 1883, but connected with agricultural objects. 

(2) All such rules shall bo published in the local official Gazette. 


(Notes). 

Legislative Changes. . 

Iu section 4 (1) the words “subject to the control" were substituted for the words 
“ with (ho previous snuction”—see S. 6 of the Land Improvement aud 
Agriculturists’ Louus (Amendment) Aot, 1906 (VIII of 1906). B 

/.—“The Local Government .. ..rules .’* 

I. AJmere-Merwara. 

Rules under this Power. 

For—eee Ajmere Rules aud Orders. 


F 
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!•- “The Local Government... rules ’’—IContinurd). 

2. - Andaman and Nicobar Islands. 

Rules under this Power. 

For—see Audarnau and Nicobar Gazette, l'J07, Pi. 1, p. ig6 0 

3—Assam. 

Rules under this power. 

For —see Assim Gazette, I^.W, Pt. II, p an. U 

4. - Bengal, 

Rules under this power. 

For—soi* Calcutta Gazette, DOS, Pi. 1, p. .0(50. I 

5. - Bombay. 

RuleB under this power. 

Fo r —see Bombay List of Local Rules and Orders, Bombay Gazette, 1000, i’t. 


1, pp. 007, 1800; ibid. 1)01, Pt. 1, p. 1800. J 

6.—Burma. 

Rules under this power. 

For-see Burma Gazette, 1007, Pt. I, p. 1 0*3 1. K 

7.- Central Provinces. 

RuleB under this power. 

For-see Central Provinces Gazette. 1908, Pt. 8, p 5G3. L 

8.- Coorjr. 

Rules under this power. 

For-s.*o Coorg Di-.trnn Gazette, 1908 , Pt. 1, p. 74. M 

9 — Madras. 

Rules under this power. 

For-see Fort St G-'orge Gazette, 1497, Pt. 1. p. 1922. N 

10.- United Provinces of Agra and Oudh. 

Rules under this power.. 

For——see United Provinces List of Local Rules and Orders. 0 

— . 11.—Punjab. 

Hulks undkhtiik Aoiuuin.iuitiSTS’ Loans Act, 1881. 

. 1. Officers who may grant loans. * 


Within tha limns of the lunrls albino in ihcra f*»r the purpose the following 

oflieers are empowered to ''rant loans:—Tslisildarg.up to Rs. 100 

for cattle and Rs 20 for so* d. 

Assistant and Extra Assistant Commissioners.up to Hs. 5100. 

# QoHectors..without limit. 

Oflieers subordinate to the Collector will exercise theso [owers only wbeu per¬ 
mitted to do so by the Collector. 

The limits apply to the am >uftts which mav bo granted in any individual case. 

Commissioners may, on the recommendation of the Collector, invest 
selected Naib-Tabeildars with the powers of a Tabsildar, and selected 
Tabsildsrs w;ih the pnwtis of an Extra Assistant Commissioner as 
* regards the granting of bane. 
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I.—“ The Local Government — rules ” —iConcludtd) 

11. — Punjab— (Concluded). 

• In time of famine it mi) bo necessary tu enlarge th? pojvors of t.he ollioars 
named, mid this uiav be douo by tile Commissioner, subject to a re¬ 
port to the Financial Ouimiusbiuiier. P 

‘2. Interest. 

(i) Interest will be charged at the rate of OJ per cent, per annum, unless the 
Local Government hits, by special order, sanctioned a .owor rate of in- 
tertsl. . 

(li) Ferial niteroat wilt not be charged on instalments which have been sus¬ 
pended by order of eimpctont authority, but in other cases will ordi- 
i anly be charged at l>} per cent, pur annum, simple interest, on the 
total of the overdue instUrnem, when the delay exceeds fifteen days. 
Compound intorowt will m no case bi euargod, and the Collector may 
remit or reduce the penal interest whou he is satiolied that the failure 
is due to the inability to pay or that the levy uf such interest would 
be productive of hardshm. Q 

3. Security 

The officer making the grant may at his discretion require the grantee to pro¬ 
duce some prison who will become sunny for tho ro-paymontof the 
loan with interest, where charged. R 

Security. 

The borrower should bn required to sign on the order of payment an agre'mont 
in a form presort In-1, and . i ■■ >u ■ .1 bo given a copy of this agreement. S 

5. Dates of payment of instalments. 

The dales for pay mom of mstalmems should usually be tin dates fixed for tho 
payment at each harvest oi uho (list instalment of the laud rovonuo. T 

Inspection of works 

All works for which advances irn m idu by uisti men's should be inspected aud 
reported on or before each instalment subsequent to the first is paid. 
In the case of all such works no instalment, subsequent to the first 
should bo paid until a compciem officer is satisfied that, the loan is 
being properly applied. U 

7. Suspension. 

Instalments may be suspended b> uriLr and at the discretion of the Collector 
on proof of failure of crops or other exception il calamity. The Collec¬ 
tor should repoit the suspension to tho Commissioner, who should 
satisfy limitsli as to the propriety of the action taken, and may, if 
necessary, cancel oi nm.i.fy : tin Collector’s order. In all eases formal 
orders of suspension bhjui.i On recorded. Y 

Remission. 

When any portion of a loan under thuse rules is found to be irrecuventole, nr 
When from any special cause n appears that the loan ought not to be 
recovered, a special report should tie made to tho Connnissiouer of tho 
division, who has power to grant remission up to a limit of Rs. 300 lu 
any one case. It itu amount proposed for reinissi m exceeds 
Its. hUO, the Commissioner has power to sanction remissions without 
hunt. W 

(See Punjab Government Notification No. ISb, dated l'Jth August,'1910). 
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Recovery of loans. 


8. Every loan made in accordance with such rules, all interests (if 
any) chargoablo thereon, and costs (if any) incurred in 
making or recovering the same, shall, when they become 
due, bo recoverable 1 from the person to whom the loan was made, or from 
any person who has become surety for the ve-payment thereof, as if they 
wore arroars of land-revenue or costs incurred in recoveiing the same due 
by the porson to whom the loan was made or by his surety. 


(Notes). 


I,—“ Every loan — recoverable. ” 

(1) Scope of section —Takkavl advances Recovery. 

(a) S. 5 of Aot XU of IBSl provide- that cvor\ loan made utulor its provisions 
with all interests, (li anv) chaigcabio 'ln-rc on and the costs (if any) 
incurred m recovery the same shall he recoverable as if they were arre¬ 
ars of land revenue, fi C.W N I'D I ISC.), X 

{ b) Such loans were known in the Regulations aud the older Acts as takkavi. 
(Ibid). Y 

(c) Act XL of is,;)) (see. 5) and A>-s. VII ol 1H(>S i.sec. 1) undo reference to 

takkavi on ruvonue within tho moaning nt those Acts and recoverable as 
such, and u would -icem that th- (jcvermneni eould have recourse to 
# those Acts for recovery of lm, /.an adv.iuci s. (Ibut). Z 

(2) Mortgage-Public Demands Recovery Act (YU of 1880, and 1 of 1895. BO.), 
effect of saIc under-—Priority 

Where a property, which was hvpotheca'od to <. ivcrniuont under Act XII of 
lHH'l by Defendant No. 1, was sold in «x.'i linon of a certificate under 
the Public Demiuds Recowrv Ac arid purchaicd l>\ Defendant No. 3, 
and subsequently Plaintitl brought a -uit to enforcs a mortgage of the 
said property on a bond executed by I)ef -ml ml No. 1. 

Held —That Plaint,)!! was omitted to obtain .1 de-roe and '-liu Defendant No. 8 
did not acquire by tint purchase aiivthmg Imi the juugtnem dobtor’s 
right, title and infcores' in t,h-> property at the date of tho Bervioo of 
notice under 8. 10 of tho Public Demands Recovery Act. <i O.W.N. 
185. A 


(3) Sale of house in default of payment of takkavi advance—Effect of prior in¬ 
cumbrance. 

» 

Where a house on which thoro existed a prior incumbrance was sold for default 
. in payment of a takkavi advance made by Government on the srcurity 
of the house, held that such -ale o mid not avoid the prior incum¬ 
brance. 22 A. 321 = 20 A.W.N. 87. B 

(4) Ex-proprietary tenants mortgaging trees to Government for takkavi advances 
—Relinquishment of their rights to zemindar—Right of Government. 

Ex-proprietary tenants who have taken takkavi advances from Government by 
hypothecating certain trees existing on their holding, cannot, by re¬ 
linquishing the holding to the zemindar defeat the interests of Govern¬ 
ment under the hypothecation. If the loan is not paid and the trees 
are sold to a third person the purchaser’s right cannot be defeated by 
such relinquishment. 26 A. 540=A.W.N. (15)04), 101 = 1 A. h.3, 261. 

* (24 A. 538, F.). <J 
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6. When a loan is made under this Act to the mombers of a village 
community or to any other persons on such terms 
Liability of joint ^ ^ 0 j jj lom aro j 0 j n fcj v an( ] severally bound to tho 

tbemsolves. (1 over union t for tho payment of tho whole amount 

payablo in respect thereof, and a statement showing 
tho portion of that amount which as among thornselvos each is bound to 
contribute is ontorod upon the order granting tho loan and is signed, 
marked, or sealed by each of Jthom or his agent duly authorized in this 
bohalf and by tho ollioor making the order, that statement shall be 
conclusive evidonco of tho portion of that amount which as among them¬ 
selves each of those porsons is bound to contribute. 
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TilK LAND IMl’ROVKMKNT LOANS ACT, lSs:l. 

(ACT XIX OK ISHHi). 


(Passed on the l'dth October, Ibb-’i). 

HISTORICAL MKAtOIR, 


Years. 

No. 

of Act. 

: Name of Act. 

IIow affected. 

1871 

XXVI 

Laud improvement 

Rop. Act XIX of 1883. 

1870 

XXI 

Amending Act XXVI of 1871 

Do. 

1883 

XIX 

Tho Land Improvi-moit Loans 

Rep. in part. Act 


1891 . 

Amended, Act XVII of 1899. 

Act VIII of l'JOfi 


An Act to consolidate ami amend the law relating to loans of inonoy 
by the (iovormnont for agricultural improvomonts . 

Willi REAS it is expedionb to consolidate and amend the law relatinR 
to loans of monev bv tbo (iovornmunt tor aRricultural improvements ; It 
is hereby enacted as follows . - 

(Notes). 

/.—” Act X/X of 1883.” 

(l) Statement of Objects and Reasons. 

For the—see Gazette of India, 1682, Pt. V, p. 954 , A 

{‘2) Report of the Select Commiltee- 

For—see Gazette of India, 1883, Supplement, p. 12%. B 

.(3) Proceedings in Council- * 

For— j see Gazette of India. 1892, supplement, pp. 1191 and lf>J7 , Oa/elto of 
India, 1883, supplement, p. ‘2071 0 


“Agricultural improvements.” 


(4) Instruments exempted from stamp duty- 

instruments executed by porBOns taking loans, or by their sureties, as security 
for the re-payment of such loans, are exempted from stamp-duty—see 
The Indian Stamp Act, 1899. Sch. I, Art. 40, Exemption (1), and 
Notification under 8. 9, General Statutory Rules and Orders arid S. ‘2 
(‘2) of this Act. D 


Short title* 


1.. (l) This Act inay be called the Land Improve¬ 
ment Loans Act, 1883. 
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2) It oxtends to the whole of British India, but shall not come into 

force in any part of British India until such date as 

Local extent. (/ no Local Government, * ' * * may, by 

ammoficcment. , ... 

notification in the local official Gazette, appoint m 

this behalf. 1 


(Notes). 


Legislative changes. 

In section (1), sub-section <2), the word* “with the previous sanction of the 
Governor-Gom-ral "m Council ” were repealed by S. 2 of the Land 
Improvement and Agriculturists’ Loans (Amendment) Act, 1906 (VIII 
of 1906). E 


I— “ But shall not come 
(1) Aot XIX of 1B83 came into force — 

(i) The Lowor Provinces of Bongal 
from 1st December, IBM l, 

(n) Tho Punjab from 1st June, 

1885. 

(ui) Lower Burma from 19tb Sep¬ 
tember, 1885, 

(ivi Tho Central Provinces, see 
Notification of 9th February, 
1899. 

(v) The Madras Presidency from 
1 st July, 1986. 

(vi) Tho Bombay Presidency (cx- 
oept Aden and Penrn) from 1st 
April 1886. 

(vii) The Province «f Agra, from 
1 st January, 1886. 

(viii) Oudh from 1st Januarv, 

1886. 

(ix) Coorg from 1st January, 1887 

(x) Assam from K-t Juii", 1891. ... 

(2) Act extended. 


Into force... In this behalf. ” 
-in, 


Calcutta Gazette 

1S34, Pt. 1, p. 1137 

Punjab „ 

1885, Pfc. 1, p. 378 

« 

Burma ,, 

1885, Pt. 1, p. 306 

Central 

Provinoos ,, 

1899, Pt. Ill, p. 30. 

Fort 

St. Grorgo. ,, 

1886, Pt. 1, p. 547 

Bombay 

Government „ 

1886, Pt. 1, p. 200. 

N.W.P. aud Oudh 

Gazette, 

1885, Pt. 1, p. 529 

Oudh 

1885. Pt. 1. p. 641 

Coorg 1 list’ici 

1887, Pt, 1, p. 658 

Assam 

1891, Pt. II, p. 193 P 


It has been extended by Notification under Section 5 of the Scheduled Districts 
Aot 1871 (XIV of <1871) to Ajtnere Merwara—Bee Gazette of Iudia, 
1886, Pi. II. p. 157. p.j 

It has been extended to the Angul District by Notification under Seotion 5 of 
the Angul District Regulation, 1894 (I of 1894)— see Calcutta Gazette, 
11*07, Pi. 1. p. 2077. fl 

(0) Aot declared to be in force. 

It has been deoUrod in fores m - 


the San that Parganas by the Sauihal Parganas Settlement Regulation, 1872 
(III of 187'2j, S. 8 ae amended by the Sanlhal Parganas Justice and 
Laws Regulation, l HIM (III of 

Upper Burma geneially (except the Shan Stales) by the Upper Burma Laws 
Aot, 1886 (XX of 1886), S 6 , see the Burma Laws Act, 1898 (XUI of 
1898). h 
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2. (I) The Lind !tnm'ovtKiionA Act. IsTt, and Act \X1 of 1870 
(-1 /? .Ic/ to anu-nd tiir Lund lmitrovemnit Act, XXVI 

°* ^ 7l oj ' 1 * 71 ), sh.ili, except as legutds tin* recovery of 
and XXI of lH7t> , , , , ,• 1 

repealed. advances, made before this Act comes into force and 

eos'.s incurred l>v the. (Jovernmout m connect of such 

advances, bo repealed. 

(2) When in any Act, Regulation oi Nutiiioation passed or issued 
before this Act. comes into force, ndoronee n> made lo on her of those Acta, 
tho reference sliall, so far as nun be in n tic dde, he road as applying to 
this Act or tho corresponding part, of this \ot. 


3. In this Act, 

" ColLdor " ac- 
fined. 


Collector" means the Collector of I,and-Revenue of 
a district, or the Depots Commissioner, or any oiiieor 
empowered by the Local <losornment hv name or hy 
virtue of his oilioo to dischaign the functions of a 
Collector 1 under this Act 


• (Notes). 

/ - “Collector. ” 

(1) Collector—Meaning- 

( " Colt* (ti r ” b.i 1 ioimii, in ,i 1'ri miIi'mci- iu\sn, i tin ('ulli'citir of Calcutta, 

M,nh is or Hi inbay, 1 1 - f may *>,,, ,mii cLowlmii' the chief ollieer 

in ot ill** r ‘Vi nu'-adiuinisi'iUitiu of ,i diMiKt. (fc> ,‘i (10), 

(’nMii ial Com- .S’ ’, ls »;.j | 

(2) Officer empowered in Sind. 

For-Hombits (Ll/I'llr, 1001, l‘i I, |J mil. J 

4. (1) Subject to such lules as may he made under section 10, loans 

may lie granted under this Act, hy such officer as may, 

Purposes for which from time to time, ho empowered m this behalf by 
loans may bo granted ,. . . . . ., , .. 

under this Act. the Local Cio\eminent, lor t.he purpose ol making any 

improvement, to any person having a right to make 

thatjmprovonioni, or, with tho consent oi that porson, to anv other person. 

(2) “ Improvement" means anv work which adds to the letting value 
of land, and includes the following, nainulv 

(o) the consli ucl ion of wells, tanks and oilier woih.s lot the storage, 
supply or distribution of watei foi tin* pui poses of agneulture, 
or for tho uso of men and cattle employed in agriculture , 

(/>) the preparation of land for inig.ition , 

(e) the drainage, lo-clamation lrom rivers or other waters, or 
protection from lloods or from erosion or otlior damage hy 
water, of land used for agricultural purposes or waste-land 
which is culturablo ; 

( d ) the reclamation, clearance, enclosure or permanent improve- 
• ment of land for agricultural purposes ; 
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(c) fcho renewal or reconstruction of any of tho foregoing works, or 
alterations therein or additions thereto ; and 
.(/) such other works as the Local Government, :: * * 

* ' *, may, from time to time, by notification in 

the local olliqial Gazette, declare to be improvements for the 
purposes of this Act. 

(Note). 

Legislative Changes. 

In section 4, hub-motion (2)’ Clause (/), the words “ with the previous sanction 
of the Governor-General in Council ” were repealed by the Land Im¬ 
provement aud Agriculturists’ Loans (Amendment) Act, 1906 (VIII of 
190(5), S. 2. |[ 

8. (l) When an application for a loan is made under this Act, the 
Modo of dealing °^’ ,cor to whom the application is made may, if it is, 
loau ll P^* cat * onH * ot in his opinion, expedient that public notice bo given of 

tho application, publish a notico, in such manner as the 
Local Government 1 may, from time tor time, direct, calling upon all per¬ 
sons objecting to tho loan to appear boforo him at a time and place fixed 
bhoroin and submit their objections. 

(2) Tho olficor shall consider ovorv objection submitted under sub¬ 
section U), and make an order in writing eitlior admitting or overruling it: 

Providod that, when tho question raised by an objection is, in fcho 
opinion of the olficor, one of such a nature that it cannot bo satisfactorily 
decided oxcopb by a Civil Court, ho shall postpono his proceedings on tho 
application until tho question lias boon so decidod. 


" (Notes). 

Notice . Local Government.” 

I. —Bombay. 

Notification directing the manner in which notices issued under the section Bhali 
be published 

Notification No. 1GU1-15, dated 3rd Maroh, IHSO, Bombiy Government 
Gazette, 1330, Pi. l, p. 201; boo also Bombay List of Local Rules 
aud Orders,. k 

II. —Burma. 

Notifications making such direction. 

Kor-, see Burma Laws Liht, Iv.i , IS97, p. 175. M 

6. (1) Kvory loan granted under this Act shall bo mado re-payable by 
„ . , , instillments (in the form of an annuity or otherwise) 

ment of loans. vutlnn suoh period from the date of the actual advance 

of the loan, or, when the loan is advanced in instal¬ 
ments, from the date of the advance of the last instalment actually paid 
as may, from fcimo to time, be fixed bv tho rules mado under this Act. 

(2) The period fixed as aforesaid shall not ordinarily exoeed thirty-five 
years. 
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(3) The Local Government ' r , in making 

* tho rules fixing tho period, shall, in considering whether 

the period should extend to thirty-five voars, or whether it should .extend 
beyoud thirty-livo years, have regard to the durability of the work for the 
purpose of which the loan is granted, and to tho expediency of the cost of 
the wo v k being paid by the generation of poisons who will immediately 
benefit by tho work. 

' . (Notes). 

Legislative changes. 

(n The w.irdfi " /row the (hiU' of the advance. of the Inst instalment actually 
}>aid" were RiilwtilireJ for th.> word " from ihi> dare nl I,ho actual 
advance of tho Iasi, iiisralm-'ni " ny S. 1 of tho Land Improvement 
Loans (Amendinmit) Act, 18'J'J (XVIII of ]S'.W). Th«*v nro by that 
enactment to ho deeme.i to have been substituted with i if out from the 
commencein-jiit of Act XIX of Iona. 

(n) In S. 0, aub-3. (3) of this Act the words " and (Jovernor-General in Coun¬ 
cil ’’ and tho words and sanctioning ” wore omitted by 3. !J of the 
Land Improvement and Agricultural!-' Lnini* (Amendment) Act, lOOli 
(VIII of UK>fd N 

7. (1) Subject to such rules as may ho made undor section 10, all 
loans granted under this Act. all intoroat (if any) 
Rr cove rv of c | mr ,» 0il i)lo (thereon) and costs (if any) incurred in 
making the same, shall, when they become duo, bo 
recoverable by tho (Collector in all or any of the following modes, namely — 

(a) from the borrower—as if thoy wore arrears of land-revenue duo 

by him . 

(b) from his surotv (if any) —as if they were arrears of land-revonuo 

due by him : 

(e) out of tho land for tho benefit of which tho loan has been 
granted —as if thoy wore arrears of land-revenue duo in res¬ 
pect of that land . 

[cl) out of tho property comprised m tho collateral security (if any) 
—according to the procedure for tho realization of land-revonuo 
by the sale of immoveable property other than tho land on 
•which that revenue is due : 

Provided that no proceeding in respect of any land undor clause 

(c) shall affect any intorost in that land which existed heforo tho date oi 
the o*ler granting the loan, other than tho interest of tho borrower, and 
of mortgagees of, or persons having charges on, that intorost, and, where 
the loan is granted undor soction l with the consent of another person, 
the interest of that person, and of mortgagees of, or persons having 
charges on, that interest. 

(2) When any sum duo on account of any such loan, interest or costs 
is paid to \he Collector by a surety, or an owner of property comprised in 
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any collateral security, or is recovered undor sub-section (1) by the 
Collector from a surety or out of any such property, the Collector shall, 
on tiie.app!ication of the surety or the owner of that property (as the case 
may lie), recover that sum on his behalf from the borrowor, or out of the 
land for the benefit of .which the loan h is been granted, in manner 
provided by sub-section (1) 

(3) It shall ho in the discretion ol a Collector acting under this section 
to determine the O'dor in which ho will resort to tho various ruodos of 
recovery permitted by it,. 

(Notes). 

I — “Recovery of loans.” 

Revenue Recovery Act ill of 1864), S- 42, applicability of, to sales under the Land 
^ Improvement Loans Act. 

(а) The provision!, of S. 12 of tb>‘ M ulr.is Kovcnue Recovery Act do not apply 

to s.ilis for rofov ry m loan-, under Act XIX of 1883; so, when the 
houowi'i ti pal.tii, I.uul 1 - '.old, under the provisions of S. 7. cl. 1 (a) of 
the I,s.n ‘ Intpicv* mem ms Act IX of fss;;), tho purchaser at 
t.hn t.-tli* doi s not, fr, o of enenmhrtmees as he would do under 

the prnvi-ions of 8 I i of \,-i II of 1 SC,I m the ease of a sale for 
in n ixrs i f Hud vv > .u i |7 M 1 11, !!•• ’5 M. ,V7'2. 0 

(б) In tho old Alik.m Ac it w.is provided that, n Golfed,nr could proceed for 

tin 1 k o vi r\ of abkart ,irn .irs due in like manner as for the recovery of 
nrri irs ( f I.mil revenue, while in tho Lind Improvement Loans Act, 
ii is f.n f down thi* 'I'Toir-, sh ill bo roe ivor rilo frnn th > borrower as 
if ih s weio arre >-j < f land revenue, due li> him 2fi M. .772 (575). P 

(<•) Tin Ihsiriet, Jut" w ■>. nf opinion that the di-oi-uou in 7 M. 431 led the 
Li'i’i' IftUirc 'o alier the form r.i w mis used in eases whore it was 
in,■* inleil file:, tel inn should lie taken under Act II of 1H(,I to recover 
it rears nihi r ,l an laud revenue This decision, however, cannot havo 
in am >vo itillueiiced the L gisliture in enacting S. 7 of Act XIX of 
’.M8J, for it will be found that the Act reei ived the assent of the 
Govenior-fitneral on tin lltb October, I.Sswhile tho judgment 
reported at 7 M 131'was not delivered till the following March. *25 M. 
572(075). Q 

8. A written order under tl^o hum! of an ollicer empowered to make 
loans under this Act granting a loan to, or with the 
consent of, a person mentioned thorein, for the purpose 
of carrying out a work described therein, for the beno- 
tit of land specified therein, shall, for tho purposes of 
this Act, ho conclusive evidence - r i* 

Oil that tho work do-mi ihed is an improvement within the meaning 
of this Act . 

{!>) that the person mentioned had at the date of the order a right 
to make such an improvement; and 

(e) that tho improvement is ono benefiting tho land specified. 


Order granting 
loan conclusive on 
eortain points. 
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9. When a loan is mado under this Act to tho mem hers of a village- 
community or to any other persons on such terms 

Liability of joint that all of them arc jointly and severally bound* to tho 
borrowers as among t 

themselves. Government for i ho payment of the whole amount 

payable in respect thereof, ami a statement showing 
tho portion of that amount which as among themselves each is bound to 
contribubo is entered upon the order granting tho loan and is signed by 
each of Lftern and by tho officer making the order, that statement shall bo 
conclusive ovudonce of the portion of that amount which as among them¬ 
selves each of those persons is hound to contribute. 


Power 

rules. 


10. Tho Local Government, subject to the control of tho Governor 
Goncral in Council, mav, from time to timo, by notifi¬ 
cation in the local official Ga/otto, make rules 1 con- 

* 

sistent with this Act to provido for tho following 
matters, namolv 


t( 


ike 


(a) tho mnnnor of njaking applications for loans , 

(b) tho officers by whom loans mav lie granted , 

(<’) tho manner of conducting inquiries relative to applications for 
loans and tho poweis to he exorcised by officers conducting 
those inquiries , 


( fl ) tho naturo of the socurit> to he taken for tho duo application 
and ro-puynienb of the money, the rate of interest at which, 
and tho conditions under which, loans may he granted, and 
tho manner and time of granting loans ; 

(f) tho inspection of works for which loans liavo boon granted ; 

(/) the instalments hv which, and the mode in which, loans, tho 
interest to bo charged on thorn and tho costs incurred in tho 
making thereof, shall ho paid , 

" (</) the manner of keeping and auditing the accounts of the expendi¬ 
ture of loans and of the payments made in respect of tho 
same ; and • 

(h) all other matters pertaining to the working of tho Act. 


(Note). 


Legislative changes. 

• Th# words “ subject to trie control " wero substituted for the words “ with the 
previous sanction ” by S. 4 of the Land Improvement and Agricul¬ 
turists’ Loans (Amendment) Act, 1906 |8 of 1906). H 

“ The Local Government . Rules.” 


I.—Ajmere-Merwara. 

Notification making auch roles. 

Fofl—-see Ajmere Holes and Orders, Oa/.etto of India, 1908, Pt. II, p. 631. 8 
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/. —“ The Local Government.. ..rules ’’—(Continued). 

2. —Assam. 

Notifications making such rules. 

For-, see Assam list of Local Rules aud Orders, Ed, 1893, pp. 191 aud 199. T 

3. —Bengal. 

Notification making such rules. 

For-, see Bengal List of Local Statutory Rules and Orders, Galoutta 


Gazette, 1908, Ft. 1, pp. 546—554. U 

4. —Bombay. 

Notifications making such ruleB. 

For-, s»e Bombay List of Local Rules and Orders and Bombay Government 

Gazette, 1900, Ft. 1, p. 967, and Ibid, p. 1898. Y 

> 

5. —Burma. 

Notifications making such rules. 

For-, see Burma Gazette, 1907, Ft. 1, p. 1016. W 

6.—Central’ Provinces. 

Notifications making such rules. 

For — , see Contral Provinces Gazette, 1908, Ft. 1, p. 555. X 

7.—Coorg. 

Notification making such rules. 

For-. see Goorg District Gazette, 1908, Ft. 1, p. 464. Y 

8.—Madras. 

Notifications making such rules. 

For-, see Madras List of Local Rules and Orders. 


For rules made by tbe Government of Madras, oombinod with rules under 8. 4 
of the* Agriculturists’ Loans Act, 1884 (XII of 1884), see Fort St. 
George Gazette, 1897, Pt. 1, p. 1332, Z 

9. United Provinces and Oudh. 

Notifications making such rules. 

For-see United Provinces, List of Looal Rules and Orders. g.jj 

10.-Punjab. 

Rules under the land improvement loans act, 1883. 

1. Officers who may grant loans. . 

Within the limits of the funds allotted to them for the purpose the following 
officers are empowered to grant loans: — 

Assistant and Extra Assistant Commissioners. ... up to Ra. 500 
Collectors . . ... ... up t 0 Bs. 1,000 

Commissioners ... ... ... up to Rs. 5,000, 

Financial Commissioner without limit. 

Officers subordinate to the Collector will exercise these powers only when per* 
mitted to do so by the Collector. 

The limits apply to the amounts which may be granted in any individual oase. 
Commissioners may, on the recommendation of the Collector, invest 
selected* Tabsildars with the powers of an Extra Assistant Commission* 
er as regards the granting of loans. 
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" The Local Qoverament — rules {Continued). 

10—Punjab. —(Continued). 

In time of famine it may be necessary to enlarge ih>' p-twcra of the,officer* 
named, and this may b« done oy t bo Commis-cmur, subject to a report 
to the Financial Couiniirsioner. 

2. Interest- 

(i) Interest will be charged at the rate of 6} per cent, per annum, unless the 
. Local Government ha?, by special oi ler, sanctioned a lower rate of 

interest. 

(ii) Penal interest will not bo charge! on instalments which have been suspended 

by order of competent autbonu, but in other oases will ordinarily bo 
charged at <>} per cent, per annum, Minnie interest, on the total ol the 
overdue instalment, when the delay exceeds fifteen days. Compound 
interest will in no case be enlarged, and the Collector may remit or 
teduce tue pou.il iiuuicst when ho is s.ti i-.fi .*d that the failure is duo to 
the inability to pay or ih r the lew of such interest would bo produc¬ 
tive of hardship. Q 

3. Security. 

(a) When the value of the applicant’s interest m the laud to be improved is 

sufficient to cover the loau, no collateral security need b« required. 

(b) When a loan is made to the members of a village community who bind 

t themselves jointly and severally as provided in S. 9 of tho Act, 

the personal security of the applicants may be accepted. It is not 
necessary that all the members of the community should combine; 
loans may bo made to any suitable group of persons who agree to bo 
jointly and severally hound. 

(C) In all cases not covered by clause la\ or nlauso (b) of this rule, colla¬ 
teral security, either real or personal, should be required, but move¬ 
able property should rarely be accepted as such security, D 

4. Security. 

The borrower should bi nquired to sign on the order of payment an agreement 
in a form prescribed, and should be givou a copy of this agreement. E 

5 Dates of payment of instalments. 

The dates for payment of lostalruents should usually bo the dates fixed for 
* the payment at each harvest of the first mstalmout of the land 
revenue. P 

* 6. Inspection of works 

All wprks for which advances ire made by instalments should be inspected and 
reported on before each instalim-nt subsequent to the tirst ih paid. In 
the case of all such work? no instalment subsequent to the first should 
be paid uutil a com potent officer in satibtuid tbat the loan is being 
• properly applied. 0 

7. Suspension. 

Instalments may be suspended by order and at the discretion of the Collector 
on proof of failure of crops or other exceptional calamity. Tho Collec¬ 
tor should report the suspension to the Commissioner, who should 
satisfy himself as to the propriety of the action taken, and may, if 
necessary, capcel or modify the Collector’s order. In all oases formal 
• orders ol suspension should be recorded. H 
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l.-“ The Local Government - rules ” —{ Concluded). 

10 —Punjab.— (Concluded ) 

8. Remission. 

* When any portion of a loan undi r these rules is found to be irrecoverable or 
when from any special oauBe it appears that the loan ought not to be 
recovered, a special report should bo mado to the Commissioner of the 
division, who has power to grant remission up to a limit of Rs. 500 in 
any one case. If tho amount proposed for remission exceeds Rs.500, 
tho Commissioner should forward tho report to the Financial Commis¬ 
sioner, who has power to sanction remissions without limit. 

[See Punjab Government Notification No. 2H4, dated 13th August, 1910.] I 

11. When lurid is improvod with tho aid of a loan 

Exemption of im- granted under this Act, tho increase in value derived 
provements from . 

assessment to land- ,rora Lie improvement shall not bo taken into account 
revenuo. in revising tho assessment of land-revenue on the 

land : 

Provided as follows :— 

(1) whore the improvement consists of tho reclamation of waste¬ 

land, or irrigation of land assessed at u cirri gated rates, the 
incroaso may ho so taken into account aftor tho expiration of 
such period as may be fixed by rules to bo framed by tho Local 
Government 1 : • * - * . 

(2) nothing in this soction shall ontitlo any porson to call in ques¬ 

tion any assessment of land-revenue otherwise than as it might 
havo been called in quostion if this Act had not been passod. 

(Note 1 . 

Legislative changes*. 

In tho first proviso to this section, the words “ with the approval of the Gover¬ 
nor General in Council ” wore omitted by S. 5 of the Land Improve¬ 
ment and Vgriiulturists* Loans (Amendment) Act, 190G (VIII of 


1906). j 

/.— “ Rules • • ..Local Government. ” * 

Rales. 

For such-for— 

(1) Ajmoro-Merwurn, see Ajmere Rule* ana Orders ; K 

(-2) Bengal (in conjunction with S. 10), see Bengal List of Local Statutory 
Rules and Orders. Calcutta Gazette, I90h, IV 1, pp 516, 554; L 

(3) Burma (ditto) Burma G.i/ene, 1907. IV 1, p. 1016; U 

(4) United Provinces of Agra and Oudb, United Provinces List of Local Rules 

and Orders. g 


12. (Amendment of Act 111 of 1877)— Rep. by the Indian Registra¬ 
tion Act, 1908 (XVI of 1908). 
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THE INDIAN SLAVERY ACT, 1813 K 

(Act V op 1813.) 


[Pussiul on the Till April, Jst'l.] 

HISTORICAL MEMOIR. 

Year. . Naim- of Aot. j How a ft eo tod. 

1843 Y | Slavery .[Rep. iu part, Aei XVI of 1874, 

An Act for declaring and am on ding the Law rogai ding the condit.iT>n 
of Slavery ‘ 2 within the Torritoriey of the Ei.st India Company. 

(Note*). 

/. — “ The Indian Slavery Act, 1843." 

(i) Short title. 

“The Indian Slavery Act, 1813.” Sec the Indian ShnrL Titles Aot, 1897 (N1V 
of 1897). A 

Places where Act has been declared to be in force. 

This Aot has been declared by tbi- Law? Local Ex ton I, Act, 1871 (XVI of 1871), 
8 , 3, to be in force in the whole of British India except. as regards iho 
Scheduled Districts. 

It has been declared in force in— 

Upper Burma generally (except the Sban Slate*.) by tbe Burma Laws Act, 
1893 (XIII of 1.39,3), S 1 (1) and 8oh. J. 
the Santhal Parpan.iv by the Santhal I'arganas Settlement Hi gulation (III of 
187i!), S. 3, as amended by Rigulation 111 of 1899, S.3. 
u> the Chittagong Hill Tracts by the Chittagong Hill Tracts Regulation, 1900 
(I of 1900). 

* It has been declared, by notification undi r S. 3 (a) of the Scheduled Diet riots 
—' • Act, 1874 (XIV of 1874), to be hi force tn tbe folic wing Scheduled 

Districts, namely : — 

Sindh ... ... Sec G*i/tte < l India, 1880, Pi. I, p. 073. 

Aden ... ... ... ,, 1879, Pt. I, p. 434, 

West Jalpaiguri, the Western 
Dvars, the Western hills of 
Darjiling, tbe Darjiling Tarai 
and tbe Danson Sub-division of 

|Sie DArjiling District. ... 1881, Pt. I, p. 74. 

The Districts of Hazaribagb, 

Lohardaga (now tbe Ranchi Die-, 
trict, see Calcutta Gazette 1899. 

Pt. 1, p. 41), arid Manbhum and 
Pargara Dhalbbmn and tbe 
Kolban in the district df Sing- 

bhum.* ... ... „ 1881, Pt. I, p. 504 
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/.— " The Indian Slavery Act, 1843 "—{Continued). 


See Gazette of India 1897, Pt, 1, p. 1059 

„ 1879, Pt. I, p. 383 

„ 1879, Pt. I, p. 382 


The Porahat Estate in the District 
ofSinghbum. 

The Scheduled portion of the 
Mirzapur District. 

Jaunsar Bawar. 

The Districts of Hazara, Pesha¬ 
war, Kohat, Bannu, Dora Ismail 
Khan and Dera Ghazi Khan. 

(Portions of the Disti ids of 
Hazara, Bannu, Dera Ismail 
Khan and Dera Ghazi Khan 
and the Dish ids of Peshawar 
and Kohat now from the North 
1 HVsf Frontier Province, see 
Gazette of India, 1001, Pt. J, 

]>. 3 57, and lof. I. ibid. 1002 
Pt I p. 571 > . but its application, 
has been barred m that pat t of 
the Ilazua District Known as 
tipper 'I'nnawal, by the Hazara 
(Upper Tanaioal) Reifulntion {11 
of 1000 8. 3). 

The District of Lahaul 

The Scheduled Districts of the 
Central Proviuees 

The District of Sylbet 
The Districts of, Kamrup, Nau- 
gong, Darrang, Si b b a g a r, 

Lakhimpur, Goalpara (excluding 
the Eastern Dvars) and Cachar 
(excluding the North Cacbar 
Hills). 

The Garo Hills, the Khasi and 

Jamtia Hills, the Nsga llills 

the North Caohar Hills in the 

• 

Cachar District and the Eastern 

Dvars in the Goalpara District. ,, 1897-Pt. I, p. 299 

The Scheduled Districts in Ganjivm and Vizagapatam, see Fort. 8t. George 
Gazette, 1898, Pt I, p. 66G, aud Gazette of India 1898, Pt. I, p. 870. B 

(3) Aot haa been extended. 

It has been extended, by notification undor S. 5 of the last mentioned Aot, to 
the following Scheduled Districts namely : — 

The Districts of Kumaon and 

Garbwal. ... ... See Cut/.- tie of India, 1876. Pt I. p. 606. 

Th.< Tarai of the Proviuce of 
Agra. ... ... „ 


1886, Pi. I, p 18 
1886. Pt. I, p. 301 

1879, Pi. I, p. 771. 
1879, Pt. 1, p. 631. 


1978. Pi. I. p. 533 


1876, Pt. I, p. 505 C 
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/.—>“ The Indian Slayer> Act, 1843 "—{OoncluiUd). 

(4) Act has been applied. 

It has been applied to— * 

British Il.iluehisian by ihe British Baluchistan Laws Regulation, 1800 
(I of 1KJ0). 

The Chiu Hills a*; regards Htll-iribes. by the Chin Hills Regulation, 1800, 
(V of ISOtJi, a. :i. 

Tlje Kachin Hill 'roots as regtrda Hill-triVs, by the Kitcbm Hill tribes Rrgu- 
lotion, 1 (I of l.v»r», S !. D 

(5) Remedial statute—Construction. 

The Act being a remedial stmum, imi»l be so construed as to give to it the 

widest operation which ns language will permit, ij C L 11. 11 (17 

P.C.: -.1 B I A. I. E 

(fi) Act V of 1843 Effect. 

• 

The edict of Act Y id J^l'i is to prevent the erf irccrtioni of anv rights which 

would, u ibat Act li.ul not. uoen passed. Uavo arisen nut of the status 

of slavery. 12B.H.OK l.rfi 1 1 V«>. F 

(1) Intention of Legislature 

It. was tlirr goneral m ten I mu of the Li "tulailire, in passing Act V of 18-1J as 
(Vidrnci.il by nct.iori'il a> d to relieve all pciaons then subjuet 
then tn Irotn all illsibilrln a a’islug out of the sta'Us of blavirv. 
* h C L It 11 rP C.l = 8 B. I 12=-'5 L.A. 117. Q 

(8) Act held to apply, if in force at time of succession. 

Tho Aot w is hebi to apply when it was in force at tli«* tiinc the sum hsmir open¬ 
ed although it was not when the em.tt cipalmn bail taken place. f> C. 
L.li 11 PC-1 B 12'2=C. 1 A. 1 57. H 

2.—“Slavery.” 

(1) Slavery defined. 

Id) Slavery is that civil relation in which one man has absolute power over tho 
life, foitune, at d liberty of anolhtr li e..i not subsist in the British 
Empire. 

_ (6) S ayery is a coin)iDun which admits c»f rligms, and it person is trcuiod an a 

slave if another asserts an absolute light to restrain his personal 
liberty, and to dispose of his labour again*' his will, unless that right 
is conferred by law, a« in the easV o! a paront. or guardian or a jailor, 
3 N.W.P.H.C R. HU. I 

• 

(2) Isteeta—Mahomedan Law 

(a) lstccla means the entire subdin merit, of any subject, of property by force of 
arms. The original right of property, therefor, which one may pos- 
• * sess over another (i e , sl,tv< ryj is to bo acquired soldy by hteela and 

cannot be obtained, in the lust instance, by purchase, donation or 
inheritance, Macnaghten's Principles and Precedents of Mahometan 
Law, 

(f>) Mankind is originally free and is not i li' '■uij"■< nl slavery except in the 
ca-e of hUela, which ( blame when a Mahom<dim ruler subdues the 
d< minion of infidels, and makes captives of its inhabitants, both male 
* and female— (ILid). J 
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(3) M&homedan Law—Slavery. 

According to Muhomedan Law slavery is either entire or qualified, according to 
, circumstances, (Ibvl). K 

(4) Ibid. -Satire slave*. 

Thoro are throe descriptions of entire slaves, Mumloolc , or acquired, Mowroos or 
inherited, and Mov'hoob or given. (Ibid). L 

(5) Ibid.- Qualified slaves. 

Qualified slaves are of three descriptions ; the ManJuitib, the Moo&ubbir , and 
the Oom i-H'iihid. '(Ibid). M 

(f») Ibid. — Mookatih- 

A moohntib is ho bolwcoO whom and his inastrr there mni have been an agree¬ 
ment for his ransom, on the condition of his paiing a certain sum of 
money, cither immedi ttclv, or at some future period, or by instal¬ 
ments, If ho fulfil the condition, hi will beeom« free ; otherwise ho 
will revert to his former ui>i|ualified state of bondage. In the mean¬ 
time his master parts with the possess m of, but. not with the property 
in, him. He is not however in the interval a lit subjeot of sale, gift, 
pledge or biro, llbvt). N 

(7) Ibid. Mooduhlr 

A Mimdulnt slave is he to whom hw master ha-, promised jno.s t obit emancipa¬ 
tion. Such promise, however, may lie mado absolutely or with 
limitation ; in other wor.ie, ih>> freedom of the slave may be ma^o to 
depend, generally on the di> vi h of his master, whenever that event 
may happen; or it mu he made conditionally, to depend on the 
ooourreneo of the event within a specified period. ( Ibid;. 0 


(H) fbid.—()om-i-wulud 

An Ooiii-i trtilnd is a slave female who has borne a child or children to her 
master which ho acknowledges as his own. She cau no longer be sold, 
(Ibti), ' p 

('.») Ibid.—Khattazad 

(fii Under the Mahomedar. Law, if a female slave should bear offspring, by any 
other than her legal lord and master whether the father be a freeman 
or slave and whether the slave of the said master or of any other per¬ 
son, in »nv of these eiisis, such offspring is subject t.o slavery ; and 
these, are railed / l•<lnt^^,^d, t e , horn in the family— (Ibid). Q 

\b) Hut if the children h<> i he avowed and acknowledged offspring of the right¬ 
ful owner, they are then free, and the mother of them, (being the 
parent of a child by her master) becomes at his decease free also, 
(Ibid). H 

(c) The eon of a Mahomedan bv a slave girl, if acknowledged by his father, is 

entitled to inherit. (Ibid). g 

1 

* • * ' * No public oflicor shall, 

in execution of unv decree or order of Court, or for the 
enforcement of any demand of vent or revenue, sell or 
cause to ho sold any (lorson, or the right to the 
compulsory labour or services of any person, on the 
ground that such person is in a state of slavery. 


Prohibition o f 
salo of persons or 
right to his lahour 
on ground of sla¬ 
very. 
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(Mote). 


Legislative changes. 

The words *• H hereby eni.*t.»«l and dnc’arnd, that ” at the commencement 
of 8. 1 ware repealed by the Ropc.tti'ig Act. 1S71 (XVI of Is74J. T 

2. No rights arising out 

of an alleged property in t.lio person and services of 
another as a slave 1 shall he enforced by any Civil or 
Criminal Court or Magistrate within the territories of 
the Cast India Company. 


Bar to eniorce- 
mont of rights aris¬ 
ing out of alleged 
property in pen-on as 
a slave. 


(Notes) 


Legislative changes 

The words 11 And it is hereby declared and enacted that" at the commenoement 
of thi« section wire repealed by the Repealing Ant, 1871 (XVI of 
1871), »U 


/.—“ Slave.” 

(1) Slave. 

A-is <i cteaiure without any rights or any status whatsoever, who is, or 

may become the property of anoiber as a mere chattel ; the owner 
having absolute power of disposal by sale, gift, or otherwise, oven of 
life or d»»ih, over ihe slave without being responsible to any legal 
• authority. [Vr Stuart, C.J. in ‘4 A 72’t (72f>). V 

(2) Suit barred by section -Rights derived from slave girl subsequently emanci¬ 

pated and married. 

A sut>, brought by ihe heir of the master of a slave girl, emancipated by and 
married to such master, in his life tim\ ti recover, as such heir, 

her prop' ruy in the hinds of persons descended from her, ia one 

cognizance of eluch is barred by this section. 12 15.H C.R. I&G. W 

' No porson who may have acquired 

property by his own industry, or by the exorcise of 
any art, calling or profession, or by inheritance a , 
assignment, gift or bequest, shall be dispossessed of 
such property or prevented from taking possession 
thereof on the ground that such person or that the 
person from whom the property may have.been derived was a slave 3 . 


3. 1 


Bar to diapopuos- 
sion of property on 
ground of owner’s 
slavery. 


(Notes). 

Legislative change 

The wordB “ And it is hereby declared and enacted that," at the commence- 
ment of this section were repealed by the Repealing Aot 1874 (XVI of 
• , 1874). % 

1.-“ Section 3." 


(1) Succession to emancipated slave -'-Mahomedan Law —Wula. 

S. 3 of Act V of 1843, in effect, abrogated the Wula rule of the Muhammadan 
law, whereby the natural heirs of the emancipated slave were exoluded 
by the heirs of the emancipator. S G.L.R. 11 (P.G.)=*3 B. 422-6 
I.A. 137. J 


i 
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“ Section 3 ” - (Concluded). 

A female slave had a child by her masker, a Mahomedan. who afterwards 
• emancipated ar»d married her. Ildd that, under section 3 of Aot V of 

1863, her heirs wore entitled, in preference to the heirs of her emanci¬ 
pator, to succeed to the sharo of her hu«band’s estate, to which she 
had, upon his death in 1842, succeeded as his widow, the Wula rule of 
Mabomedau law noewiths anding. 5 O.LK 11 <PC.)=3 B. 422 = 6 
l.A. 137. Z 

f2) Spiritual slavery of a pupil to his guru. 

The agreement of a Tambiran (heal of a Mutt) to bec-uno the “ slave ” of his 
guru oould h tve no legal oporatioi since 1843. 10 M. 375 (475). A 


2.~” No person who — inheritance.” 

“ Who may have acquired property by inheritance”, meaning of the expression. 

Tbo words “ who may have acquired property by inheritance”, in this BeoLion 
must be taken to include any person who would have acquired a title 
to property by right of inheritance, but for 9omo obstacle arising out 
of the status of slavery. 5 (J.L.R. 11 (P.C ( = 3 1! 422 = 6 I.A. 137. B 


. 3.- “The person - slave.” 

** That the person from whom the property may have been derived was a slave,” 
scope of the expression. 

Tbn words in 3. 3 of tho Act “ that the person from whom the property derived 
tens n slave " must bo taken to apply not only to a person who was a 
slave at the time of h ! s or her death, but a'so to any person who bad 
at any time been a slave 5 l'/.L.R. 11 (P.C )=3 B. 422 = 6 I,A. 137. C 

4. Any act which would be a 

. _ penal offence if done to a froo-man shall ho equally an 

Penal o IT e n o o ¥ 

againstallogodslave, otlonco if done to any porson on tho protoxt of his 
Being in a condition of slavery. 


Legislative ehanges. 


(Note). 


The words “ And it is hereby enacted that” at tho commencement of 8. 4, 
were repealed by the Repealing Aot, 1874 (XVI of 1874). D 



THE 

INDIAN TOLLS ACT. 1851. 

(ACT VIII OF 1851.) 


(WITH THE CASK-LAW TJIRRKON) 


COMPILED AT 

THIS LAWYER’S COMPANION OKKICK, TUICHI NOPOLY 


AND published by 

T. A. VKNKASAWMY ROW 

AND 

T. S. KRISIINASAWMY ROW 

ProprietorThe Low Print mo House, Mmlni s and The homin'* 
Companion Ojffiee, Ti icliviopnli/ ond Modi os. 


MADRAS: 

THE LAW PRINTING HOUSE, MOUNT HOAD 

1912. 

Copyright fiegistered.} 

<53 A 


[All rights reserved. 




THE INDIAN TOLLS ACT, 1851. 

(ACT VIII OF 18511.) 

[Passed on the 4th July, 1861.] 

HISTORICAL MEMOIR. 

! of Aot. Name of Aot. ! How afitaoted. 

18S1 YIII Tolls ... | Rep. in part, Act XIV of 1870. 

„ XU of 1876. II of 1901. 
Rep. in part, Amended and rfup- 
' pin minted, Act VIII of 1888. 

' Amended (locally), Act XV of 
186». 

Rep. (in Bombay), Bom Aot III 
of 1875. 

Supplemented, Act VIII of 1893. 


Au Act for enabling Government to levy Tolls ou Public Roads and 

Bridges. 

, Whereas it is expedient to onablo Government 

I roam ole. 

to levy tolls upon roads and bridges; It is enacted as 

follows:— 

(Notea). 

/•—“ Act VIII of 1851 ." 

(1) Short title. 

— “The Indiau Tolls Act, 1651." Sea the Indian Short Titles Aot, 1897 (XIV of 
1897). A 

(?) Act amended- » 

Aot VIII of 1851 was amended by the Indian Tolls Aot, 186! (XV of 1864), 

,* whiob is to be read with and taken aH part of it. See S. 1 of Act XV 

of 1864. B 

(9) Aet repealed In Bombay. 

Act VIII of 1851 has been repealed in the Presidency of Bombay by the Bombay 
• • Tolls Aot, 1875 (111 of 1876), B. 1. C 

(4) Power to extend the territorial operation of Aet YIII of 1851. 

For—see Aot XV of 1864 , 8. 3. D 


(5) Aet declared to be in force or extended. 

Under 8. 1 of the Indian ToIIb Act, 1888 (VIII of 1888), Acts VIII of 1851 and 
the Indian Tolls Aot, 1861 (XV of 1864), are to be deemed in tone 
throughout the territories administered by the Lieutenant-Governor of 
* the Punjab on the 5th September, 1888, and from the 31st August, 1857, 



Aofc YIII of 1891 (the INDIAN TOLLS ACT). 


? 

L-“Act VIII of 1851 "-{Continued). 

and the 24th Maroh, 1864, respectively, to have been in force in 
ihe territories for the time being administered as part of the Punjab 
(which then included the Districts now forming the Nori.h-West Fron¬ 
tier Province). 

It has been extended under S. 3 of Act XV of 1864 to Ajmer and Merwata, see 
Gazette of India, IbrtO, Pt. II, p. 562. 

It has been declared in force in the Arakan Hill District by tho Arakan Hill 
District Laws Regulation, 1874 (IX of 1874). S. 3, in the Central Pro¬ 
vinces by tho Central Provinces Laws Act, 1875 (XX of 1875), 8. 3, as 
amended by the Sauihal Parganas Laws and Justice Regulation, 1899 
(III of 18 *9), S. 3 and in Upper Burma generally (except the Shan 
States) by the Burma Laws Act, 1898 (XIII of 1898). 

It has been declared, by notification under S. 3 (ffl) of the Scheduled Dis- 
ricts Act, 187 4 (XIV of 1871), to bo in f ireo in the following Scheduled 
• Districts, namely .— 

The Diet! ids of Hnzariliagb, 

Lohardaga (now tho Ranchi 
Did riot, seo Calcutta Gazelle' 

1899, Pt. J. p. 44), and Man- 
bhutn and Pargarm Dbnlbhutn 
and Kolhan in tho District of 

Singbhum. ... See Gazette of India, 1881, Pt. I, p 504. 

The Districts of Hazara, Pesh¬ 
awar, Ivohat, Hannu, Dora 
Ismail Khan and Der.t Ohtizi 
Khan. [{Portions vt the Dis¬ 
trict ,s of Hazara, li-innu Dei a 
Ismail Khan and Dora Ghazi 
Khan and the Districts of Pes¬ 
hawar and Kali at now form tlw 
North-West frontier Province, 
see Gazette of India , 1901, 

Pt. I, p. 857, and ibiil, 1902, 

Pt. I, p 576 ; but its application 
has been barred in that part of 
the Hazara District known ns 
Upper TanAwal , by the Hazara 
(Upper Tanawal) l ley illation 
(II of 1900, S. 3)] Punjab and 

N.W\ Code. ... „ 1886, Pt. I, p. 48. 

The District of Lahaul. ... ,, 1886 Pt. I, p. 301, 

It has been extended, by notification under S. 5 of the last-mentioned Act, to 
the Scheduled District of Coorg. See Gazette of India, 1878, Pt. I, 45, 
and to the Scheduled Districts in Ganjatn and Vizagapatam, see ibid, 
1899. Pt. I, p. 720. £ 

(6) Rules and Orders under this Act. 

For-In — 

Madras, see Madras Local Rules and Orders, Vol. I, p. 10. Punjab, Bee 
Punjab List of Rules and Orders, p. 3. 

Central Provinces, ^co Central Provinces Local Rules and Orders, p. 3. F 
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Is. i ft 2] Aot YIII of 1851 (this Indian tolls act). 


/. —“ Act VIII of 1851 ( Concluded ). 

(7) Right to collect toll* -Origin. 

The origin of fcho right ti ■■ dW- lo'li is admitted lobe Act VIII of Js&l of 
the Acts of th ■ G wornor-Gi'iicral in Council. 22 W.R. 76 (77) (Cr ). Q 

<H) Jurisdiction — Tlpnis Pansare right-Right to levy toil on exports from foreign 
territory —Immoveable property 

Tho plaintiff had. Under a grunt, from ibe I'eghwa^. acquired ti light, known an 
, fipnis P an&tirc right, to lo\>, m the tcrritoiy now owned by Punt 
buchiv, :i certain rail of oostt on .»1J mipurta into and exports from it. 
The cause of ae mu .nimilt.i-ilv ar.'-o in foreign territory ; hut u was 
contended that. th«' suit lay in British Courts because tho defendant 
resided in l>rmsh jurisdiction .— 

Held, that wbat the plaintiff claimed was an allowance, granted bt the l'eshwa 
in perm inetico , and Mich an allowaui , n, whether secured on land or 
nit, being auoording to 111 idu iaw niUuuliui, w»s tnmiovi able pro 
perry (ti Bom. 516, F.) 11 IS L.K. :152. 4f 

Repeal of Acts. 1 Rep-aled by the Repealiny Art 1870 [XIV 

of 1870) 


Powor to cause 
levy of tolls on roads 
and ‘bridges within 
cert tin rates'. 


2. Thu (Iovornor of tho IVosi.lonoy of Fort William in Bengal, tho 
Lieutenantsiovornor of tho North-Western Provinces 
of Bengal fand] tlio (iovornor of fcho I’rosuloncy of 
Fort St. (ioorge in Council ( 1 , may cause such ratos 
of toll, not exceeding' fcho ratos inontionod in fcho 
sohodulo annoxed to this Act, as they respectively think fit, to ho loviod 
upon any road or bridge which has boon, or shall here¬ 
after bo made or ropaircd at the expense of tho (iovorn- 
rnont; and may plaoo fcho collection of such tolls '■* 
under tho management ot such persons as may appear to thorn proper, 

_ „ , , and all persons employed in the management and 

Collectors 

ponsibilities. collection of such tolls shall bo liable to tho same 

responsibilities ,J as would belong to them if employed 
in tho collection of tho laud-revenue. 


and to 
Collectors. 


appoint 


(Notea). 

.(I) Legislative change*. 

The word “and” was inserted bd,ween the words “ the Lieutenant-Governor 
• of the North-Western Provinces ol Bengal" and tho words “ tho 
Governor of the Presidency of Fort St. George in Council ”, by Act 
VIII of 188 i, S. 5. 

The words “and tho Governor of the residency of Bombay in Council ” were 
* • repealed by Act VIII of 1888,8. 5. I 

(2) Operation of Act in other part*. 

Tho authority of the Local Government in any part of British India net speci¬ 
fied in S. 2 to which this Aot and the Indian Tolls Act, 1864 (XV ol 
1864} may be or have been extended, is to he the same as if it had 
been specific! in 8. 2. See the Indian Tolls Act, 1888 (VIII of 1888), 
. S. 2 (1.1. J 
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Act YIH of 4881 (the Indian tolls act). 

/,—“Power to cause levy of tolls .. ..certain rates . " 


[ 8.2 


(1) Scope of Motion— Lieutenant-Governor of Bengal. 

• (a) This Act, by S. 2. empowers the Governor of the Presidency of Fort 

William in Bongal to iauaa such rates of toll, not exceeding the rates 
mentioned in the schedule, as he thinks fit to bo levied upon any road 
or bridge which has been, or shall thereafter be made or repaired at 
the expense of the Government. 22 W.R. Cr. 76 (77). X 

(f>j It is rightly conceded that the powers contained in the Aot are now vested 
in iho Lieutenant Governor nf Bengal, who, for great many purposes, 
has beau substituted for the Governor of Bengal. (Ibid.) L 

(2) Toll to be established by distinct resolution, 

The establishment of i toll must be by some distinct resolution of the Govern¬ 
ment come to for that purpose, and in some way or other notified by 
the Government. {Ibid). If 

* 2. — u Collection of such tolls. ’ ’ 

Grant of taluq upon which a ‘hat’ used to be held—Whether a monopoly—Calcu¬ 
lation. 

Although the Government settles a taluq, upon whioh a ‘hat’ has been held for 
many yoara, the Goverummt only grants the lands included in the 
i iluq. The fact of suoh settlement b *mg arrived at by taking into 
calculation the profits of the • hut’ does not amount to any grant of 
tolls, for, tho only reason for looking at the rolls was to ascertain tho 
vilua of the lands. Such a settlement does not imply a monopoly, 
which will enable the holder to restrain other porsons from sotting up 
a market anywhere close by. 17 0. 158. N 

3.—“ Under the management — responsibilities. " 

(1) Lessee of tolls, whether a manager. 

A lessee of tolls was hold not to oa a person employed in the management and 
collection of tolls within the meaning of Act VIII of 1851. 2 B.L.R. 

A. Or. 17=* 11 W.K. 26. 0 

Summons to a lessee of tolls—Jurisdiction—Magistrate's powers— Warrants— 
Non-legal remedies- 

The lessee of certain tolls'to be collected at a tollgate haviug f rllon into arrears 
in respect of ronts payable under his lease was summoned to appear 
beforo, the Magistrate to answer tho charge of non-payment of rent. 
On his failing to appear in person, though he sent a kyfeut explaining 
tho cause of uon-payment, the Magistrate, issued a yvarrant for his 
arrest. Held that the non-payment of the rent was not a criminal 
offence, and that the Magistrate had no power under the Code of Cri¬ 
minal Procedure to arrest the defaulter for not appearing to the 
summons. Held, that, however analogous, the positions of a farmer 
of tolls and a farmer of a ferry may be, the law whioh is applicable to 
tho latter (Regulation VI of 1819) does not extend to the former. 11 
W.R. 26. p 

3 Magistrate s powers- 

A Magistrate has no power to stipulate iu a lease of tolls that rent shall be re¬ 
coverable in the same way as money embezzled by native ministerial 
ollioero, 11 W.R. 26. Q 



Sfl. 2&3] Act ¥111 of 1881 (the Indian tolls act). 5 

J.—“ Under the management .. ..responsibilities [Concludedj. 

(4) Contract for tolls entered Into with local Fond Board— Implied breaoh of con- 
tract to keep road fit for traffic —Damages, measure of. • 

Plaintiff contracted for some tolls on a certain road under the Local Fund Board 
for one year. During the year, he complained to the President of the 
Board that the road was in such a stite of disrepair as to prevent traffic 
and that ho, in consequence, was sustaining loss, and applied for a 
4 remission. The President did not make any award in respect of this 

claim for compensation Subsequently, the road, in order to enable 

thorough repairs to bo effeoted was completely closed to traffic under 
the orders of the President and without the consent of the contractor. 
Held that this was a hreach of the impliod term of rhoooniract to keep 
the road open to traffic, and the plaintiff was ontitled to rescind the 
• contract and claim damagea from tho Board. The measure of damagcR 

is the net amount, which the plaintiff would have received under the 
terms of the contract for the entire term, if he had been allowed 
carry it out. 2M.LT 1134 -17'W.L.J, 390. R 

<■*>) Lease to levy tolls—Lessee, right of, to admit partners -Accounts, two sets of 
-False accounts kept to deceive Government. 

A lessee from Government of tho right to Jew tolls admitted into partnership 
with him tho plaintiff and two others. One of rtu» conditions attached 
to the loose prohibited sub-letting. The plaintiff having brought a 
• suit for his share of the profits realised in the transaction, tho Judge 

dismissed tho suit on tho ground that the partnership was illegal being 
of opinion that sub lotting and admitting a partner were idaiilio.il 
Held, reversing the decree, that the partnership was not illegal. 
Where in such a partnership two sets of account were kept, one true 
and the other false, held that such practico, though rr.prcheiiuible, 
was unt illegal. 20 B (it>8. 8 


3. In oase of non-payment of any such toll on demand, the officers 
appointed to collect tho same may seize any of tho 
recovery of toll. carriages or animals on which it is chargeable, or any 
part of their burden of sufficient value to defray tho 
toll; and. if any toll remains undischarged for twenty-four hours, with tho 
cost arising from such seizure, tho caso shall he hrought hofore tho officer 
appointed to superintend tho collection of tho said toll, who may sell tho 
property seized for discharge of tho toll, ‘and all expenses occasioned by 
such non-payment, seizure and salo, and cause any balance that may 
remain to be returned, on demand, to tho owner of tho property ; and the 
said officer, on receipt of the property, shall forthwith issue a notice that, 


at noo^ of the next day, exclusive of Sunday, or any close holiday, he will 
sell the property by auction : 


Provided that, if, at any time before tho sale has actually begun, the 

person whose property has been seized shall tender the 

Release of seized amoun t of all the expenses incurred, and of double the 
property on tender 

of does. toll payable by him, the said officer shall forthwith 

• release the property seized. 
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Act YIII of 1881 (THE INDIAN tolls act). [Ss. 4 to 6 


4. No tolls shall bo paid for the passage * ' * * * * * r of police- 
( officers on duty or of any person or property in their 
from ^aymonT of custody, hut no other exemption from payment of the 
to,l ‘ tolls levied under this Act shall be allowed. 


Legislative Changes. 


(Notes). 


The words “ of sronps and military stores and equipages on their ma _ ch or” were 
repealed by 8. 8 of the Indian Tolls (Army) Act, 1901 (II of 1901). 


In Upper Burma for tbo last sixteen words of this section, the words “ or of any 
person or properly exempted by order of the Local Government from 
payment of tolls'’ have been substituted by the Burma Laws Ant, 1898 
(XIII of 1898), 8. 7. , T 


f.—“ Exemption . ” 

Government Stores—Equipages. 

Stores and carts belonging to the Government jails corns within the words 
Government stores and Equipages and are free from boils. 20 M. 1(5. U 

(2 1 Military and Police officers—Agra. 

Bor exemption of Military and Police officers m the Province of Agra, see 
Unit,'*.! Provinces lost of Local Rules and Orders, Vol. I, Pt. I, 
List :j, p, i. y 


5. All polioo-oflieoi'H shall ho bound to assist the toli-colloetors, 
Assistance of col- wh,)n rwiuirod, in tho exocution of this Act; and, for 

iootors by police- that purpose, shall have tho sumo power which they 
0,, ‘ ocrs ' have in tho oxorciso of thoir common police-duties. 

6. Every person, other than the persons appointed to collect the 

'tolls under this Act., who shall levy or demand any 

oHenSs under Act 0 . r toU 0,1 any P ublic l ' oa(i or bria ge. or for passing 
through any bazaar situated thereon, and also every 
person who shall unlawfully and extortionately demand, or take any other 
or higher toll 1 than tho lawful toll, or under colour of this Act seize or 
sell any nroporty knowing such seizure or sale to be uulawful, or in any 
manner unlawfully extort money or any valuable thing from any person 
under colour of this Act, shall ho liable on conviction before a Magistrate 
to imprisonment for any term not exceeding six 
Compensation to calendar months, or to tine not exceeding two hundred 

Saving of bis^ghUo VU P° 0S > an V part of which fine may be awarded by the 
sue. Magistrate to the person aggrieved : but tjiis remedy 

shall not he deemed to bar or affect his right to have 
redress by suit in tho Civil Court t . 


(Notes). 


(I) Legislative changes. 

The words •* of the sillah " were repealed by tbe Repealing Act, 1676 (XII of 
1876). ' v W 



7 


8a. 6 ft 7] Aot ¥111 of 1881 (the Indian tolls act). 

(8) Summary procedure—Tolls. 

A charge ol an illegal demand of toll under this seotion ought not to be dealt 
with summarily uoder Ch. XVIII of the Code of Criminal Procedure. 

23 W.R. 76 (Cr). . X 

(3) Illegal collection of tolls—Act VIII of 1881, S*. 9 and 8—Public road. 

A oonviotion for illegally collecting tolls on a public road was held to be illegal 
where the rood was clearly not a publio road within the meaning of 
8. 2, Act VIII of 1861. 6 W.R. Cr. 48. Y 

• /.— " Extortionate! y. . .. higher toll. ’’ 

(t| Extorttonately—Meaning. 

(а) The word “ extortionatey ” in this seotion is not UBed in the same sense as 

it is used in the Penal Code. 22 W.R. Cr. 76 (78). Z 

(б) The meaning of the word “ extortiooately ” in this seotion is an unlawful 

demand of toil accompanied by the sort of pressure namely, the exer¬ 
cise of the powers indicated in S. 8 of this Act, by seising the com¬ 
plainant’s horses and carts, and detaining them until the toll was paid, 
(Ibid.) A 

(c) That would not be extortion, if it was not done dishonestly, within the 
meaning of the Penal Code ; but if the taking of the tnll was unlawful, 
and the seizure of the oarts was also unlawful, that would be an unlaw¬ 
ful and extortionate aot within the meaning of 8. 6, of Act VIII of 1851 
(Ibid). B 

( 2 ) Notice of action-Tolls paid In excess of powers given-Suit for refund of 
money - 

In certain sui's brought against a Toll Collector for the refund of money alleg¬ 
ed to have been exacted by him improperly as toll the defendant 
pleaded that tiu notioe of suit had been given : Held, that such notice 
not having been given the suits should be dimissed. [ Waterhouse 
v. Keen, 4 B and C., 200, followed]. 16 0. 259. C 

7. A table of the tolls authorized to ho taken at any toll-gate or sfca* 
tion 1 shall bo put up in a conspicuous place near auoh 
Exhibition of gate or station legibly written or printed in English 
gtatement^o'^penab wor ^8 and figures, and also in those of the vernacular 
ties. language of the district, to which shall bo annexed, 

• written or printed in like manner, a statement of 

the penalties for refusing to pay the tolls and for taking any unlawful toll. 

(Notas)' 

• l.—“A table ot the tolls — toll-gate or station , ” 

Tolla to be levied at toll-bar. 

(a) Under this Aot, the Lieutenant Governor has no authority to direct tolls 

# to be levied at any other place than at the toll bar. 22 W.R. Cr, 78. D 

(b) Any other view of the lew would be unreasonable, and would lead to the 

greatest confusion. (Ibid.) B 

(c) The object of a toll-bar la to inform the publio of the place at whioh the toll 

ie to be demanded; and if persons can be authorised to stop a carriage 
at may spot in the road and demand toll there, then constant doubts 
and disputes would arise, and the toll-bars would become perfectly 
. , useless. J Ibid). f 

64 B 



8 


Act Y1II of 1881 (THfi INDIAN tolls act). [8s. 7 & 8 


1.— u A table of tolls.... toll-gate or station”—(Concluded). 

(<f) Now this, which is a reasonable view of the matter independently of the Aot 
is borne out by the Aot itself, and also (as far as it can be seen) by the 
practice whioh has been pursued under the Act. (Ibid). G 

(e) 8. 7 of Act VII of 1851 olearly contemplates the taking of tolls at the toll- 
bar. (Ibid). H 

(/) It provides that a table of the tolls authored to be taken at any toll-gate 
or ntation shall be put up in a conspicuous plaoe near snoh gate or 
station, and so forth. (Ibid). I 

(g) That provision of the Aot would be quite nugatory, if the tolls oau be taken 
at any othor plaoe except the toll-gate. (Ibid). J 

8 . Tho tolls levied under this Act shall ho deemed public revenue ; 

. but the net proceeds thereof shall be applied wholly to 
Application of . ... , ’ 

proeeodB of tolls. the construction, repair and maintenance of roads and 

bridges within the Presidency 1 in whioh they are 

levied. 

(Motes). 

/.—“ Presidency. ” 

Presidency, scope of the expression. 

The word "presidency" in 8, 8 is to b" deemed to mean and ho have meant the 
t.orritorii s under tho administration of a Looal Government. See the 
Indian Tolls Aot, 1888 (VIII of 1888) 8 2 (2). , K 


SCHEDULE. 


On overy four-wheeled onrriago on springs 
On ovory two-wheoled carriage on springs (except Native 
hackeries) 

On every Native hackery on springs 
On overy four-wheeled carriage without springs 
On every two-whooled carriage without springs 
On every cart and hackery not on springs, and having 
wheels of loss diameter than three feet six inches and 
tyros less in breadth than three inch is ... 

On overy cart and haokory nob on springs, and nob having 
wheels of less diameter tjian three feet six inohes and 
tyres less in breadth than three inches ... 

Buffaloes or bullocks, per head 
On every elephant 
On every camel 
On evory horse 
On every tattu 

On every score of sheep or goats 
On every herd of swine, per hundred 

On every mule 
On every ass 

On every palanquin or tonjon with bearers ... 


2 rupees. 

1 rupee. - 

2 annas. 

6 annas. 

4 annas. 

8 annas. 


2 annas. 
'6 pie. 

1 rupee. 
4 annas. 
1- anne,. 
6 pie. 

2 annas. 
4 annas. 

3 pie. 

2 pie. 

1 rupee. 



8 . 8 ] 


Act Ylll of 1881 (the INDIAN TOLLS ACT). 8 

SCHEDULE—( Concluded ). 

On every palna or small Native palanquin with bearers... 4 annas. 

On every Native duli with bearers ... ... ... 3 annas. 

On every person carrying a load for hire ... ... 3 pie. 

Animals drawing any vehicle for which toll can bo demanded arc not to be also 
charged with to)]. 

(Noteni- 

Schednle not in foroe in some places. 

The Schedule ia not in foroo iu pianos to which the Indian Toils Act, 1861 (XV 
of 1864), has been extended, except as to proceedings ponding at the 
time at which that Act is extended and except as tc any rate of toll 
levied theretofore ; see S. 1. r 




THE INDIAN TOLLS ACT, 1804. 

(Act XV of 18641). 

(Passed on the Hth March, 1 b(>i.) 

III8T0HICAL MEMOIR. 

Year j N ^ t ° £ Name of act. How affected. 

1864 XY Tolls Supplemented, Act VIII of 1888. 


An Act to amend Act VIII of 1851 (for enabling Government to lovy • 

Tolls on Public Koads and Bridges). » 

WHEREAS by Act Vlll of 1H51 (for enabling Government to levy tolls VIIIof 1881. 

„ ,, on Public Heads and Bridges) authority was given for 

Preamble. . . , . ' 

the levy of certain rates of toll, not oxooedmg tho rates 

mentioned in the Schedule annexed to that Act, and whoroas it is expo* 

dioflt to make certain alterations in respect to tho ratos in the said 

Schedule mentioned; it is enacted as follows :— 


(Notts). 

l.—“Act XV ot 1864," 

(1) Short title. 

“ Tho Indian Tolls Act, 1861." Bee the Indian Short Titles Act, 1897 (XIV of 
1897). * 

(2) Statement of Object! and Season!. 

For — to the Bill which was passed into law as Act XV of 1861, aco Gazette 
of India, 1864, p. 120. B 

(3) Proceeding! relating to the Bill. 

For — see Oazette of India, 1964, Supplement, pp 89, 67, 77, 99 and 119. C 

(4) Act declared to be in force. ' 

(а) This Act has boen declared in force in the Banthal Parganas Settlement 

Regulation, 1872 (III of 1872), 8. 3, as amended by the Banthal Par- 
ganas Justice and Laws Regulation, 1899 <111 of 1699), in the Central 
Provincoa by tho Central Provinces Laws Act 1875 (XX of 1875). 8eo 
• , also first foot-note to S 3. infra. D 

(б) It has been declared in force in Upper Burma generally (except the Shau 

8tates) by the Burma Laws Act, 1898 (XIII of 1898), but its applica¬ 
tion to hill-tribes ina hill-tract to which the Regulation applies has 
been barred by the Kaciun Hill Tribes Regulation, 1896 (I of 1896). B 
(c) It has been declared, by notification under 8. 3 (a) of the Scheduled Dis¬ 
tricts Aot 1874- (XIV of 1874), to be in force in the following Scheduled 
* Districts, namely 
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£s.i 


The Districts of Hazar ibagh, 

Lohardaga (now the Ranchi 
Dtyriet, see Calcutta Clazotte 
1899, Pt. 1, p. 44), and Man- 
bhum, and Fargana Dhalbhura 
and the Kolhan in the district 

of Singbham. See Gazetto of India, 1881, Pt. 1, p. 504. 

Tho District of Hazara, Pesha¬ 
war, Kohat, Bannu, Dora 1 b- 
mail-Khan and Dora G h a z f 
Khan (Portions of the Districts 
of Hazara. Bannu, Dera Ismail 
Khan and Dera Ghazi Khan and 
the Districts of Peshawar and 
Kohat now form the North-West 
• Frontier Province, sec Gazette 
of India , 1901, Pt, 1, p. 657 and 
ibid, 1902, Pt. 1, p. 676 ); but 
its application has been barred 
to that portion of the Hazara 
District known as Upper Tana - 
tea/, by the Hazara (Upper 
Tanawal) Regulation, 1900 [II 

of 1900). „ 1886, Pt. 1, p. 48 

Tho District of Lahaul. „ 1886, PL. 1, p. 301.E-i 

(d) It has been oxtondod, by notification undor S. 5 of tho last mentioned 

Act, to the Scheduled District of Coorg. See Gazette of India, 18T8, 
Pt. 1, p. 48. E-S 

(e) The Ac^has boon oxtended to Ajmer Moerwara along with Act VIII of 

1851, see Gazetto of India, 1889, Pt. II, p, 562 ; and to the Scheduled 
District* in Vizagapatam and Ganjam, see Port 8t. George Gazette, 
1899, Pt. 1, p. 1486 and ibid, 1900, pt. 1, p. 1161, respectively. F 

(/) The Act is to be deemed to bo and to have boen in force in the Punjab, 
from the 24th Marob, 1864, see the Indian Tolls Act 1888 (VIII of 
1888}, S. 1, and tolls levied or purporting to have been levied under 
the Aot before the passing of Act VIII of 1888, are to be deemed to 
have been lawfully lpviod. See S. 3 (ibid). 0 


1 . Id any place to which this Act shall be extended by the Local 
Government, the Schedule to the said Act VIII of 


Schedule of Aot 
VIII of 1851 repeal¬ 
ed, and auothor 
Schedule substitu¬ 
ted. 


1851 shall bo of no offeot exoept as to any proceedings 
pending at the time at which this Aot shall be so exr 
tended, and except as to any rato of toll levied thereto- 


fore. 


and all the provisions of the said Aot applicable or referring to the 
rates of toll mentioned in the said Schedule shall be applicable and refer 
to the rates of toll mentioned in the Schedule to this Act annexe 1, which 
shall be read with and taken as part of the said Aot VIII of 185 J. 



IS 


8b, 2 to 13 Act XY of 1861 (the Indian tolls aot). 


2. Any person on trusted with the management of the oolleotion of 

„ „ tolls under Aot VIII of 1851 may in his discretion 

Collectors oi tolls , . . , , , 

may compound for «ompound for any period not exceeding one year with 

tolls leviable under any person for a certain sum to be paid by suoh person 

this Act. ‘ or him 8elf or for any vehicle or animal kept by him, 

in lieu of the rates of toll specified in the Schedule to 

the said Aot VIII of 1851 or in the Sohedulo to this Aot. 

3. The Local Government may oxtond 1 this Act to any place in 

p t which tho said Act VIII of 1851 is in force; and the 

A c t. Local Government of any place in which tho said Aot 

VIII of 1851 is not in force may extend 2 tho said Aot 
VIII of 1851 and this Act to such place. 


< Notes). 

/•—“ The Local Government may extend.” 

Bombay. 

Tho Act now regulating tolls in the Presidency of Bombay is Bomlwiy Act III 
of 187.0. That Act repealed Act VIII of 1851 in the Bombay Presi¬ 
dency, seo S. 1 and declared that Act XV of 1PG4 should be doomed 
to linvo been extended thereto an from the 30th July, 1864, soe 8. 2. H 

2. —“ Local Government — extend.” 

Oudh, Central Provinces and Burma. 

Both Acts havo been extended to Oudh. Seo Gazette of India, 1805, Pt. 1, 
p. 777 and the Central Provinces {Ibid, Pt. 1, 1871, p. 811); and to 
Lower Burma, see Notification No. GO, dated the 20th February, 1892 
Burma Rules Manual. I 

4. For the purposes of this Act, tho words “ Local Government ” 1 
shall denote tho person authorized by law to adminis- 
tor executive Government in any part of the terri¬ 
tories vested in Her Majesty hv the Statute 21 & 22 
Viet., cap. 106, 2 entitled " an Act for the better 
Government of India.” 

(Notes). 

I.—” Local Government.” 

Authority of Local Government. 

m As |o the authority of the Local Government in any part of British India 
not specified in 8. 2 of the Indian Tolls Act 1851 (VIII of 1851), to 
which that Act and the Indian Tolls Act, 1864 (XV of 1864), may be or 
have been extended^ see the Indian Tolls Act, 1888 (VIII of 1888), 
8. 9. A 

2.—"Statute 21 and 22, Vlct. Cap. 106.” 

H.%—flee “ the Government of India Act, 1858 ” (91 and 99 Viet,, o. 106). 


Interpretation- 

clause. 

“ Local Govern- 
ment.’i- 
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lot XT of 1864 (the Indian tolls act). 
SCHEDULE. 


CSoh. 1 


On evqry four-wheeled carriage ... . 

On every bwo-whoeled carriage 
On every ekka 

On every hackery on springe ... 

On every cart and hackery not on springs drawn by 8 bullocks, 
buffaloes, horses, ponies, assos, or mules, if laden 

Ditto* if not laden ... 

On every cart and haokery drawn by 6 hullocks, buffaloes, 
horses, ponies, asses, or mules, if laden 

Ditto. if not laden . 

On every oart and hackery drawn by 4 bullocks, buffaloes, 
• horses, ponies, asses, or mules, if laden 

Ditto. if not laden 

On every cart and hackery drawn by 2 bullocks, buffaloes, 


Rs. A, P. 
2 0 0 
10 0 
0 4 0 
0 2 0 

18 0 
0 8 0 

0 12 0 
0 G 0 

0 8 0 
0 4 0 


horses, ponies, assos, or mulos, if laden 

Ditto. if not laden 

Buffaloes, or bullooks, per head, if laden ... 

Ditto. * if not laden 

On every elephant 
On every camel, if ladon 

Ditto. if not laden 
On every horse, if laden or ridden 
Ditto unladen or led 

On every tattu or mule, if laden or ridden 
Ditto. ufdaden or led 
On every ass, if laden or ridden 
Ditto. unladen or led 
On every sheep, or goat, or pig 

On every palankeen, duli, palna, or tonjon with S hearers 
Ditto. with G bearers 

Ditto. with 4 bearers 

Ditto. < with 2 bearers 

On every foot passenger 


0 4 0 
0 2 0 
0 10 
0 0 6 
18 0 
0 8 0 
0 4 0 
0 1 6 
0 0 9 
0 0 9 
0 0 G 
0 0 G 
0 0 3 
0 0 1 
10 0 
0 12 0 
0 8 0 
0 4 0 
0 0 3 


H.B.— Animals drawing any vehicle for whioh toll can bo domanded are not to be 
also charged with toll. 



THE INDIAN TOLLS ACT, 1888. 

(Act VIII op 18881) 


[Passed on the 5th September, 1888 .1 
HISTORICAL MEMOIR. 


Yoar. 


No. 
of Act. 


Name of Act. 


How affected. 


1888 I YIII | Tolls 


Rop, in part, Act Xll of 1891. 

..Jl_ 


An Act to remove doubts as to the locality of the lovy of certain tolls. 

Whereas doubts have been raised as to the operation of the Acts of 
the Governor-General in Council, No. VIII of 1851 [An Act for enabling 
Government to levy tolls on Public ltouds and Bridges) and No. XV of 
1864 [An Act to amend Act VIII of 1861) ; It is hereby enacted as 
follbwB:— 

(Notes). 

/.—‘Mcf VIII of 1888.’ ' 

(1) Short title. 

" The Indian Tolls Act, 1888”, see tho Indian Short Titles Act, 

1897). 

( 2 ) Statement of Objects and Reasons. 

For . • ■ see Gazette of India, 1888, Pi. V, p 43. 


1897 (XIV of 

A 

B 


(3) Proceedings In Council. 

For- see Gazette of India, 1888, Pt. VI, pp. 82 and 98. C 

(4) Places where Act has been declared to be in force. 

This Act has been declared in force in Upper Burma (except the Shan States) 
, by the Burma Laws Aot, 1898 (Kill of 1898). 

It had been previously declared in force there under S. 5 of the Scheduled 
Districts Act, 1874, XIV of 1874, see Burma Gazette, 1888, Pt. I, 
p. 497 and Gazette of India. 1888, Pt. I, p. 478, D 

1. Acts VIII of 1851 and XV of 1864 shall be deemed to be 

• • in force throughout the territories now adminis- 

Enforcement of , , , _ _ , ,, _ . , 

Acte, viii of 1851 tered by the Liieutenant-Governor of the Punjab, 

Punjab 1864 ’ D aut * ^ rom the twenty-first day of August, 1857, 

and the twenty-fourth day of March, 1864, 

respectively, to have been in force in the territories for tflfe time 

being adnynistered as part of the Ptmjab. 

660 
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2. (1) In any part of British India beyond the limits of the 

territories administered by the Governor of Fort 

Operation of the y a i n t George in Council, and the Lieutenant- 
Aot m the Punjab ° 

and certain other Governors of Bengal and the North-Western 
India. ° f Bntl811 Provinces, to or in which Acts VIII of 1851 and 
XV of 1864 may be or have been extended 1, or 


may be or have been declared to be in force, under the latter of 
those Acts or by this Act or by or under any other enactment, the 
Local Government shall be deemed to have and, where the Acts 


have been in force before the passing ol this Act, to have had 
the same authority as if it had been included among the Local 
Governments specified in section 2 of Act VIII of 1851. 


• (2) “ Presidency,” where that word occurs in section 8 of Act 

VIII of 1851, shall be deemed to mean, and to have meant, the 
territories under the administration of a Local Government. 


(Notes). 


/.-"Extended." 

Acta VIII of 1851 and XV of 1864‘extended to Lower Burma. 

Pot notification extending the provisions of Act VIII of 1851 and of Act X.V of 
18C4 to Lower Burma, under S. 2 of this Act, sec Burma Rules 
Manual, Vol. I. E 

3. All tolls levied, or purporting to have been levied, under 

Acts VIII of 1851 and XV of 1864, or either of 
lavy^tolta? °* those Acts, before the passing of this Act, shall 
be deemed to have been lawfully levied. 

4. Nothing in the foregoing sections shall affect any proceed¬ 
ings commenced in any Civil Court before the 
first day of July, 1888. 

g. In section 2 of Act V III of 1851 * * * * the word “and” 
, „ , . shall be inserted between the words “ the Lieu- 

Amondraent o f - 

seotion 2, Act VIII tenant-Governor of the North-Western Provinces 
ot 1861, of Bengal ” and the words “ the Governor of the 

Presidency of Fort St. George in Council.” 


Saving. 


(Note). 


Legislative changes. 

The words " the words and the Governor of the Presidency of Bombay in 
Council jare hereby repealed and ” were repealed by the Repealing 
' and Amending Act, 1891 (XII of 1891). F 
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THE LOCAL AUTHORITIES (EMERGENCY) LOANS 

ACT, 1897. 

ACT XII OF 1897 l * 


( 26th March 1897.) 

An aot to enable local authorities to borrow money fot temporary 
emergencies. 

WHEREAS it is expedient to enable local authorities to borrow money 
for temporary emergencies; It is hereby onaoted as follows.— 

(Hot**). 

1. — “Act XII o/ 1897.” 


(1) Statement of Objects and Reasons. 

For- set Gazette of India, 1R97, Ft. V. p. 67. A 

(3) Report of the Select Committee. . 

• For— we Gazette of India, Pt. V, p. 93. ® 

(3) Proceedings in Council. 

For-see Gazette of India, Pt. VI, pp. 47, 80, 119 and 198, 0 

8hott title, extent ‘ ( 1 ) Thi. Act may be Billed Local 

and commencement. Authorities (Emergency) Loans Act, 1897. 

(2) It extends 1 to the whole of British India ; and 

(3) It shall come into force at once. 

• Not*). 


Extends." 

Act InTorce in Upper Burma. 

This Act has been declared in force in Upper Burma (except the Shan States) 
by the Burma Laws Act, 1898 (Xlli of 1898). 

2. (1) Notwithstanding anything contained in the Local 

Authorities Loan Act, 1879, or any other law for 

Power to local the time being in force, a local authority as 

"Japj-S defined in that Act may, with the previous sane- 

famine or epidemic 0 j the Local Government, borrow money on 

the security of its funds for any of the following 
■ 

purposes, namely: 

(a) the giving of relief and the establishment and maintenance 
of relief wprks in time of famine or scarcity; 
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(emcy.) loans.) [Sb. 2 to i 


(6) the prevention of the outbreak or spread of any dangerous 
epidemic disease; and 

(c) any measures which may be connected with, or ancillary 
to, any of the purposes aforesaid. 

(2) Nothing in this section shall be deemed to authorize any 
local authority to borrow or spend money for any purpose for which 
under the law for the time being in force it is not authorized to 
apply its funds. 

(Note). 


Legislative changes 

In sub-soction (1), for the words " Governor-General in Council,” the words 
11 Local Government” were substituted by 8. 2, Act XI of 1912. E 


3. (1) Every loan under the last foregoing section shall be 
Power to made subject to such general or special orders as 


to 

Governor-General in 
Oounoil to impose 
conditions. 


the Governor-General in Council may make in this 
behalf. 


(2) In particular, and without prejudice to the generality of 
the provisions of sub-section (1), such general or special orders may 
prescribe:— 


(a) the terms on which the Governor-General in Council or 
the Local Government may lend money under this Act; 

(b) the manner of recording and enforcing the conditions on 
which such loans are to be made ; 


(c) the'inspection of any works carried out or exependiture 
incurred by means of such loans; 

(d) the instalments by which such loans are to be re-paid, the 
interest to be charged thereon and the manner and time of repaying 
such loans and of paying the interest thereon; and 

(e) the accounts to be kept in respect of such loans. 

. (Note). 

Legislative changes. 

Ia sub-soction (1), for the words “terms and conditions ad the Govemor- 
General in Counoil may think fit to iinposo'’, the words “general or 
Bpecial orders as the Governor-General in Council may make in this 
behalf," were substituted by S 3 (1) of Aot XI of 1912. 

In sub-seotion (2) of the same section for the words “the Governor-General in 
Oounoil may by general or special order”, the words “such general or 
spooial orders may” were substituted by 8.9 (2), of Aot XI of 1912. P 

.... 4. The provisions of sections 6 and 7 of the 

Application of seo- T . , ‘ _ . , . , „ 

tions 6 and 7, Act Local authorities Loan Act, 1879, shall apply to 
xi, 1879. the borrowing of money under this Act, 



8a. 4 & 8] Act XII of 1897 (local authoritibs (bmcy.) loans). 3 

Provided that, nothing in section 7 of the Local Authorities 
Loan Act, 1S79, shall be deemed to require the sanction of the 
Governor-General in Council to any loan under this Act. 

(Mots). 

Legislative changes. 

Tho proviso was added by S- l. Act XI of 1915. Q 

8 . The provisions of this Act shall apply to any loan made 

after the first day of January, 1897, and before 

Application to loans the commencement of this Act by, or with the 
made before com- . ,, ,, .. 

monoement of Act. sanction of, the Governor-General m Council to 

any local authority for any of the purposes herein¬ 
before mentioned, and every such loan shall be deemed to have 
been made under this Act. m 
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THE LOCAL AUTHORITIES LOAN ACT, 1904. 

ACT III OF 1904 i. 


{20th February , If Hit.) 

Ad Act to make further provision regarding tho borrowing powers 
of certain looal authorities. 

Whereas it is expedient, to make further provision regarding the 
borrowing powers of certain local authorities; It is hereby enacted as 
follows 

(Notes). 

I- "Act III of 1904." 

(1) Statement of Objects and Reasons. 

For— see Gazettt ol India, IDOL i’t. V, p. 515. A 


1) Report of the Belect Committee. 

For- see Gazetto of India, 1904, Pt. V, p y). B 

f) Paoceedings in Council. 

For- see Gazette of India, 1903. Pt, VI. ». 169. Ibid . 1904. Pt. VI. do. 9 

id SO. C 


onort blue anu 
extent 


1. (1) This Act may he called the Local 
Authorities Loan Act, 1904. 


(2) It applies only to the local authorities specified in the 
schedule, and any other local authority, to which the Governor- 
General in Council may, by notification m the Gazette of India, 
extend its provisions. 

2. Notwithstanding anything in any other enactment for the 
^ time being in force, but subject always to the 

term bills. ° * ° r provisions of section 25 of the Indian Paper 

Currency Act, 1882 a local authority may, with xx ot 1983, 
the previous sanction of the Governor-General in Council, borrow 
money by means of the issue of bills or promissor ynotes payable 
within any period, not exceeding twelve months, for ijny purpose 
for which such local authority may lawfully borrow money under 
any law'for fhe time being in fgree : 

Provided that the amount of the bills or promissory twtes which 
may be so issued, shall not exceed, when the amount of the other 
moneys for the time being borrowed by such local authority is 
taken into account, the total amount which such local authority is 
empowered by law to borrow. 
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(Notes). 

Legislative changes. 

The words “ bills or promissory notes payable " were substituted for the words 
“bills repayable” and the words “ or promissory notes” were 
inserted by 8. ‘2 of the Local Authorities Loan (Amendment) Act, 
1908 (VIII of 1908). D 

“ Section 25 of the Indian Paper Currency Act , 1882.” 

N.B. —See now S. 21 of the Indian Paper Currency Act, 1905 (III of 1905). 

8- Notwithstanding anything in any other enactment for the 
time being in force, a local authority may, with 

Power of borrow- ' 

ing to repay provi- the previous sanction ot the Governor-General in 
ous loan. Council, borrow money in any manner authorized 

by law for the purpose of repaying money previously borrowed in 
Accordance with law : 

Provided that nothing jn this section shall be deemed to em¬ 
power a local authority to fix a period for the repayment of any 
money borrowed thereunder which, when the period fixed for the 
repayment of the money previously borrowed is taken into account, 
will exceed the maximum* period fixed for the repayment of a loan 
by or under any enactment for the time being in force. 

4. The Governor-General in Council mav, 

Regulationof ... , ■ 

conditions of borrow- by general or special order, regulate the conditions 

money under C Act inR nn w ^ich money mny be borrowed or repaid under 
* ' this Act. 

THE SCHEDULE. 

(See section 1.) 


The Corporation of Calcutta. 

. The Commissioners for the Port of Calcutta. 

The Municipal Corporation of the City of Bombay. 

The Trustees of the Port of Bombay. 

The Municipal Commicsioners for the City of Madras. 

The Trustees of the Harbour of Madras. 

The Municipal Committee of Rangoon. 

The Commissioners for the Port of Rangoon. 

The Municipality of Karachi. 

The Trustees of the Port of Karachi. 

The Trustees for the Improvement of the City of Bombay. 
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ANCIENT MONUMENTS PRESERVATION ACT, 1904. 
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THE 

ANCIENT MONUMENTS PRESERVATION ACT. 1904. 

ACT VII OF l'KM ». 


Passed by the Governor-Gene rat of India in Council . 

(Received the assent of the Governor-General on the 18th March, 

1001 .) 

An Act to provide for the preservation of Ancient Monuments 
and objects of arclueological, historical or artistic interest. . 

WiihhKAS it is expedient to provide for the preservation of 
ancient monuments, for the exercise of control over traffic in antiqui¬ 
ties and over excavation in certain places, and for the protection and 
acquisition in certain cases of ancient monuments and of objects of 
archaeological, historical or artistic interest; It is hereby enacted as 
foHows:— 

(Notes). 

/ - “Act VII ot 1904." 

(1) Statement of Objects and Reasons. 

For-^ Gazette of Indu, liXW, J’t. V, p. MS. A 

(2) Report of the Select Committee. 

For- see Ga/rtte of India. 1901, Pt. V, p. 57. B 

(3 1 Proceedings in Council. 

For- see Gazette of India, 1903, l'l. VI, pp, lfiO, 191; Gazette of 

India. 1901, PL. VI, pp. '20 and 70. 0 

(4) Object of the Act. 

The object of this measure is in pr&orve to India its ancient monuments, to 
control the traflio in antiquities, and to prevent the excavation by 
ignorant or unauthoiised persons of sites of historic interest and 
• value. See Statement of Objects and Reasons. 0 

(5) Question ot antiquarian exploration attracted attention In 1898- Legislation—' 
Necessity—Bill drafted. 

• In,1898 tho question of anfiquarian exploration and research attraeted alien* 

lion, and the necessity for taking steps for the protection of monu¬ 
ments and relies of antiquity was impressed ujion the Government of 
India. It was then apparent that legislation was required to unable 
the Government effectually to discharge their responsibilities in the 
matter, and a Bill was drafted on the lines of existing Acts of Parlia¬ 
ment, modified so as to embody certain provisions which had found a 
• place in rcient legislation regarding the antiquities of Greece <«d 
WB. 



4 Aot YII of 1904 (ancient monuments preservation). 

“ Act VII of 1904 "—(Continued). 

Italy. This draft was circulatod for the opinions of Local Govern* 

, merits, and the replies submitted showed that the proposals in* 

corpnrated m it met with almost unanimous approval, the criticisms 
received being directed, for the most part against mattors of detail. 
The draft has since been revised ; the provisions of a draft Bill 
prepared by the Government of Bengal have been embodied, so far as 
they were found suitable, and the Ancient Monuments Preservation 
Bill (XVI of 1903) is the result. (Ibid). E 

(C) Ancient monuments—Future land marks. 

Ancient monuments will serve in future as landmarks of the various civilisa¬ 
tions and Governments that oxiHted in this country from time 
immemorial. See Proceedings in Council. F 

(7) Ancient Monuments Preservation Bill, principle of. 

• (a) The principle of the Bill is the sound, and irrefragable, proposition that a 

nation is interested m its antiquities - an interest which is based on 
grounds alike of history, sentiment, and expediency, and that it is 
reasonable and proper to give statutory sanction to tho maintenance 
of this principle by the State. See Proceedings in Council. Q 

(6) In the somewhat frigid language of Lite preamble, the object of the mea¬ 
sure, more spocjficalls' stated, is 1 to provide for tho preservation of 
ancient monuments, for the exercise of control user traffic ml anti¬ 
quities, and over excavation, and for the protection, and acquisition 
of ancient monuments and of objects of archaeological, historical, or 
artistic inteiest.’ (Jbul.) H 

(c) In pursuing these ends the Government has endeavoured, as far as possi¬ 
ble, to enlist private co-operation, to exercise the minimum of 
' interference with tho rights of property, to ensure a fair price in tho 
event of compulsory purchase, and to pay most scrupulous doferonce 
to religious feelings or family associations. (Ibid). I 

ft 

(8) Ibid.— To be administered with sympathy and discretion. 

The Bill will require to bo administered with sympathy and discretion. But 
it is behoved that private effort will gladly combine with Government 
for the furtherance of objects m which both are equally concerned. 
(Ibid.) J 

For, the individual owner is as much the trustee for his particular archeo¬ 
logical possession as tho Government is the general trustee on behalf 
of tho nation at largo. (Ibid.) K 

(9) Ibid .—Nature of. 

“ The Bill is, however, even more than its stipulations imply, (lbtd). L 

It is in reality tho coping-stone of a policy in respect of arclneology and the re¬ 
mains of the past which tho Government of India have pursued with 
fits and starts throughout tho past half-century, but with sustained 
and unremitting ardour during tho past few years. (Ibid). II 

(10) Ibid.— Provisions of, protective and not penal. 

The various provisions of this Bill are chiefly protective and not penal and 
without any unnecessary encroachment upoh private or individual 
rights seek to preserve from ignorant, careless or wanton destruction 
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“ Act VII ol 1904 "-(CowhuUd). 

anoient buildings and monuments of historic and antiquarian value 
which may not bo known to people living in the neighbourhood or in 
actual possession of the same. Koo Proceeding', in Council. * H 

1*— Labour fallen Into four main categories. 

(1) Restoration or conservation with most diligent attention to the designs of their 
original architects. 

“ Otar labour may be said to have fallen into four main categories. First, 
there aro the buildings which demanded a sustained policy of restora¬ 
tion or conservation, with most diligent attention to tho designs 
of their original architects, so as to restore nothing that had not 
already existed, and to put up nothing absolutely now. For it is a 
cardinal principle that now work in restoration must bo not only a 
re-production of old work but a part of it, only ro-introdneed in order 
to repair or to restore symmetry to the old. < )f such a character h%a 
been our work at all the great contras of what is commonly known 
as tho Hindu-S.traccim; stvln. We has c, wherever this was possible, 
recovered and renovated the dwellings in life and the resting-places in 
death of those nia-ter builders, the Mussulman Emperors nnd 
Kings.” See (he Specs'll of Lord Curzon. in the Proceedings of tho 

Imperial Legislature, dated IHth March, IDOL 0 

• 

Examples. 

(il “The Taj itself and all its surroundings are now all but free from tho 
workman’s hands. It is no longer approached through dusty wastes 
and a squalid bazaar. A beautiful park takes their place; and tho 
group of mosques and tombs, the arcaded streets and grassy Courts 
that precede the main building, aie once more as nearly as possible 
what they were when completed by tho masons of Shah Johan, 
Every budding m the garden enclosure of the Taj has been scrupu¬ 
lously repaired, and the discovery of the old plan- has enabled us to 
restore the water-channels and flower-beds of the garden more exactly 
to their original state.” (Ibid). P 

“ We have done tho same with tho remaining buildings at Agra. Tho ox- 
• quisite mausoleum of ftmad-ud-Dowlah, the title en until led gera pf 
Chini-ka-Roza, the succession of Mogul palaces in the Fort, the noble 
city of Akbar at Fatehpur Sikri, his noble tomb at Sikandra, —all of 
those have been taken in hanfi. Slowly they have emerged from 
decay and m some cases desolation, to their original perfection of 
form and detail. The old gardens have been restored, the old water¬ 
courses cleared out, the old balustrades renovated, the chiselled bas- 
reliefs repaired, and the inlaid agate, jaspar and cornelian ro-placed. 
The skilled workmen of Agra have lent themselves to the enterprise 
with as much zeal and taste a.- thoir fore-runners throe hundred years 
ago. I have had there the assistance- of two large minded and cultured 
I jicutenant-Governoni in the persons of Sir Antony MaclJonneJl and 
Sir James La Touche. Since I came to India we have spent upon 
repairs at Agra alone a Bum of botween £40,000 and £50,000, 
Every rupee has been an offering of reverence to the past and a gift 
ol recovered beauty to the future ; and, 1 do not believe that there is 
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I.—Labour fallen Into four main categorl es—(Continued). 

a taxpayer in this country who will grudge one anna of the outlay. 

It will take somo three ur four years more to complete the task, and 
then Agra will he given back to the world, a pearl of great price. 
(Ibid). 9 

(ii> “At Delhi and Lahore we have attempted, or are attempt! ng the samo. 
The Emperor .lehangir no longer lies in a noglee Led tomb at 
Nhnhdir.i; ho grandfather, Humayun, w once again ^honoured at 
Delhi. The Military authorities have agieed to evacuate all the 
print ip.il Mogul buddings in the Delhi Fort, and the gardens and 
halls of the Emperors will soon re-call their former selves.” (Ibid). Q-l 

(iii) 11 1 might take you down to Kajputaua and show you the restored bund 

along the Alia Sagar Lake. There a deserted stone ombankmont 
survived, but the marble pavilions on it had tumbled down, or been 
eouveited into modern resident es. Now they stand up again in their 
peeiless simplicity, and are reflected in the waters below.” [Ibid). R 

(iv) “I might bung \ou nuuji nearer home to Claur and Pandua in tho 

pioMiieeof Pengal, in the restoration of which I received tho enthu¬ 
siastic ru-opcMtinti of the late Sir John Woodhurn. A hundred and 
twenty years ago the tombs of the Afghan Kings at Gaur were within 
tin ace of being despoiled to provide paving stones for St. John’s Church 
in Calcutta. Onli a few years back these wonderful remains*were 
smothered in jungle from winch llie\ literally had to be cut froo, If 
the public were fully aware of what has been done, Malda, near to 
which tiny are situated, would be an object of constant excursion from 
this place.” (Ibulj. g 

(v) " Wo lui\e similarly restmed the Hindu temples at Bhubaneshwar near 

Cuttack, and the palace and temples on the rock-fortress of 

RTiolasgarh." \lbnl). J 

(vi) ” At tlie other end of India 1 might conduct you to the stupendous ruins 

ef the great Hindu capital of Vijayuuagar one of the most astonishing 
monuments to jM-n-dicd greatness, or to Hijapur, whoro an equally 
van'shed Muhammadan dynasty left memorials scarcely less enduring.’ 1 

(Ibid). ‘ ’ 0 

• 

(vii) “ If 1 had more time to-dav 1 might ask you to accept my guidance to 

the delicate marble traceries of the Jain temples on Mount Abu, or 
the more stately proportions of the mosques at Jaunpur—both of 
which wo are saving from tho neglect that was already bringing 
portions of them to the ground. (Ihd . Y 

(viii “Or 1 might Like you across the Bay of Bengal to Burma, and show 
you King Mmdon's hurt and palace at Mandalay, with their timbered 
halls and pm lions, which wo are carefully preserving hs a sample of 
the ceremonial and domestic architecture of tho Burmese Kings." 
(Ibid). V 

(4) Recovery of buildings from profane or sacrilegious uses—Restituttou. 

“ A second aspect of our work has been the recovery of buildings from profane 
or sacrilegious uses, and their restitution either to the faith of their 
founders or at least to safe custody as protected monuments."(Ibid). X 
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L—Labour fallen Into four main categories -(Continued). 

/ 

ExnmpUs. 

(l) ' The exquisite little unique of Ruli Sivy id at Ahmcdabad with the 
famous window^ of pierced sandstone, which I found used as a 
tehsildur's cuteherry. when first I went there, is once mure cleared 
and intact.” {Ibid,. Y 

(ii) “ The Muti Musjnl m (ho Palace at Lahore, into which I gained 

entrance with dillirullv because the treasury was kept there in chests 
beneath the floor, and which vjas surrounded with u brick wall and 
iron gates, and guarded by scnliios, is once more free,” {Ibid}. Z 

(iii) “ TheChoti Kliw.ibgab m the Port is no longer a church, the Dowan-i- 

Am is no longer a barrack, the lovcU tiled I)ai Align Mosque near 
the Lahore Ihulwas Station has ceased to ho the Office of a Traftio 
Superintendent of the North-Western Railway, and has boon restored 
to the Muhammadan community.” (Ibid). k 

(iv) “ At Hijapur 1 succeeded m expelling a dal: bungalow from one mosquo, 

the relics of a Hritisli Post Ofhee fnnn another.” (Ibid). B 

(v) “The mosque, m the celebrited tort at Vellore m Madras is no longer 

tenanted l>\ ,t Police Instructor, 'die snpeih nimitnpnin or Hindu 
temple in the same fnt is now scrupulously eared for. A huivdred 
years ago the Last India Company presented it to (ioorge IV, when 
Prince Regent, foi ereitioii in the gi.muds of the Pavilion at Brighton, 
and only failed to carry out their design, because the ship, which had 
been ch.utcred for the purpose, \cry happily went to the bottom- 
Next it was used as ail arsenal and finally Coinmusarint bullocks were 
tethered to its pillars.” (Ibul). C 

(vi) “ At Lucknow f recovered a mosque which had been used for years as a 

dispensary.” (Ibid). D 

tvii) “ At Ahmodubad I have already mentioned that the marble baradari on 
the bund is no longer the dining-room of the Commissioner's house,'’ 
(Ibid). 

(viii) “ At Mandalay Lhe Church and the dub are under notice of removal 
from the gilded throne-rooms of the Burmese Sovereigns." (Ibid). E 

(3) Monument* in Native States—Assistance rendered if necessary. 

“ In this policy, which 1 have so fgr described, in relation to monuments in 
British territory, 1 have received the most cordial support from the 
Indian Princes m their own States. The Nizam of Hyderabad was 
willing to do all that f askod him—I only wish that it had boon ft 
quarter of a century earlier —for the unique eaves of Ajunta and 
El lorn, lie undertook the cataloguing and conservation of a most 
interesting collection of old china, copper-ware, and carpets that had 
been lying neglected for centuries at Aurangabad in the tomb of the 
wife of the Emperor Aurangazeb. The Maharana of Udaipur has 
willingly undertaken the restoration of the exquisite Towers of Fame 
and Victory on thqhill fort of Chitor, one of which could hardly have 
survived for many more years. The Maharaja Scindia threw himself 
with characteristic zeal into similar works in his magnifleient fortress 
at Gwalior. The Begum of Bhopal did all that was required at the 
Sanchi Tope. Finally there stands in the remote State of Dhar the 
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huge rock-fortress of Mindu, certainly one of the most amazing 
natural spectacles in the world. Rising to a height of 1,500 feet above 
the Nerbudda plain, it carries upon its summit, which is thirty miles 
rouud, a splendid group of deserted Muhammadan fortifications, 
palaces, and tombs. These wo are assisting the State, which is not 
rich enough to assume the entire responsibility itself, to place in 
order. Thoy wore fast perishing, victims to the ravages of the jungle 

and to unchallenged decay.” {Ibid). . F 

• 

(4) Starting of a number of local museums. 

“ There is yet another aspect of the work of conservation to which I hope that 
the bill that we are about to pass will lend a helping hand. This is 
the custody in collections or museums of rare or interesting objects 
that have either been torn from thoir surroundings or whose 
surroundings have disappeared.” (Ibid). 0 

“ Honours,bio Members will be familiar with the larger museums in the capi¬ 
tal cities of India, whero are collections not without value, but, as a 
rule, sorely mutilated, often unidentified and uncatalogued, and 
somotimes abominably arranged. The plain has hitherto boon to 
snatch up any sculptured fragment, in a Province, or Presidency, 
and send it off to the provincial museum. This seemed to me when 
I looked into it, to be all wrong. Objects of archaeological interest 
can best be studied in relation and in closo proximity to the group 
and stylo of buildings to which they belong, presuming that these arc 
of a character and in a locality that will attract visitors. Otherwise, 
if transferred elsewhere, they lose focus, and aro apt to become mean¬ 
ingless. Accordingly we have started the plan of a number of local 
museums, in places of the nature that I have described. I may 
instance Malda in Bengal, Pagan in Burma, the Taj at Agra, Bijapur 
in Bombay, and Peshawar, as localities whore these institutions 
are being called into being, and I hope that in futuro any local 
fragments that may be discovered in the neighbourhood of such 
places, instead of being stolen, packed off, or destroyed, will find their 
way into these minor collections. Of course the larger provincial 
museums will continue to attract all classes of objections that do 
not easily find a local h§bitation.” (Ibid). H 

(5) Conclusion. 

“ By rendering this assistance all will join in paying the debt y/hich each of 
us owes to the poets, the artists, and the creators of the past. What 
they originated, we can but restore ; where they imagined we can but 
rescue from min. But the task though humble is worthy, and the 
duty though late is incumbent. A hundred and thirty years ago 
Samuel Johnson in England used to keep up a correspondence with 
Warren Hastings in Bengal, and in one of his letters the philosopher 
thus addressod the Governor-Gqneral—‘ I hope that you will examine 
nicely the traditions and histories of the East, that you will survey 
the corridors of its anoient edifices, and trace the vestiges of its ruined 
cities, and that on your return, we shall show the arts and opinions of 
a race of men from whom very little has hitherto hyi" derived 1 
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1.—Labour fallen Into four main categories —( Concluded). 

It is in this spirit that my archaeological co-adjutors and I have worked. 
All know that there is beauty in India in abundance. I like to think that 
there is reverence also; and that amid our struggles over the present 
we can join hands in pious respect for tfie past. I like to think, too, 
that this spirit will survive, and that the efforts of which I have been 
speaking will not slackon in the hands of our successors, until India 
can boast that her memorials are as tenderly prized as they are 
• precious, and as carefully guarded as they are already, and will in the 
future be even more, widely known.’ ” (Ibid). I 

11.—Analysis of the Ancient Monuments Preservation Bill of 1903. 

(1) First portion—Protection of ancient monuments. 

(a) The first portion of the Bill deals with the protection of “ ancient monu¬ 

ments”, an expression which has been defined in section 2. j3ee 
Statement of Objects and Reasons. J 

(b) The measure will apply only to such of those as are from time to time 

expressly brought within its compass throughout being declared to bo 
“ protected monuments.” {Ibid). K 

(c) The greater number of the more famous buildings in India are already in 

the possession or under the contipl of the Government; but there are 
others worthy of preservation which are in the hands of private 
owners. Some of these have already been injured or are fast falling 
into decay. (Ibid.) L 

(d) The preservation of these is the chief object of the clauses of tiro Ancient 

Monuments Preservation Bill now referred to and the provisions of the 
Bill are in general accordance with the policy onunciated in S. 23 of 
the Religious Endowments Act, 18G3 (XX of 1863), which recognizes 
and saves the right of the Government “ to prevent injury to and 
preserve, buildings remarkable for their antiquity and for their histo¬ 
rical or architectural value, or required for the convenience of the 
public.” {Ibid). M 

(e) The power to intervene is at present limited to cases to which S. 3 of 

Bengal Regulation XIX of 1810 or S. 8 of Madras Regulation VII of 
* 1817 applies. (Ibid). N 

if) In framing the present Bill, thl Government have aimed at enlisting the 
intorest and [good will and securing the eo-operation of the owners 
concerned, and it is hoped that the line of action which it is pro¬ 
posed, to take may tend rather to the encouragement than to the 
suppression of private effort. (Ibid). 0 

(p) The Bill provides that the owner or manager of a building which merits 
greater care than it has been receiving, may be invited to enter into 
an agreement for its protection, and that, in the event of his refus¬ 
ing to come to terms, the Collector may proceed to acquire it compul¬ 
sorily, or, if there.is an endowment, move the Courts to secure its 
proper application, (ibid). P 

(7i) It has been made clear that there is to be no resort to compulsory 
acquistion in the .case of a monument used, in connection with 
religious bbservances, or ha any other case until the owner has'had 
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■i 

an opportunity, of entering into an agreement of the kind indicated 
above; and it is expressly provided that a monument maintained by 
the Government under the proposed Aot shall not be used for any 
purpose inconsistent with its character or with the purposes of its 
foundation, and that, so far as is compatible with the object in view, 
the public shall have accoss to it free of charge. (Ibid). Q 

(2) Second portion—Moveable objects of historical or artistic interest.. 

• 

(a) The second portion of the Ancient Monuments Preservation Bill deals 

with moveable objects of historical or artistic interest, and these may 
be divided into two classes. See Statement of Objects and Reasons. 

(b) The first consists of arms, enamels, silver and copper vessels, Persian and 

Arabic manuscripts, and curios generally. (Ibid). R 

(c) These are for the most part portable and consequently difficult to trace; 

they are as a rule of artistic, rather than historic, interest; and it 
would bo impracticable, even were it desirable, to prevent a dealer 
from selling, or a traveller from buying, them. (Ibid). ' S 

(d) But sculptural carvings, images, bas-reliefs, inscriptions and the like form 

a distinct class by themselves, in that their value depends upon their 
local connection Such antiquities may, as in tho case of those of 
Swat, be found outside the confines of India, or in Native Stateq, and 
those the legislature cannot reach directly ; while, as rogards British 
territory and undor the existing law, it is impossible to go beyond 
tho provisions of the Indian Treasure Trove Act, 1878 (VI of 1878). 
[Ibid). T 

(3) Third portion—Excavations Rules. 

The third porticJh of the Bill deals with excavations, and gives power to make 
rules to prohibit or regulate such operations. (Ibid). 0 

(4) General power to make rules-Bona tide Acts protected. 

A general power to make.rules is given by section 23, and section 24 is intend¬ 
ed to protect acts done or in good faith intended to be done, under 
the Act. See Statement of Objocts and Reasons. * Y 

Short title and '4. (1] This Act may be called the Ancient 
exrent - Monuments Preservation Act, 1904. 

(2) It extends to the whole of British India, inclusive of British 
Baluchistan, the Santhal Parganas and the Pargana of Spiti. 

Definitions. ^ Act, unless there is "anything re¬ 

pugnant in the subject or context,— 

(1) ancient monument ” means any structure, erection or 
monument, or any tumulus or place of interment or any cave, rock- 
sculpture, inscription, or monolith which is of historical, archaeo¬ 
logical or aristic interest, or any remains thereof, and includes— 
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(а) the site of an ancient monnt 

(б) such portion of land adjoining the site of an ancient 

monument as may be required for fencing or covering 
in or otherwise preserving such monument; and 

(<$) the ( means of access to and convenient inspection of 
an ancient monument: 


(2) “ antiquities ” include any moveable objects which the Gov¬ 

ernment, by reason of their historical or* archaeological associations, 
may think it necessary to protect against injury, removal or 
dispersion: * 

(3) “ Commissioner ” includes any officer authorized by the 
Local Government to perform the duties of a Commissioner under 
this Act: 

(4) “maintain” and “ maintenance ” include the fencing, cover¬ 
ing in, repairing, restoring and cleansing of a protected monument, 
and the doing of any act which may be necessary for the purpose 
of maintaining a protected monument or of securing convenient 
access thereto: 

(5) “ land ” includes a revenue-free estate, a revenue-paying 
estate, and a permanent transferable tenure, whether such estate or 
tenure be subject to incumbrances or not: and 

(6) “owner” includes a joint owner invested with powers of 
management on behalf of himself and other joint owners, and any 
manager or trustee exercising powers of management over an ancient 
monument, and the successor in title of any such owner and the' 
successor in office of any such manager or trustee : 

Provided that nothing in this Act shall be deemed to 
extend the'powers which may lawfully be exercised by such mana¬ 
ger or trustee. 

* 3. (1) The Local Government may, by notification 1 in the 

p t ted monu * oca * Gazette, declare an ancient monument 

meats. to be a protected monument within the meaning 

of this Act. 

t2) A copy of every notification published under sub-section (1) 
shall be fixed up in a conspicuous place on or near the monument, 
together with an intimation that any objections to the issue of the 
notification received by the Local Government within one month 
from the date when it is so fixed up will be taken into con¬ 
sideration. 


68 C 
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(3) On the expiry of the said period of one month, the Local 
Government, after considering the objections, if any, shall confirm 
or withdraw the notification. 

(4) A notification published under this section shall, unless and 
until it is withdrawn, be conclusive evidence of the fact that the 
monument to which it relates is an ancient monument within the 
meaning of this Act. 

(Notes). 

/.—“ Notification. ’' 

Notification by bocal Governments. 

(a) For notification by tho Government of Bengal, see Calcutta Gazette, 1905, 

Pt. 1, p. 1275 ; Gazetto of India, 1906, Pt. I, p. 74; Gazette of India, 

1908, Pt. I, p. 1248. 

(b) For notification by the Government of Burma, see Burma Gazetto, 1908, 

Pt. I, p. 571. 

(c) For notification by the Government of Central Provinces, see Central 

Provinces Gazette, 1905, Pt. Ill, p. 37 ; (Ibid), 1906, Pt. Ill, p. 615. 

(d) For notification by the Government of Madras, see Mad. Rulos and Orders, 

Fort St. Georgy Gazetto, 1908, Pt. I, p. 309. 

(i e ) For notification by the Government of Punjab, see Punjab Gazette, *1907, 

Pt. I, p. 841. W 

Ancient Monuments. 

Acquisition of 4. (1) The Collector, with the sanction of 

dianship 1 °of gU an the Local Government, may purchase or take a 
ancient monument, fease of any protected monument. 

(2) The Collector, with the like sanction, may accept a gift or 
bequest of any protected monument. 

(3) The owner of any protected monument may, by written 
instrument, constitute the Commissioner the guardian,of the monu¬ 
ment, and the Commissioner may, with the sanction of the Local 
Government, accept such guardianship. 

(4) When the Commissioner has accepted the guardianship of 
a monument under sub-section (3), the owner shall, except as 
expressly provided in this Act, have the Bame estate, right, title and 
interest in and to the monument as if the Commissioner tad no t 
been constituted guardian thereof. 

(5) When the Commissioner has accepted the guardianship of 
a monument under sub-section (3), the provisions of this Act relat¬ 
ing to agreements executed under section 5 shall apply to the 
written instrument executed under the said sub-section. 
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(6) Where a protected monument is without an owner, the 
Commissioner may assume the guardianship of the monument. 

fi. (1) The Collector may, with the previous sanction of the 
Local Government, propose to the owner to enter 
and«it"monument into an agreement with the Secretary of State 
by agreement. for India in Council for the preservation of any 
, protected monument in his district. 


(2) An agreement under this section may provide for the fol¬ 
lowing matters, or for such of them as it may be found expedient 
to include in the agreement:— 


(а) the maintenance of the monument; 

(б) the custody of the monument, and the duties of any 

person who may be employed to watch it; 

(c) the restriction of the owner’s right to destroy, remove, 
alter or deface the monument or to build on or near 
the site of the monument; 

• (d) the facilities of access to be permitted to the public or 

to any portion of the public and to persons deputed by 
the owner or the Collector to inspect or maintain the 
monument; 

(e) the notice to be given to the Government in case the land 
on which the monument is situated is offered for sale 
by the owner, and the right to be reserved to the Gov¬ 
ernment to purchase such land, or any specified portion 
of such land, at its market-value ; 

(/) jthe payment of any expenses incurred by the owner or 
by the Government in connection with the preservation 
of the monument; 

(gr) the proprietary or other rights which are to vest in His 
Majesty in respect of the monument when any expen¬ 
ses are incurred by the Government in connection with 
m the preservation of the monument; 

(h) the appointment of an authority to decide any dispute 
arising out of the agreement; and 

a 

♦ (i) any matter connected with the preservation of the mo¬ 

nument which is a proper subject of agreement between 
„ the owner and the’Government, 
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(3) An agreement under this section may be executed by the 
Collector on behalf of the Secretary of State for India in Council, 
but sl 3 .aU not be so executed until it has been approved by the Local 
Government. 

(4) The terms of an agreement under this section may be 
altered from time to time with the sanction of the Local Govern¬ 
ment and with the consent of the owner. 

(5) With the previous*sanction of the Local Government, the 
Collector may terminate an agreement under this section on giving 
six months’ notice in writing to the owner. 

( 6 ) The owner may terminate an agreement under this section 
on giving six months’ notice to the Collector. 

• (7) An agreement under this section shall be binding on any 

person claiming to be owner of the monument to which it relates, 
through or under a party by whom or on whose behalf the agree¬ 
ment was executed. 

( 8 ) Any rights acquired by Government in respect of expenses 
incurred in protecting or pfeserving a monument shall not be affect¬ 
ed by the termination of an agreement under this section. 


Owners under 
disability not in 
possession. 


- 6 . (1) If the owner is unable, by reason of 
infancy or other disability, to act for himself, the 
person legally competent to act on his behalf may 
exercise the powers conferred upon an owner by 
section 5. 


(2) In the case of village property, the headman or other village- 
officer exercising powers of management over such property may 
exercise the powers conferred upon an owner by section 5 . 

(3) Nothing in this section shall be deemed to empower any 
person not being of the same religion as the persons on whose be¬ 
half he is acting to make or wcecute an agreement relating to a pro - 1 
tected monument which or any part of which is periodically used 
for the religious worship or observances of that religion. 

7 . (1) If the Collector apprehends that the owner or occupier 
of a monument intends to destroy, rembve, {liter, 
agreemeS? ent ° f deface, or imperil the monument or to build on or 
near the site thereof in contravention of the 
terms of an agreement for its preservation under section 5 , the Col¬ 
lector may make an order prohibiting any such contravention of 
the agreement. n 



SB. life 8} Act VIl Qf 1904 (ANCIBNt MONUMENTS PRESERVATION)*. A& 

(2) If an owner or other person who is bound by an agreement 
for the preservation or maintenance of a monument under section 5 
refuses to do any act which is in the opinion of the CoHector 
necessary to such preservation or maintenance, or neglects to do any 
such act within such reasonable time as may be fixed by the Col¬ 
lector the Collector may authorize any person to do any such act, 
and the expense of doing any such act or such portion of the 
expense as the owner may be liable to- pay under the agreement 
may be recovered from the owner as if it were an arrear of land- 
revenue. 

(3) A person aggrieved by an order made under this section 

may appeal to the Commissioner, who may cancel or modify it and 
whose decision shall be final. • 

8 . Every person who purchases, at a sale for arrears of land- 
revenue or any other public demand, or at a sale 
made under the Bengal Patni Taluks Regulation, VIII of 1819. 
1819, an estate or tenure in which is situated a 
monument in respect* of which any instrument 
has been executed by the owner for the time being, 

under section 4 or section 5, and every person claiming any title to 
a monument from, through or under an owner who executed any 
such instrument, shall be bound by such instrument. 

9 , (1) If any owner or other person competent to enter into 

an agreement under section 5 for the preservation 
endowment to repair of a protected monument, refuses or fails to enter 
ment anoient monu ' into such an agreement when proposed to him by 
the Collector, and if any endowment has been 
created for the purpose of keeping such monument in repair, or for 
that purpose among others, the Collector may institute a suit in 
■the Court of the District Judge, or, if the estimated cost of repair¬ 
ing the monument does not exceed one thousand rupees, may make 
an application to the District Judge for the proper application of 
such endowment or part thereof. 

*(2) On the hearing of an application under sub-section (1), 
the District Judge may summon and examine the owner and any 
person whose evidence appears to him necessary, and may pass an 
ordkr for the proper application of the endowment or of any part 
thereof, and day such order may be executed as if it were the decree 
of a Civil.Conrt, 


Purchasers at cer¬ 
tain sales and per- 
sons claiming 
through owner 
boupd by instrument 
executed by owner. 
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10. (1) If the Local Government apprehends that a protected 

monument ie in danger of being destroyed, in- 

cha8°o mp *S 80r LE i ured < or aUowed to fal1 into deca -y» the Local 

monument. Government may proceed to acquire it under 

the provisions of the Land Acquisition Act, 1894, 
as if the preservation of a protected monument were a “ public 
purpose” 1 within the meaning of that Act. 

(2) The powers of Compulsory purchase conferred by sub¬ 
section (1) shall not be exercised in the case of — 

(а) any monument which or any part of which is periodically 
used for religious observances : or 

(б) any monument which is the subject of a subsisting agree¬ 

ment executed under section 5. 

(3) In any case other than the cases referred to in sub-sec. (2) 
the said powers of compulsory purchase shall not be exercised 
unless the owner or other person competent to enter into an 
agreement under section 5 Jias failed, within such reasonable period 
as the Collector may fix in this behalf, to enter into an agreement 
proposed to him under the said section or' has terminated or given 
notice of his intention to terminate such an agreement. 

(Notes). 

I.—"Public purpose." 

(1) Public purpose not defined—Left to discretion of Government. 

There is no definition of a “public purpose” in the Act, nor any limitation 
regarding what is likely to prove useful to the public. Both matters 
are left to the absolute discretion of the Government. See 7 C.W.N. 
249 = 30 0.36. X 

(2) Preservation of protected monument, to be viewed as public purpose. 

The provisions of the Land Acquisition Act apply to the preservation of a 
protected monument, as if it were a “ public purpose” within the 
meaning of the Act.« Act VII of 1904, Ss. 10 and 21. Y , 

11 . (1) The Commissioner shall maintain every monument in 

Maintenance of re8 P ect of which the Government has acquired 
certain protected any of the rights mentioned in section 4 or which 
the Government has acquired under seotion d.0. 

(2) When the Commissioner has accepted the guardianship of 
a monument under section 4, he shall, for the purpose of maintain¬ 
ing such monument, have access to the monument at all reasonable 
times, by himself and by his agents, subordinates and workmen, for 
the purpose of inspecting the monument, and for the purpose of 
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bringing such materials and doing such acts as he may consider 
necessary or desirable for the maintenance thereof. 

12 . The Commissioner may receive voluntary contributions 
towards the cost of maintaining a protected monu- 
butioDs!^ ° 0ntri ment and may give orders as to the management 
and application of any funds so received by him : 

Provided that no contribution received under this section shall 
be applied to any purpose other than the purpose for which it was 
contributed. 


Protection of place 
of worshipfrom mis¬ 
use, pollution or de¬ 
secration. 

character. 


13. (1) A place of worship or shrine main¬ 
tained by the Government under this Act shall 
not be used for any purpose inconsistent with^ts 


(2) Where the Collector has, under section 4, purchased or 
taken a lease of any protected monument, or has accepted a gift or 
bequest, or the Commissioner has, under tire same section, accepted 
the guardianship thereof, and such monument, or any part thereof, is 
periodically used for religious worship or observances by any com¬ 
munity, the Collector shall make due provision for the protection of 
such monument, or such part thereof, from pollution or desecra¬ 
tion— 


(а) by prohibiting the entry therein, except in accordance 
with conditions prescribed with the concurrence of the 
persons in religious charge of the said monument op 
part thereof, of any person not entitled so to enter by 
the religious usages of the community by which the 

^ monument or part thereof is used, or 

( б ) by taking such other action as he may think necessary 

in this behalf. , 

Relinquishment of 14 . With the sanction of the Local Govern- 

Government rights . . 

in a monument. ment, the Commissioner may— 

(a) where rights have beeu acquired by Government in respect 
of any monument under this Act by virtue of any sale, lease, gift 
or will, relinquish the rights so acquired to the person who would 
for the time being be the owner of the monument if such rights 
had not been acquired; or 

(b) relinquish any guardianship of a monument which he has 
accepted under this Act. 
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18. (1) Subject to such rules as may after 
Right of access to previous publication be made by the Local Gov- 
mouumants. r ° teCted eminent, the public shall have a right of access to 
any monument maintained by the Government 

under this Act. 

(2) In making any rule under sub-section (J), the Local Govern¬ 
ment may provide that a breach of it shall be punishable with fine 
which may extend to twenty rupees. 


Penalties. 


16. Any person other Jbhan the owner who destroys, removes, 
injures, alters, defaces or imperils a protected 
monument, and any owner who destroys, removes, 

injures, alters, defaces or imperils a monument maintained by Gov¬ 
ernment under this Act or in respect of which an agreement has 
been executed under section 5, and any owner or occupier who 
contravenes an order made under section 7, sub-section (1), shall 
be punishable with fine which may extend to five thousand rupees, 
or with imprisonment which may extend to three months, or 
with both. 4 

Traffic in Antiquities. * 

17. (1) If the Governor-General in Council apprehends that 

„ „ antiquities are being sold or removed 1 to the 

Power to Gover- . 

nor General in detriment of India or of any neighbouring country, 

traffiofo antiquities! he ma L b y notification in the Gazette of India, 
prohibit or restrict the bringing or taking by sea 
or by land of any antiquities or class of antiquities described in the 
notification into or out of British India or any specified part of 
British India. 


(2) Any person who brings or takes or attempts to bring or 
take any such antiquities into or out of British India 6r any part 
of British India in contravention of a notification issued under sub¬ 
section (1), shall be punishable with fine which may extend to five' 
hundred rupees. 

(3) Antiquities in respect of which an offence referred to in 
sub-Bection (2) has been committed shall be liable to confiscation. 

(4) An officer of customs, or an officer of Police of a*grad% not 
lower than Sub-Inspector, duly empowered by the Local Govern¬ 
ment in this behalf, may search any vessel, cart or other means of 
conveyance, and may open any baggage or package of goods, if he 
has reason to believe that goods in respect of which an offence has 
been committed under sub-section (2) are contained therein. 
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(6) A person who complains that the power of search men¬ 
tioned in sub-section (4) has been vexatiously or improperly exer¬ 
cised may address his complaint to the Local Government, and the 
Local Government shall pass such order and may award such com¬ 
pensation, if any, as appears to it to be just. 

(Motes). 

. I.—"Antiquities . removed." 

Scope of section. 

(а) It is proposed by this section to take power to prevent the removal from 

British India of any antiquities which it may bo doomed desirable 
to retain in the country, and at the same time to prevent importa¬ 
tion. Sec Statement of Objects and Reasons. Y-l 

(б) By thus putting a stop to traffic in such articles, it is believed that it will 

be possible to protect against spoliation a number of interesting pllces 
situated without and beyond British territory. {Ibid). Z 

Protection of Sculptures, Carvings, Images, Bas-reliefs, 
Inscriptions oi like objects. 

18. (1) If the Local Government considers that any sculptures, 
carvings, images, bas-reliefs, inscriptions or other 

Power to Local like objects ought not to be moved from the place 
Government to con- . _ . 

troi moving of where they are without the sanction of the Gov- 
OT*Utoobjecte>! mg8 ernment, the Local Government may, by notifi¬ 
cation 2 in the local official Gazette, direct that 
any such object or any class of such object shall not be moved un¬ 
less with the written permission of the Collector. 

(2) A person applying for the permission mentioned in sub¬ 
section (1) shall specify the object or objects which he proposes to 
move, and shall furnish, in regard to such object or objects, any in- 
formatioH'Tyhich the Collector may require. 

(3) If the Collector refuses to*grant such permission, the appli¬ 
cant may appeal to the Commissioner, whose decision shall be 
final. 

(4) Any person who moves any object in contravention of a 
notification issued under sub-section(I), shall be punishable with fine 
which may extend to five hundred rupees. 

(5) If the owner of any property proves to the satisfaction of 
the Local Government that £e has suffered any loss or damage by 
reason of the inclusion of such property in a notification published 
under sub-section (1), the Local Government shall either— 

(#) exempt such property from the said notification ; 

69 D , 
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(b) purchase such property, if it be moveable, at its market- 
value ; or 

* (c) pay compensation for any loss or damage sustained by the 
owner of such property, if it be immoveable. 

(Motes). 

I.—“Power .. ..objects.” 

Scope of section. 

This section aims at providing for antiquities, such as sculptures and inscrip¬ 
tions, which belong to a particular placo and ought, therefore, to bo 
kept in situ or deposited in local musoumjj. The removal of these it 
is proposed to on able the Local Government to prohibit by notifica¬ 
tion ; and the section also providos that, if the object is moveable, the 
owner may require the Government to purchase it outright, and that, 
if it is immoveable, the Government shall compensate the ownor for 
any loss caused to him by the prohibition. See Statement of Objects 
and Reasons. A 

2.- ' Notification.” 

Notification by Local Government. 

For notification by the Government of— 

(1) Bengal, see Calcutta Gazette, 1908, Pt. I, p. 1248, aud Gazette of India, 

1909, Pt. I, p. 23*. , 

(2) Central Provinces, see C.P. Gazette, 1906; Pt. Ill, p. 616. B 

19. (1) If the Local Government apprehends that any object 
„ , , mentioned in a notification issued under sec. 18, 

Purchase of sculp- ... 

turos, carvings or sub-section (1), is in danger of being destroyed, 

Government. by th ° *QU»oved, injured or allowed to fall into decay, 

the Local Government may pass orders for the 

compulsory purchase of such object at its market-value, and the 

Collector shall thereupon give notice to the owner of the object to 

be purchased. 

(2) The power of compulsory purchase given by .this section 
shall not extend to—* 

(а) any image or symbol actually used for the purpose of • 
any religious observance; or 

(б) anything which the owner desires to retain on any reason¬ 

able ground personal to himself or to any of his ances¬ 
tors or to any member of his family. * • 

(Notes). 

Scope of aeetioo. 

This section deals with the compulsory purchase of such antiquities, if that is 
found to be necessary for their preservation and the owner is not 
willing, on personal or religious grounds, to part from them. See 
Statement of Objects and Reasons. t Q 
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, Excavations. 

20. (1) If the Local Government is of opinion that excavation 

Powor to Local w ^ n the limits of any local area ought to be 

Government to con- restricted or regulated for the purpose of protect- 
trol excavation. , . . " 

mg or preserving any ancient monument, tne 
Local Government may, by notification 1 in the Local Official 
Gazette, 'make rules— 

(a) fixing the boundaries of the area to which the rules are 
to apply f and 

(b) prescribing the authority by which, and the terras on 
which, licenses to excavate may be granted. 

(2) The power to make rules given by this section is subject*to 
the condition of the rules being made after previous publication. 

(3) A rule made under this section may provide that any per¬ 
son committing a breach thereof shall be punishable with fine which 
may extend to two hundred rupees. , 

(4) If any owner or occupier of land included in a notification 
under sub-section (1), proves to the satisfaction of the Local Govern¬ 
ment that he has sustained any loss by reason of such land being so 
included, the Local Government shall pay compensation in respect 
of such loss. 

(Notes). 

/.— “Notification. " 

Notification. 

For —by the Govornmont of— 

(1) -Central Provinces, see C.P. Gazette, 1906, Pt. Ill, p. G17. 

(2) Madras, see Madras Buies and Orders. D 


General * 

21. (l) The market-value of any property which Government 
is empowered to purchase at such value under 
marte^fe or Act, or the amount of compensation to be 
compensation!. paid by Government in respect of anything done 
under this Act, shall, where any dispute arises 
touching the amount of suoh market-value or compensation, be 
ascertained in the manner provided by the Land Acquisition Act, I of 1894. 
1894, sections 8 , 8 to 34, 45 to 47, 51 and 52, so far as they can be 
fiaade applicable: 
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Provided that when making an inquiry under the said Land 
Acquisition Act, 1894, the Collector shall be assisted by two asses¬ 
sors, * one of whom shall be a competent person nominated by the 
Collector, and one a person nominated by the owner or, in case the 
owner fails to nominate an assessor within such reasonable time 
as may be fixed by the Collector in this behalf, by the Collector. 

(Notes). 

Assessment . compensation.” 

Compensation-Mode of assessment—Antiquities not proved to have any market 
valne. < 

(a) The Government of India was desirous of saving from destruction, and of 

preserving as public monuments, certain works in the vicinity of 
Madras known as the Seven Pagodas of Mahabalipuram. The works 
were on the open sea beach, and they were constructed out of a small 
extent of granite hill which lay exposed at that spot. They consisted 
partly of raths or monolithic temples completely and partly of figures 
carved upon its face. 16 M» 369 (374) (P.C.)®*20 I.A. 80. E 

(b) The place is very celebrated. Forgusson speaks of it as “ more visited and 

more described than any other place in India.’’ One gigantic rock¬ 
carving ^ie describes as ‘ ‘ the most remarkable thing of its class in 
“India.” He speaks of tho raths as the oldest examples of their 
“ class ” and ascribes them to the fifth or sixth century A.D. OVolo 
thinks they aro several centuries older than that: perhaps belonging 
to the second century B.C. (Ibid). F 

(c) Whatever their origin, there is no doubt of their historical interest and 

value, or that the destruction of them would be a public misfortune. 
(Ibid). G 

(d) The hills supply granite of good quality, for which there is some demand 

in Madras, and it has been quarried for many years past. No injury 
to the monuments was anticipated from the original style of working, 
but when the zamindar of the place took to blasting the local authori¬ 
ties felt alarmed and advised the Government to interfere. (Ibid). H 

(e) Tho Government sought to acquire the said plot of land with granite 

quarries and also certain sculptural works of antiquity. The questions 
arose on appeal whether any market-value was assignable to the 
antiquities, and whetbor {he assessment of the compensation had been 
rightly made. The antiquities were held to have no market-value, . 
and since their acquisition would not injuriously affect the claimant, 
no compensation could be awarded in respect of them. ' (Ibid). I 
2.—** Assessors.” 

(1) Absence of nominated assessor—Procedure to be followed. 

Where a nominated assessor absented himself on the date fixed for herring, 
the course to be followed by the Judge was to give notices to the parties 
and to appoint some one else in his place. See 17 0. 380. J 

(2) Persons having an Interest not competent to be assessor. 

The office of assessor is a quasi-judicial one, and a person is disqualified to act, 
as an assessor, in a matter, in which he has a direct pecuniary inter¬ 
est, however small, or a substantial interest likely to create a bias. 
See 8 B. 669. » K 
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2.— u Assessors. "—(Concluded). 

(S) Assessor la not eompetant to be a witness. 

A person appointed as an assessor performs a quasi-judicial function* and is, 
therefore, incompetent to testify as a witness in the same proceeding. 
See 17 B. 299. L 


(4) Minor —Disqualified assessor—Waiver by guardian of objection. 

Where the guardian of a minor had not raised any 'objection in the lower 
. Court, as regards the competency of an assessor, nominated by the 
Collector, held, the minor was Hot estopped from objecting to the 
competency of the assessor in the appellate Court. See 17 B. 299. M 

(5) Agreement of Judge ahd assessors as to amount of compensation—No appeal 
lies. 

9 

In a case where the Judge and one or both of the assessors agreed as to the 
amount of compensation, their decision would be final, and no appeal 
lay oven if they differed upon minor points not falling within4he 
scope of their jurisdiction See 36 P.R. 1892 ; 10 G. 769. N 


22 . 


Jurisdiction 


A Magistrate of the third class shall not have jurisdiction 
to try any person charged with an offence against 
this Act. 


Power to make 
rules. 


23 (1) The Governor General in Council or 
the Local Government may make rules 1 for 
carrying out any of the purposes of this Act. 


(2) The power to make rules given by this section is subject 
to the condition of the rules being made after previous publication. 


(Motes). 

/.-“ Rules." 

(1) Scope of lection, 

A general power to make rules is given by this section. See Statement of 
Objects and Reasons. 0 

(2) Madras Sulci. 

For rules made by the Government ef Madras for the decipherment, publica¬ 
tion and custody of Indian inscriptions on stone and copper. See 
Mad. Rules and Orders. P 

24. No suit for compensation and no crirai- 

Protectionto pub- Da ) proceeding shall lie against any public Bervant 
he servants acting c ° . Jj , 

under Act. in respect of any act done, or in good faith intend¬ 

ed to be done, in the exercise of any power con¬ 
ferred by this Act. 

* (Note). 

Scope of section. 

This section is intended to protect acts done or in good faith intended to be 
% done, under this Aot. See Statement of Objeots and Reasons. Q 




THE UNCLAIMED DEPOSITS ACT, 1866. 

TABLE OF CASES NOTED IN THIS ACT. 

Calcutta Weekly Notes. 

10 C W N 854 (359) Apurba Krishna Boy v. Ohundermoney Debi 


Page 

2 




THE UNCLAIMED DEPOSITS ACT, 1866.* 


, INDEX. 

Note:—1. The thick figures at the end of each line refer to the pages of this Act and 
the alphabets in italics preceding the thick figures refer to the cases 
* having corresponding thick letters against them in those pages. 

2. S in Brevier Roman denotes the section. 


Act XXV of 1666, Preamble, 1. 

Short title, A, 1. 

Proceedings in Council, B, 1. 

Legislative Changes, C, 1. 

Scope of Act—Limitation, D, E, 1, 2. 

c 

Claim, Re-payment on subsequent establishment of, to securities, S. 4, 2. 
Costs, of petition under S. 4 of this Act, H, 2. 


Government, Money deposited in High Courts and unclaimed for twenty years, to be 
transferred to, S. 1, 2. * 

H 

High Courts, Money deposited in, and unclaimed for twenty years, to be transferred to 
Government, S. 1, 2. 

M 

Money, deposited in High Courts and unclaimed for twenty years, to be transferred to 
Government S. 1, 2. 

Petition, OoBts of, under S. 4 of this Act, II, 2. 


Re-payment, oa subsequent establishment of claim to securities, S. 4, 2. 

s. 

Securities, Money deposited in High Courts and pnclaimed for twenty years to be trans¬ 
ferred to Government, S. 1,2. 

Transfes not made pending suits, 3. 3, 2. 

Re-payment on subsequent establishment of claim, S. A, 2. 

Transfer, not made pending suits, 8, 8, 2. 

• • u 

Unclaimed deposits. Money deposited in High Courts and unclaimed for twenty years to 
be transferred to Government, S. 1, 2. 




THE UNCLAIMED DEPOSITS ACT, 1870. 

INDEX. 

Note 1. The thick figures at the end of each line refer to the page of this Act §nd 
the alphabets in italics preceding the thick figures refer to the cases 
having corresponding thick letters against them in those pages. 

2. S in Brevier Roman denots the section. 


Act V of 1870, Preamble, 1. 

Short title, 4,1. * 

Statement of Objects and Reasons, B, 1. 
Proceedings in Council, 0, 1. 

Legislative changes, D, B, 1, 2. 

Rules, F, 2. 

G 

Ooats, power to direot by whom, are to be paid, S. 1, 2. 


Petition under 8.4 (Act XXV of 1866), powers to direot by whom costs are to be paid,, 

S. 1, 2. 

Power, to direct by whom costs are to be paid, 1, 2. 




33 


THE INDIAN LAW REPORTS ACT, 1875. 

TABLE OF OASES NOTED IN THIS ACT. 


• I. L,. R. Calcutta Series. Page 

27 C 1 (P G) ... Mohesohandra Dhal v. Satrughan Dbal ... 7 

28 C 171 ... Sourindra Mohun Tagore v. Siromoni Debi ... 7 

28 C 289 ... Mahomed Ali Hossein v. Nazar Ali ... 7 

Calcutta Weekly Notes. 

N 732 ... Kabul Ahmed v. Rakhal Das Hazra ... 7 

N 326 ... Mahomed Ali Hossein v. Mir Nazar Ali ... 7 




THE INDIAN LAW REPORTS ACT, 1875. 


INDEX. 

Note:—1. The thick figures at the end of eaoh line refer to the pages of this’Act and 
the alphabets in italics preceding the thick figures to the oases having 
corresponding thick letters against them in those pages. 

2. S in Brevier Roman denotes the section. 

A 

Act II of 187 5, Repealed, 8. 2, 7. 

Act XVIII of 1875, Preamble, 1. 

Statement of Objects and Reasons, 1. 

Proceedings in Council, 1. 

Short title, S. 1.6. 

Local Extent, S. 1, 6. 

Commencement 2, S. 1, 8. 

Places where, has been declared to be in force, B, 6. 

Operation of the, 6. 

Allahabad Series, Publication of—Indian Law Reports, 1, 2. 

Authority, given only to authorized reports, S. 3, 7. 

Of judicial decision, S. 4, 7. 

Authorized Reports, Authority given only to, S. b, 7. 

B 

Bombay Series, Publication of—Indian Law Reports, 3, 

c 

Calcutta Series, Publication of—Indian Law Reports, 4. 

Court, Authority given only to authorized reports, S. 3, 7. 

Scope of S. 3—Monopoly of Indian Law Reports, D, E, 7. 

Proper use to be made of Law Reports by Court, F, 7, 

I 

Indian Law Reports, Allahabad Series—Publication of, 1, 2. 

Bombay Series—Publication of, 3. 

Calcutta Series—Publication of, 4, 

Madras Series—Publication of, 5. 

Scope of 8. 3—Monopoly of, D, E, 7. 

* -. J 

Judicial decisions, Authority of, S. 4, 7. # 

L 

> Law Reports, Proper use to be made of, by Court* F , 7. 

M 

Madras Series, Publication of—Indian Law Reports, B. 

P 

Publication, of Allahabad Series—Indian Law Reports, 1, 2. 

•Of Bombay Series—Indian Law Reports, 3. 

Of Calcutta Series—Indian Law Reports, 4. 

Of Madras Series—Indian Law Reports, 9. 

u 


Unreported case, No authority, 0, 7. 




THE WASTE LANDS (CLAIMS) ACT, 1863. 

TABLE OF CASES NOTED IN THIS ACT. 


t 


I.L R. Allahabad Series. 

Page 

8 A 64 


Muhammad Abid v. Muhammad Asghar 

19 

19 A 179 

... 

Bam Sarau Singh v. Birjee Singh 

I.L.R. Bombay Series. 

19 

2B 19 

• • • 

Ba’ban Mayacba v. Nagu Shravucba 

17 

21 B 684 

• •• 

Trimbak l Gopal v. The Secretary of Stato for India 

I.LR. Calcutta Series. 

19 

• 

9 C 744 

12 C 279 (284), 

• • • 

287, 

Mahomed Ali Khan v. Khaja Abdul Gunny 

18 

289 


Kristo Chunder Dass v. Steel , 4, 5, 7, 8, 9, 

10, 11, 12, 13, 
14, 15, 16 

19 C fi60 

• • • 

Rajkumar Roy v. Gobind Chunder Roy 

18 

21 G 882 (P C) 

... 

Kader Moideen v. Nepean 

19 

24 C 256 

• • • 

Mohini Mohan Roy v. Promoda Nath Roy 

18 

26 G 792 


Prosunno Coomar Roy v. The Secretary of St a to 
for India in Council 

I.L.R. Madras Series. 

17 

1 M 205 (F B) 

« • * 

Fakir Muhammad v. Tirumla Chariar 

18 

9 M 175 

• • • 

The Secretary of Stato v. Vita Rayan 

20 

28 M .257 

... 

The Secretary of State for India v. M Krishnayya... 

Agra High Court Reports. 

17 

2 Agra 258 

... 

Rai Himmut Singh v. The Oolleotorof Bijaour ... 

8 


1 

Allahabad Weekly Notes 


17 AWN 35 

• 

... 

Ram Saran Sing v. Birju*Singh 

Calcutta Weekly Notes. 

19 

1C W N 804 


Mohini Mohan Roy v. PromodaNatb Roy 

18 

3 G W N 695 


Proaunno Goomar Roy v. The Secretary of State for 




India in Council 

Calcutta Law Reports. 

17 

50LR481 

• i 

« • * 

Ram Bandhu v. Kusu Bhattu 

Sutherland's Weekly Reporter. 

17 

3WR78 

5 W B Waste 

• •• 

Messrs. R. Watson*and Co. v. The Government ... 

18 

Lands Court Ref. 1 

Taranath Dutt v. The Collector of Sylhet 

9 

7 W R 849 


Greesh Chunder Roy v. The Ooileotor of Sylhet ... 

9 

7 W R 474 

* • 

Magun Pollan v. Lieutenant Colonel £ Money ... 




fTABLte Of GAStlS. 


4 


Sutherland’s Weekly Reporter— (Concluded). PASS 

8 WB 422 ... Mahomed Ali v. Shurum Ali ... 17 

11 W jR 267, 268 ... Mahomed Baesir v. Kureem Buksh ... 17 

22 W R 419 ... Woodwant Mahtoon v. Hunooman l’ershad Singh ... 17 

23 W R 368 ... Mitterjeet Singh v. Badba Pershad Singh ... 18 

» 

Madras High Court Reports. 

1 M H 0 12 ... Gengu Reddi v. Asal Eeddi ... 18 

1MHGR407 ... Kumaradeva Mudali v. Nallatambi Reddi .... 18 

2 M H C R 1 ... Venkatasami Nayakkan v. Subba Raw ... 18 

4 M H G R 429 ... Kullappa Naik v. Ramanuja Chariyar ... 20 

7 M H 0 R 98 ... Rajagopala Ayyaugar v. Collector of Ghingloput ... 18 

Madras Law Journal. 

15M L J 147 ... The Secretary of State for India v. M Krishnayya 17 

2p M L J 362 ... Piohi Naidu v. Veeriah ... 20 

' Madras Law Times. 

7 M L T 380 ... Pichi Naidu v. Veeriah ... 20 

Madras Weekly Notes. 

M W N (1910) 75 ... Pichi Naidu v. Veeriah ... 20 

« Indian Cases. 

5 Ind Gas 853 ... Pichi Naidu v. Veeriah , ... * 20 



THE WASTE LANDS (CLAIMS) ACT, 1863,. 


' INDEX. 

Note—i. The thick figures at the end of each line refer to the pages of this Aot and 
, the alphabets in italics preceding the thick figures refer to the cases 
having corresponding thick letters «gainst them in those pages. 

2. S in Brevier Roman denotes the section. 

A 

Act, XXIII of 1868, Preamble, 3. 

Short title, A, 3. 

Proceedings relating to the Bill, 23, 3. 

Places where, has been deolarod to bo in force, C— E, 3, 4. • 

Construction of. F—J, 4, 8. 

Claims dealt with by, K, 8. 

Whether, applies at all to any lands except lands which are the property of 
Government, L, 8. 

Consequences of holding that provisions of, bar rights of real owner, M, 8. 

Act XXIll of 1863 —Consequences of holding that, applies to lands sold as waste land, 
• N, 8. 

Objeot of, 0, P, 8. • 

Waste land—Definition—Application of, Q — S, 8, 6. 

8pecial Court for trying claims under the, 8. 7, 9. 

Construction of—Ordinary Courts considering claims to waste lands when raised 
by way of defence,/— N, 10. 

Agent, Appearanoe by, 8. 10,11. 

Appeal, No, or revision, from order under the Act, S. 14, 12. 

Award, under Ss, 19, 20, to be in full satisfaction, 8. 21, 18. 

B 

Bhil, Land emerging from a —Presumption as to possession of owner, 18. 

Board, of Revenue, Report to, Claim to waste land, 8. 5, 7—9. 

DecisidC pf, 8. 5,- 8, 9. 

Suit to contest award by—Extension of time, F, 9. 

Burden of proof. Onus on purchaser to show whether lands were waste lands, X — Z, 14. 
Suit by Crown—Cause of action, 20. * 

c 

Catite of action, Burden of proof —Suit by Crown, 20- 
Certification, to Court, S. 5, 8, 9. 

Claim*, deal4 wjlth by Aot XXIII of 1863, K, 8. 

Provision for enquiry in, to land, or objections to sale of same, 8. 1, 6. 

Procedure in oases of, or objections to waste lands, 8. 2, 0, 7. 
to waste lands—Notification of qonditions, 8. 8, 7. 

Postponement of sale pending enquiry re, to waste lands, 8. 3, 7. 

Bale to be stopped if, appear to be established but may afterwards be proceeded 
with, 8. 4, 7. 

to waste land—Report to Board of Revenue, 8. 6, 7-9. 



n 



INDEJ9. 


C laims —(Concluded), 

Powor to order suit to try, admitted by Collector, S. 6, 9. 

Special Court lor trying, under the Act, 8. 7, 9. 
xfot cognizable in other Courts, S. 8, 10. 

Ordinary Courts considering, to waste lands when raised by way of defence, 
J-N , 10. 

Limitation as to, to land sold or dealt with —Provision for such, if preferred 
within time, S. 18, 13, 14. 

Purchaser of waste lands—Person having good title and being in possession— 
Bights, .8, C, 14, 

If, established, possession not to be given but compensation, S. 19, 15. 

Local Government not barred from awarding compensation for land absolutely 
sold, though, be not preferred in time, 3- 22, 15 16. 

Compensation for land sold subject to condition, if, proved, though not preferred 
in time, S. 23, 16. 

Claimant, Delivery to, of copy of order of rejection or of sale, 8. 5, 7—9. 

• Notice to, 8. 5, 8, 9. 

Power to require attendance of, 8. 12, 11. 

Collector, Procedure in cases of claims or objections to waste lands, 8. 2, 6, 7. 
Postponement of sale pending enquiry re claims to waste lands, S. 3, 7. 

Sale to be stopped if claims appear to be established, but may afterwards be pro- 
• ceeded with, S. 4, 7. 

Delivery to claimant of copy .of order of rejection or-of sale, 3. 6, 7. 

Claim to waste land—Report to Board of Revenue, S. 5, 7, 9. < 

failing to give notice—Contest if necessary, D, <8. 

Power to order suit to try claim admitted by, 8. 6, 9. 

Compensation , Limitation as to claims to land sold or dealt with, S. 18, 13, 14. 

Suit for, for land wrongly sold as waste, D , E , 14. 

If claim established, possession not to be given but, S. 19, 15. 

Looal Government not barred from awarding, for land absolutely sold, though 
claim be not preferred in time, 8. 22. 15, 16. 
for land sold subject to condition, if claim proved, though not preferred in timo, 
S. 23, 16. 

Contest, if necessary—Collector failing to give notice, I), 8. 

Suit to, award by Board of Revenue -Extension of time, F, 9. 

Court, Certification to, S. 5, 8, 9. 

may proceed notwithstanding reference, but not make final order,' 8. 16, 12. 
Crown, Suit by—Cause of action -Bnrden*of proof, 20. 

D 

Damages, Limitation as to claims to land sold or dealt with, 8. 18, 13, i4. 

Decision, of Board of Revenue, 8. 5, 8, 9. 
when final, S. 5, 8, 9. 

Defence, Ordinary Courts considering claims to waste lands when raised by way of, 
J-N, 10. 

may be heard if set up by person in possession-Sale by Government—Rights of 
person in possession, O, 10. 

Defendant, in suit under 8. 5, 8.10, 11. 
in suits under S. 6, S, 10, 11. 

Appearanoe by pleader or by agent, S. 10,11. 





nt 


Easements Act (Vo/1882), Sa. 60, 61—Right to use ol waste land—Permissive usa by 
tenants—Right of landlord to erect building—Works of permanent character 
executed by licensee, 19. * 

G 

Government, Whether Act XXIII of 1863 applies at all to any lands ezoept lands which 
are the property of. L, 8. 

Sale by—Rights of person in possession—Defence may be heard if set np by 
person in possession, 0, 10. 

Presumption as to, ownership—Waste lands—8outh Oanara, 17. 

Free grazing lands set apart by, for village cattle—Disposal of part of suoh lands 
by Government—Extent of right of pasturage in Government waste lands— 
Relative rights of villagers and Government, how far within Civil Court’s 
jurisdiction, 19. 

Right of pasture against—Presumptive right—Waste lands, unassessed, 19. 

Grant, Non-mirasi waste land—Power of Collector to make grant—Right of the former 
occupant, 18. ® 

Of waste lands—Mortgage—Sale—Construction whether lands sold or mort¬ 
gaged, 18. 

Grazing lands, Free, net apart by Government for village cattle—Disposal of part of 
such lands by Government—Extent of right of pasturage in Government 
waste lands—Relative rights of villagers aud Government, how far within 
Civil Court’s jurisdiction, 19. t 

• H 

Hearing, Procedure before, 8. M, 11, 

Procedure, on, S. 13, 12 

High Court, Reference of question of law, etc., to, etc., S. 15, 12. 

Jj 

Law, Reference of question of, eto., to High Courts, etc., S, 15, 12. 

Limitation, as to claims to land sold or dealt with—Provision for suoh claims if ( 
preferred within fine, 8. 18, 18, 14. 

Presumption—Possession of waste lands, 17. 

Possession—Uncultivated land, 18. 

Local Government, Power to order suit to try claim admitted by Collector, 8. 6, 9. 

not barrred from awarding compensation for land absolutely sold, though claim 
bo-not preferred in time, 8. 22,18, 16. 

Compensation for land sold subject to condition, if olaim proved, though not 
preferred in time, 8. 23,16. 8 

M • 

Members, Power of, 8. 7, 9. 

Mortgage, Sale- Construction whether lands sold or mortgaged—Grant of waste 
lands, 18. 

N 

Notice, Collector failing to give—Contest if necessary, D, 8 . 
to olaimant, S. 6, 8 , 9. 
of Constitution of special Courts, S. 8, 10. 

Notification , of conditions, S. 3, 7. 

o 

Ordinary Courts, considering claims to waste ltnds when, raised by way of defence 
J-N, 10. 

Original enquiry, Exolusionof offioer making, 8. 7,9. * 
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INDEX. 
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P 

, Plaintiff, suit under S. 6, S. 10,11. 
in suits under S. 6, S. 10,11. 

Appearance by pleader or by agent, S. 10,11. 

Pleader, Appearance by. S. 10,11. 

Possession, presumption of, from evidence of title—Waste lands -Title, 17. 

Presumption, possession, of, from evidence of title—Waste lands—Title, 17. 

Possession of waste lands—Limitation, 17. 

Waste land, 17. 

as to Government ownership—Waste lands—South Oanara. 17. 
as to possession of owner—L\n<i emerging from a Bhil, IB. 

Procedure, in cases of claims or objections to waste lands, 3. 2, 6,7. 

Notification of conditions, S. 3,7. ' 

before hearing, S. 12,11. 
on hearing, S. 19,12. 

Proceedings, Regulation of, S. 11,11. 

Purchaser, Cannot be compelled to give patta to person claiming to be oocupint bef ire 
sale, A, 14. 

of waste lands—Person having good title and being in possesion—Rights, 
J3,C, 14. 

Onus on, to show whether lands were waste lands, X—Z, 14. 

R 

Records, Of cases where to be deposited, S. 17,13. < 

Reference, Of question of law, etc., to High Court, etc ,6. 15, 12. 

When, obligatory, 3 15, 12. 

Court may proceed notwithstanding, but not make final order, 8- 1C, 12. 
Regulation, Of proceedings, 8. 11. 11. 

Report, To Board of Revenue—Claim to waste land, S. 5, 7—9. 

Revision, No appeal or, from the order under the Act, S. 14, 12. 

Ruling power, Waste land vested in, 17. 

Ryotwari lands, Nature of right possessed by ryot in his lands -Right of Government 
to grant to other ryots lands allowed to lie waste, 18. 

s 

Sale, Postponement of, pending enquiry re claims for waste lands. S. 3, 7. 

to be Btopped if claim appear to be established but may afterwards be proceeded 
with, B. 4, 7. > 

Delivery to claimant of copy of order of rejection or of, S. 5, 7 -9. 

By Government—Rights of person in possession — Defenoe may be heard if set 
up by person in possession, 0 ,10 , 

Construction whether lands sold or mqrtgaged—Grant of waste lands-Mort¬ 
gage, 18. 

South Oanara, 1 ’Presumption as to Government ownership—Waste lands, 17. 

Special Court, Exclusion of officer making original enquiry, 8. 7, 9. , 

Pot trying olaims under the Act, 8. 7, B. 

Power of members, 8. 7, 9. 

Notioe of constitution, of 8. 8,10. , 

Where held, 8. 9,10. 

Stamp-duty, Waste land, E, 9. 

Suit, Institution of,— Vakalatnama, O, 9. 

Power to order, to try^blftijn admitted by Oollaotor, B. 6,9. 







(Concluded). , 

/ 

Plaintiff and defendant, in under S. 5, S. 10,11. 

Plaintiff and defendants in, under 8. 6, 8. 10,11. 

Appearance by pleader or agent, S. 10, It. • 

For compensation for land wrongly sold as waste, D, E, 14. 

By Crown—Cause of action—Burden of proof, 20. 

To establish right to grant of puttnh of waste lands—Preferential right of occu¬ 
pancy, 20. 

T 

Title, Possession, presumption of, from evidence of title— Waste lands, IT. 

U 

Uncultivated land, Limitation—Possession, 18. 

Y 

Vakalatnama, Institution of suit, Gf, 9. 

w 

Waste, Allowing to lie, not abandonment, 18. 

Waste land, Consequences of bolding that Act XXIII of 1863 applies to lands Bold as, 

N, 8. 

Definition—Application of Act XXIII of 1068, Q — S, 5, 8. 

• Sale, T, 6. 

Assessed, U, 6. • 

Unassessed, V, 6. 

Provision for enquiry in claims to, or objections to sale of same, 8.1, 6. 
Procedure in cases of claims or objections to, 8. 2, 8, 7. 

Postponement of sale pending enquiry re claims to, 8. 3, 7. 

Sale to be stopped if claim appear to be established, but may afterwards bo 
proceeded with, 8. 4, 7. 

Delivery to claimant of copy of order of rejection or of sale, 8, 5, 7—9, 

Claim to, report to Board of Revenue, 8. 5, 7—9. 

Stamp-duty, E, 9. 

Ordinary CJourtB considering claims to, when raised by way of defenoe, J — N, 10. 
Limitation as to claims to, sold or dealt with, 8. 18, 13,14. 

Purchaser cannot be compelled to give patta to person claiming to be occupant 
before sale, A, 14. , 

Purchaser of,—Person having good title and being in possession—Rights, B, C, 

14. 

Suit for compensation for land wrongly sold as waste, D, E, 14. 

Onus on purchaser to show whether lands were, X—Z, 14. 

When land sold not absolutely, or not sold, but otherwise dealt with, B. 20, IB. 
Possession—Ownership, 17, 

, Presumption, 17. 

South Canara—Presumption as to Government ownership, 17, 

Unsettled and unoccupied, not belonging to privato owner, 17. 

Vested in Ruling power, 17, 

Possession of,—Limitation—Presumption, 17, 

Title—Possession, presumption ol, from evidenoe of title, 17. 

Grant of,—Mortgage—Sale— Construction whetber lands sold or mortgaged, IB ; 
Patta—Rights of mirasdars, 18. * 



INDEX, 


n 

Waste land— (Concluded). 

Bight to use^ of,—Permissive use by tenants—Bight of landlord to ereot building 
—Works of permanent character executed by lioensee—Easements Act (V of 
1882), 8s. 60, 61,19. 

Bights of pasturage in Zemindari—Right of Zemindar to re-olaim, 19. 

Unassessed-Bight of pasture against Government—Presumptive right, 19.. 

Suit to establish right to grant of puttah of, preferential right of oooupancy, 20. 
Witnesses, Procuring attendance of, 8.12,11. 

Words and phrases, “ Other disposition,” scope of the expression, W, 6. 

Number—Gender, 8. 24,16. , 



THE LOCAL AUTHORITIES LOAN ACT, 1#79. 


INDEX. 

Note:—1. The thick figures at the end of each line refer to the pages of this Act and 
. the alphabets in italics preceding the thick figures refer to the cases 
having corresponding thick letters dgainst them in those pages. 

2. 8 in Brevier Roman denotes the section. 


A 

Act XXIV of 1871, Repeal of, 8. 2, 2. 

Act XI of 1879, Preamble, 1. 

Statement of Objeets and Reasons, A, f. * 

Proceedings with regard to the Bill, B, 1. 

Short title, Local Extent, Commencement, 8. 1, 1. 

Places where, has been declared to be in force, C, 1, 2. 

Local Government may authorize parties to borrow from private persons under 
this, 8. 7, 7—12. 

Loans not to bo affected exoept under this, 8. 8, 12, 13. 

Application of, to loans existing previous to tlie fifth of September, 1871, 8. 9. 
13 . 

Ajmere Municipal Regulations 1886 (V of 1886), 8.169—Municipal Committee, E, 2. 
Attachment, Remedy by, if loan not repaid, S. 6, 6, 7. 

Not to defeat prior charges legally made, 8. 6, 7. 

c 

Charges, Attachment not to defeat prior, legally made, 8. 6, 7. 

F 

Funds, Meaning of, 8. 3, 2. 

Loans for works may be granted on security of, 8. 4, 2. 

G 

Qovernor-Get&ral in Council, Power to, to make rules, 8. 5, 3. 

Power to* make rules in regard to loans to be taken under, 8. 7, 7—12. 

Grant, Rules for the, of Government loans to Local Authorities, G, 3—6. 

L * 

Loans, For works may be granted on security of funds, 8. 4, 2. 

Rules for the grant of Government, to Local Authorities, G, 8 — 6 . 

Rules made under 8s. 5 and 7 for the raising of, by local authorities in the, open 
market, B, 6 . 

* Remedy by attachment if, not repaid, 8. 6, 6, 7. 

Power to make rules in regard to, to be taken under 8. 7, 7—12. 

Rules for raising of, by looal Authorities in open market, K, 7—10. 

Not to be affected except under"this Act, 8. 8, 12, 13. 

Application of Aot to, existing previous to the fifth of September 1871, 8. 9,13. 
Local authority, Meaning of, 8. 3, 2. 

Definition, E, 2. 

Rules for the grant of Government loans to, G , 3—3. 
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INDEX. 


Local authority —(Concluded). 

Rules made under Ss. 5 and 7 tor the raising of loans by, in the open market, 
H, 6. 

Rules for raising of loans by, in open market, K, 7—10. , 

Conditions on which, is allowed to issue sterling loans, L, 10. 

Conditions on which looal authorities are allowed to issue sterling, L, 10. 

Loans not to be aSeoted except under this Act, S. 8, 12, 13. 

Local Government, May authorise parties to borrow from private persons under this 
Act, S. 7, 7—12. 

M 

Municipal Committee, Ajmere Municipal Regulations 1886 (V of 1886), S. 159, jE, 2- 

R 

Remedy, By attachment if loan not repaid, S. 6, 6, 7. 

Repeal , Of Act XXIV of 1871, 8. 2, 2. 

Rules, Power to Governor-General in Council to make, 8. 5, 3. 

m For the grant of Government loans to Local Authorities, G, 8—6. 

Made under Ss 5 and 7 for the raising of loans by Looal Authorities in the open 
market, H, 6. 

Power to make, in regard to loans to be taken under, S. 7, 7 —12. 

For raising of loans by Local Authorities in open market, K, 7—10. 

s 

Security, Loans for works may be granted on, of funds, B. 4, 2. * 

Sterling loans, Conditions on which local authorities are allowed to issue, 10. , 

w 

Words and phrases. Meaning of “ Looal authority,” 8. 3, 2. 

“Funds,” 8. 3, 2. 
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THE AGRICULTURISTS LOANS ACT, 1884. 


INDEX. 

1 

The thick figures at the end of each line refer to the pages of this part and 
the alphabets in italics preceding the thick figures refer to the cases 
having corresponding thick letters against them in those pages. 

S. in Briever Roman denotes the section. 


A 

Act X of 1879, Repeal of, and 8s. 4 and 5 of Act XV of 1980, S, 3, 2. 

Act XV of 1880, Repeal of Act X of 187U, and Ss. 4 and 5 of, 8. 3, 2. 

Act X11 of 1881— Preamble, 1, * 

Short title, Commencement, 8. 1, 1. 

Local extent 8. 2, 1, 2. 

Act extended, C, 2. 

Places where Act has been declared to be in force, D, 2, 

G 

* 

Government, Right of,—Ex-proprietary tenants mortgaging trees to Government for 
• takkavi advances, C, 5. 

J 

Joint borrowers, Liability or, as among themselves, S. 6, 8. 

L 

Liability, of joint borrowers as among themselves, S, 6, 6. 

Loans, Power for Locil Government to make rules, 8 4, 2 -4. 

Recovery of, under this Aot, 8. 5, 8. 

Under the Act—Liability of joint borrowers as among themselves, 8. 6, 6. 

Local Government, Power for, to make rules, 8. 4, 2—4. 

M 

Mortgage, Public Demands Recovery Act (VII of 1880, and I of 1895, B C) offeot of sale 
under—Priority, A, 8. 

* P 

t 

Priority, Mortgage—Publio Demands Reoovery Aot, effect of sale under, A, 8, 

Public Demands Recovery Act (VII of 1880 andfl of 1895, B C.) Effect of sale under, 


Recovery, of loans under this Aot, 8. 5,8. 

Scope of S. 5—Takkavi advances, X—Z, 8. 

Repeal, of Act X of 1879, and Ss. 4 and 5 of Aot XV of 1880, 8. 3, 2. , 
Rules, Power for. Local Government to make, 8. 4, 2-4. 
under this power—Ajmere-Merewara, F, 2. 

Andaman and Nioobar Islands, G, 3. 

Assam, B, 3. 

Bengal, I, 3. 

Bombay, /, 3* 

Burma, K, 8. 


Note1. 

a 

2 
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Rules —(Concluded). 

Central Provinoes, L, 8. 

Coorg, M, 8. 

Madras, N, 8. 

United Provnioes, of Agra and Oudh, 0, 8. 

Punjab, P, 8, 4. 

s 

Sale, of house in default of payment of takkavi advance—Effect of prior incumbrance, 
B, 8. 

T 

Takkavi advance, Recovery—Scope of S. 6, X — Z, 8. 

Sale of house in default of payment of,—Effect of prior incumbrance, B, 8. 
Ez-proprietary tenants mortgaging trees to Government for,—Relinquishment of 
their rights to zemindar—Right of Government, C, 8, 
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THE LAND IMPROVEMENT LOANS ACT, 18&3. 


INDEX. 

Note1. The thick figures at the end of each line refer to the pages of this Act arid 
• the alphabets in italics preceding the thick figures refer to the oases 
having corresponding thick letters against them in those pages. 

2. 3 in Brevier Roman denotes the section. 

A 

Act XXVI of 1871, Repealed, S. 2, 3. 

„ XXI of 1876, Repealed, S. 2, 3. 

„ XIXof 2863—Statement of Objects and Reasons, A, 1. * 

Report of the Seleot Committee, B, 1. 

Proceedings in Counoil, C, 1. 

Short title, 3. 1, 1, 2. 

Local extent, 3. 1, 1, 2. 

Commencement, 3. 1,1, 2. 

Came into force, F, 2. 
m Extended, F-l, 0, 2. 

Deolared to be in force, U, 2. 

Purposes for which loans may be granted under this, 0. 4, 3, 

c 

Collector , defined 3. 3, 3. 

Meaning, I, 3. 

I 

Improvement, Meaning, 3. 4, 3,4. 

Loans granted under the Act—Exemption of, from assessment to land revenue, 
8.11,10. 

J 

Joint borrowers, Liability of, as among themselves, 3. 9, 7. 

L 

Land revenue , Exemption of improvements from assessment to,—Loans granted under 
the Aot, 3. 11,10, * 

, Loans, Purposes for which, may be granted undet this Act, 3. 4, 3, 4. 

Mode of dealing with application for, S. 5, 4. 

Period fbr re-payment of, 3. 6,4, 5. * 

Recovery of, under this Act, 3. 7,8, 6. 

Order granting, conclusive on oertain points, 8. 8, 6. 

Liability of joint borrowers as among themselves, 3. 9,7. 

* Granted under the Act—Exemption of improvements from assessment to land 
revenue, 8. 11,10. 

Local Government, Power to. make rules, 3.10, 7—10. 

t 

N 

Notification, directing the manner in which notice issued under 8. 5 shall be published 
—Bombay, L, 4. 

Making direction—Burma, 3f, 4 . . 
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INDEX, 


o 

Officer, empowered in Sind, J, 3. 

P 

Period, for repayment of loans, S. 6, 4, 5. 

R 

Recovery, of loans under this Aot, S. 7, 5, 8. 

Repayment, Period for, of loans, S. 6, 4, 8. 

Repeal, Acts XXVI of 1871 and XXI of 1876,—ed, S. 2, 3. 

Revenue Recovery Act (II 186i), S. 42, applicability of, to sales under the Land Im¬ 
provement Loans Aot, O—Q, 6. 

Rules, Power to make, S. 10, 7—10. 

Notification making—Ajmere-Merwara, 8, 7. 

Assam, T, 8- 
Bengal, U, 8. 

Bombay, V, 8. 

Burma, W, 8. 

Central Province, X, 8. 

Coorg, Y, 8. 

Madras, Z, 8. 

United Provinces and Oudh, A, 8. 

Punjab, B, 8, 9. 

K-N. 10. 

s 

Sales, Revenue Recovery -Act (II of 1864), S. 42, applicability of, to sales under the 
Land Improvement Loans Act, 0~Q, 6. 

Sind, Officer empowered in, J, 3, 

w 

Words and phrases. Collector defined, S. 3, 3. 

Improvement—Meaning, 8. 4, 8, 4. 
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THE INDIAN SLAVERY ACT, 1843. 


INDEX. 

Nete1. The (hick figures at the end of each line refer to the pages of this Act and 
, the alphabets in italics preceding the thiok figures refer to the cases 
having corresponding thick letters against them in those pages. 

2. 8 in Brevier Boman denotes the Section. 


Act V of 1848 —Short title, A, 1, 

Places where, been declared to be in force, B, 1, 2. 
Has been extended, C. 2, 

Has been applied, D. 3. 

Effect, F, 3. 

Held to apply, if in foroe at time of succession, B, 3. 

c 

Construction (of Statutes). 

Remedial statute, E, 3. 

Intention of Legislature, 0, 3. 

* M 

Mahomedan Law. 

Slavery—Two kinds, K, 4, 

Entire slaves, L, 4. 

Qualified slaves, M , 4. 

Mookatib, N, 4. 

Moodubir, 0, 4. 

Oom-i-wulud, P, 4 
Khanzad, Q-S, 4. 

Wula—Succession to emancipated slave, F, Z, S, 6. 


Penal O/encs^gainst alleged slave, S 4, 6. 

Prohibition, of «ale of persons or right to his labour on ground of slavery, S, 1,4, 8. 

s 

Sale, Prohibition, of persons or right to his labour on ground of slavery, 8.1, 2,3, 4,8. 
Slaves, Entire,—Mobammadan Law, L, 4. 

Bar to Enforcement of rights arising out of alleged property in person as a, 8, 2,8. 
Defined, F, 8. 

Bights derived from slavb girl subsequently emancipated and married, W, 8 
Succession to emancipated,—Mohammadan Law —Wula. F, Z, 6, 6. 

Penal offenoe, against alleged, S. 4, 6- 
Slavery, defined, /, 3. 

Isteela—Mahomedan law, J, 3. 

Mahomedan Law—Two kinds, K, 4. 

Mookatib, N, 4. \ 

Moodubir, 0,4. ' ■ V 

Oom-i-wulud, P, 4, 1 , f : 



s 


INDEX. 


Slovsrp—(Concluded), 

Khanazad, Q, 8, 4, 

Prohibition of sale of persons or right to his labour on ground of slavery, S. i , 4 , 5 . 
Bar to enforcement of rights arising out of alleged property in person as a slave, 
S. 2, 9. 

Bar to dispossession of property on ground of owner's, 8. 8, B, 6. 

Spiritual, of a pupil to his guru, A, 6. 

8uco4tsion. 

Emancipated slave—Mohammedan Law—Wula, F, Z, 9, 6. 

• w 

Worda and Phrases. 

"Who may have acquired property by inheritenoe,” fneaning of the expression, 
in B. 3, B, 6. 

" That the person from whom the property may have been derived was a slave,' 
soope of the expression, in 8. 3, C, 6. 
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'fHB INDIAN TODDS ACT, 18M 


* 

r 


* *’ INDBJX. 

t-*3^ Wit jigttres at the and of each lme refer to the pages of this A6t and the 
[ , alphabets in italics preceding tit thick figures tefer to the cues having 

corresponding thick letters against them in those pages. , 

ft. in RHnHtrfiAMM iWiftfccfelVin umMah 


Act VI# of 1SS2, Preamble, 1, 
ffhort title, 1 
Amended, B, t, 
repealed in Bomba;, 0,1. 

Power to extend the mortal operation of let FIJI of JS8L B, 1 
declared to be in force or extended, M, it 3. 

Rules and Orders under this, F, a. 

Operation of, ns other parte, J—L, 8,1, 4 

PanaHli fM i,nit«» fl £ ft V 


Bmch of contract, Implied, to keep road, fit for trafilo—Damages, measure of—fjlon trait 
for tolls entered into with Local Fund Board, B, 6. 

. c 

Collectors, Power to oause levy of holts on roads and bridges witbftt certain ra*e|aB$ fa 
appoint—responsibility, 8,3,8. 

Assistance of, by police offioers, 8. 5,8. 

Compensation, to person aggrieved—Saving of right to sue Civil Oenrt, 8.6, 

Contractors, Powers for reoovery of tolls, 8.8,8, 

D 

Damages, Measure of—Contract for tolls mitered into with Looel Fund Board—Implied 
breach of contract to keep road fit for traffic, B, 8. 


Exemptions, from payment of toll, S. 4,8. 

m 4 VftilAi MUftdjxiIiaft. V 

O • 

GoWnment, False accounts kept to deaeive—Lease fa levy toils—Lessee, right ol M to, 
admit partners—Accounts, two sets of, 8, 8. 

Grant, oftalu<i upon which a bat used to ba held—Whether a moooyaiyHM^tfam,' 

• . ' H 

flhf, Chant of tatag upon which a, used to Willett—Whether a 

* **$'$*& » *> L&* 
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h 4 * * 

£4aee, of tolls, Magistrate's powers, Q, 4. 

y to levy tolls—Lessee, right of, to admit partners—Accounts, two SCteOf-HPalM 
aooounts kept to deceive Government, 8, jfc 

Lessee,*of tolls whether a manager, 0} i. 

Bnmmose to a, of tolls—Jurisdiction—Magistrate's powers—Warrants-Non- 
legal remedies, P, 4 

Bight of, to admit partners—Aooounts, two setB of—False accounts kept to 
deceive Government—Lease to levy tolls, 8, 8. 

M 

St 

Magistrate, Magistrate’s powers—Warrants—Mon-legal remedies—Sammons to a lessee 
of tolls—Jurisdiction, P, 4. 

Magistrate's powers, Q, 4. 

o 

Of muss, Penalty for, under Aot, S 6, 8, 7 


Partners, Lessee, tight of, to admit—Aooounts, two sets of—False aooounts kept to 
deoeivs Government—Lease to levy tolls, 8 ,8 
Penalties, Exhibition of table of tolls and statement of, S. 7, 7, 8. 

Penalty, for offenoea under Aot, S 6,6 

Police officers, Assistance of Collectors by, 8. 8, 8. 

Presidency, scope of the expression K, 8. 

Prossdure, Summary—Tolls, X, 7, 

R 

Release, of seised property on tender of dues, S. 8, 5. 

Repeal, of Acts, B 1,8, 

RuUs, and brders under this Aot, P, 3, 

' s 

Suit, toe refund of money—Notice of action—Tolls paid m excess of powers givsn, 0, 7, 
Summons, to a losses of tolls-—Jurisdiction—Magistrate’s powers—Warrants—Mon-legal 
remedies, P, 4. 


Tiptoe Pansare right—lurisdwfciob—Right to levy toll on exports from foreign terri¬ 
tory-immoveable property, H, 3 
Tolls, Right to oolleot—Origin, G, 8, 

Bight to levy, on exports from foreign territory—Immoveable property—Juris¬ 
diction— Tspnte Pansare, right, H, 8. 

Power to cause levy of, on roads and bridges within certain rates Mid to appoint * 
Collectors—Collectors' xetponsiblities, B, 3, 8—8 
1 to he established by distmlt resolution, Af, 4. 

Lessee of, whether a manager, 0, 4. 

Summons to a lessee of—Jurisdiction—Magistrate's powere—Warr»oti--*!SfoU* 
legal remedies, P, 4. 

Lease of—Magistrate’s potters, Q, i. 

Contract for, entered into with Looal Fund Board—Implied breach of contract 
to ke4p toad fit foe traffic—Damages, measure of, R, 8. 

_ ^eato to levy—Leeee^nght of, to admit partaers-rAnoouuts two sits (dM^Faish" 
wtitttkie kept to 4mmv* Government^ 8, 8. 



DlegaVoolleotfonoMubto road, P, 7, 

Pfid e*b«p<rf pbwew given—Suit for refund of money—-Notice of notion, 0, 7. 

Ebchibltion of table 62, and statement ol penalties, 8. 7, 7,8, 

M be levied at toll-bar, 7,8. 

Application of proceeds of, 8.8,8,9. 
sjbMpta, 8,9. 

Sthedale not in fords in tome plaoee, L, 9. 

V 

Werit mipkreun, Bstortionately—:Meaning, Z—B> 7. 

Preefeaoy, scope of the expression, X, 8. 




THE INDIAN TOLLS ACT, 1864. 


INDEX. 

Note. 1.—The thick figures at the end of each lino refer to the pages of this Aot and the 
alphabets in italics preceding the thick figures refer to the caseshaving 
corresponding thick letters against them in those pages. 

2.—S in Brevier Roman denotes the section. 


,4cf XV of 1864 —Short title, A, 11. 

Statement of Objects and Reasons, B, 11. 

Proceedings relating to the Bill, C, 11. 

"Declared to be in force, D, 11. 

Power to extend, S. 3, 13. • 

* c 

Collectors, of tolls may compound for tolls leviable under Aot VIII of 1851 or this Act, 
S. 2, 13. 


L 


Local Government, Authority of, J, 13. 


s 

Schedule, of Act VIII of 1851 repealed, and another, substituted, 8. 1, 12, 


Tolls, Collectors of, may compound for, leviable under Act VII of 1851 or this Aot, 
S. 2, 13. 

Rates^ See SCHEDULE, 14. 

v W 

IVords and phrases, Meaning of—Local Government, S 4, 13,14. 




THE INDIAN TOLLS ACT, 1888. 


INDEX. 

Note 1, —The thick figures at the end of each line refer to the pages of this Act and the 
alphabets in italics preceding the thick figures refer to the oases having 
corresponding thick letters against them in those pages. 

2. S in Brevier Roman denotes the section. 

A 

Act VIII of 1888, Short title, A, 15. 

Statement of Objects and Reasons, B, 15. 

Proceedings in Council, C, 15. 

Places where, has been declared to be in force, D, 15, 

Operation of the, in the Punjab and certain other parts of British India, S. 2, 16. 
Saving, S. 4,16. * 

Amendment , of S. 2, Act VIII of 1851, S. 5, 16. 

• 

B 

British India, Operation of the Aot in certain other parts of S. 2, 16. 


Lomer Burma , Acts VIII of 1851 and XV of 1864 extended to, E, 16. 

P 

Punjab, .Enforcement of Acts, VIII of 1861 and XV of 1864, in the, 8. 1, 13. 
Operation of the Act in the, S. 2, 16. 

. T 

Tolls, Validation of past levy of tolls, S. 3,16. 




THEjLQCAL AUTHORITIES (EMERGENCY) LOANS 

'I X\ . > ! ACT. 1897. ' 

'I # INDEX. 

loti. 1.—fhs thick figures at the end of each line refer to the pages of thia Act and 
", the alphabets in itafios preceding the thick figures refers to the oases having 
corresponding thiok.lettera against them in those pages. 

3. B, in Brevier Roman denotes the seotion. 


let XI 0 / 1879, Bs. 6, 7, application of, B. 4, 2, 8. 

Aet XllOf 1897, Statement of Objects and Reasons, A, 1. ! 

Report of the Select Committee, B, 1. 

Proceedings in Oounoil, C, 1. 

Short title, extent and commencement, 8, 1,1, * 

In force in Upper Burma, D, 

Application to loans made before commencement of, S. ft, 8. 

E 

EpiAemlO^mee, P^ver to local authorities to borrow in oases of, S. S, 1 


, ‘|i 


’ A 4, 


F 


Fomiw«, pcwet to looal authorities to borrow in oases of, B, 3,1. 


/ H * 

'•I ' , */ ' , V, \ 


G 


<kmms$mAr*tfa Cornett, power to, to impow condftfeM, 8.9, 3. 

' ' it .» ; • 1 >: • . 

; \k.. L . 

ft,', ■ t, m _ \ j, ;» ' ’ 

Loan, pOtHto;'Artofthl'authorities to borrow iu oases of famine or epidemic disea« 

uader B> 3~*Power |o Governor-General iu'Oounoil to impose conditions, $. 8,1 
, undst .this Act^-Applloation of Bs. 6 and7, Act XI of 1879, 8. 4,9,8. 

Aj^cationsto.made before commencement of thie Act, 8. 5,8. 

Loeol aUthariUtt. fewer'to. borrow in oases of famine or enidemio disease, S. 3; t. ; 





LOCAL AUTHORITIES. LOAN ACT, 1904. 


; ; INDEX. 

Hot*, it—The thiqk figures at the end of each line refer to the pages of this Aot and the 
alphabets in italios preceding the thick figures refer to the oases having 
corresponding thick letters against them in those pages. 

1. 8, in Brevier Roman denotes the section, # 

A 

Act 111 of 1904, Statement of Objects and Reasons, A , 1. 

Report of the Select Committee, B , 1. 

Proceedings in Council, C, 1. 
m 8hort tittle and extent, 8. 1, 1. * 

Regulation of conditions of borrowing and repaying money under, 8. 4, 2. 

G 

Qovimor-General-in-Council, Issue of .short-term bills with the previous sanction of, 
S. 3,1. 

Power of borrowing to repay previous loan with previous sanction of, S. $, 1. 
Regulation of conditions of borrowing and repaying money under the Aot, 8.4,2. 

L 

Loon, Power of borrowing to repay previous, with previous sanction of Governor-General 
in Govnoil, S. 8, 2. 

Loooi Authority, Issue of short term bills with the previous sanction of Governor- 
General, B. 2,1. 

Po^er of borrowing to repay previous loan with previous sanction of Governor- 
"Gtffflttw in Qounoil, S. 8, 2. 

/ V* t '* . 

» i'l. • V n***. . 

• .* f • . ,f 

Regulation, of conditions of borrowing and repaying money under Aot, S. 4, 2, 

. s 

Short kma Mils, Issue of, with the previous sanction of Goyernor-General, S. 3,1. 
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THE ANCIENT MONUMENTS PRESERVATION ACT, 1904. 


INDEX. 

Note 1 .— The thick figures at the end of each lino refer to the pages of this Act and the 
alphabets in italics precoding the thick figures refor to tho cases having 
corresponding thick letters against them in those pages. 

2.—8, in Brevier Roman denotes the section. 

A 

Act VII of 1904, Statement of Objects and Reasons, A, 3. 

Report of tho Select Committee, B, 3. 

Proceedings in Council, C, 3. 

Object of, D, 3. 

Question of antiquarian exploration attracted attention in 1898—Legislation— 
Nocossity—Bill drafted, E, 3, 4. 

Short title and oxtont, S. 1, 10. 

Offonce under the, —Jurisdiction, S. 22, 23. 

Agreement, Preservation of ancient monument by*8. 5, 13, 14. 

• PCnforcemont of, S. 7, 14, 18. 

Ancient monuments. Future land marks, F, 4. 

Restoration or conservation with most diligent attention to tho designs of their 
original architects, 0 - IP, 9s 6. 

Recovery of buildings from profane or sacrileges uses—Restitution, X-E, 6, 7. 
in Native States—Assistance rendered if necessary, F, 7, 8. 

Starting of a number of local museums, G, II, 8, 

Moveable objects of historical or artistic interest, R — T, 10. 
declared protected monuments, S. 8, 11, 12* 

Notification by Local Governments, W, 12. 

Acquisition of rights in or guardianship of an, S. 4, 12, 13. 

Preservation of, by agreement, S. 5, 13, 14. 

Owners under disability not in possession, 8. 6, 14. 

Enforcement of agreement, S. 7, 14, IS. 

Purchasers at certain sales and persons claiming through owner bound by 
instrument executed by owner, S. 8, 13. 

Application of endowment to repair of ah, S. 9, 15. 

Compulsory purchase of, S. 10, 16. 

Power to Local Government to control excavation, S, 20, 21. 

Assessment of market value or compensation, S. 21, 21—23. 

- Preservation Bill, Principle of, G—l, 4. 

to administered with sympathy and discretion, J, F, 4. 

Nature of, L, M, 4. 

Provisions of, protective and not penal, N, 4, 9. 

Antiquities, Powor to Governor General in Council to control traffic in, S. 17, 18, 19. 

not proved to have any market value—Compensation—Mode of assessment, 22. 
Appeal, No, lies—Agreement of Judge and assessors as to the amount of compensation, 
N, 28. 

Assessment, Mode of—Antiquities not proved to have any market value—Compensation, 

E-Z, 22. 



II 


INDEX. 


Assessor, Absence of nominated—Proceduro to be followed, J, 22. 

Persons having an interest not competent to be, K, 22. 
is not competent to be a witness, L, 23. 

Disqualified—Waiver by guardian of objection—Minor, Af, 23 
Agreement of Judge and, as to amount of compensation—No appeal lies, N, 


Bengal Patni Taluqs Regulation, JH19, Purchasers at certain sales and persons claim¬ 
ing through owner bound by instrument executed by owner, S. 8, 15. 


Carvings, Power to Local Government to control moving of sculpturos, or like objects, 
S. 18, 19, 20. 

Purchase of sculptures, or like objects by the Local Government, 8. 19, 20. 
Collector, Acquisition of rights in or guardianship of an aucient monument, 8. 4, 12, 

13. 

Preservation of ancient monument by agreement, 8. 5, 13, 14. 

Enforcement of agreement, 8. 7, 14, 15 

Application of endowment to repair M an anciont monument, 8. 9, 15. 
Commissioner, The owner of any protected monument may, by written instrument, 
constitute the, 8. 4, 12, 13. 

Maintenance of certain protected monuments, 8. 11, 16, 17. 

Voluntary contributions, 8 12, 17. 

Relinquishment of Government rights in a monument, 8 . 14, 17. 

Compensation, Assessment ot market value or, 8. 21, 21—23. ‘ 

Mode of assessment—Antiquities not proved to Have any market value, E—I, 22. 
Agreement of Judge and assessors as to amount of—No appeal lies, N, 23. 


Definition, Ancient monument, 8. 2, 10. 

Antiquities, 8. 2, 11. 

Commissioner, 8. 2, 11. A 
Maintain and maintenance„S. 2, 11. 

Land, S. 2, 11. 

Owner, 8. 2,11. 

E 

Endowment, Application of, to repair of an ancient monument, 8. 9, 15. t 
Excavation, Power to Local Government tqcontrol, 8. 20, 21. 

. O 

Government, Protection of place of worship from misuse, pollution or desecration, 
8. 13, 17. 

Relinquishment ot, rights in a monument, 8. 14, 17. 

Governor General in Council, Power to, to control traffic in antiquities, 8. 17, IS, 19. 
Power to make rules, 8. 23, 23. - 

f W 

J 

Jurisdiction, Offence ilfade? the Act, 8, 22, 28. 


Local Government, Ancient monuments, declared protected monuments, B. 3, 11, 12. 
Notification by, IF, 12. , 

Compulsory purchase of ancient monument, 8. 10, 18, 



INDEX. 


Ill 


Local Government —(Concluded). 

Power to, to control moving of sculptures, oarvinga or like objects, S. 18, 19, 20, 
Notification by, 20. 

Purchase of sculptures, carvings nr like objects by the, S. 19, 20, 21. 

Power to, to control excavation, S. 20, 21. 

Power to make rules, S. 23, 28. 

M 

Market value, Assessment of, or compensation, S. 21, 21—28. 

Antiquities not proved to have—Compensation—Mode of assessment, E—I, 22. 
Minor, Disqualified assessor—Waiver by guardian hf objection, M, 23. 

Monument, Relinquishment of Government rights in a, 8. 14, 17. 

Interference with—^Penalties, 8. 10, 18 

N 

Notification , by Local Government, W, 12. 
by Local Government, 20. 
under, S. 20, 21. 

o 

Oioners, under disability not in possession, 8. 6, 14. 

P 

Penalties, 8. 16, 18. 

Procedure, to be followed —Absence of nominated assessor, 22. 

Protected monument, Preservation of, to be viewed As public purpose, 16. 

Maintenance of certain, fj. 11, 16, 17. 

Voluntary contributions, S. 12, 17. 

Right of access to certain, 8. 15, 18. 

Public purpose, Preservation of protected monument, to be viewed as, F, 16. 

not defined—Left to discretion of Government, X, 16. 

——— servant, Protection to, acting under Act, 8. 24, 23. 

R . 

Rules, General power to make— Bona fides acts protected, V, 10. 

Madras, 23. 

Power to make, 8. 23, 28. 

s 

Sculptures, "tower to Local Government to control moving of, 8. 19, 19, 20 
PurchaSe of, 8. 19, 20, 21. 

Traffic, Power to Governor-General in Council fib oontrol, in antiquities, 8.17, 18,19. 

V 

Voluntary contributions , 8. 12, 17. 

W 

Witness, Assessor is not competent to be a, L, 23. 

Words and phrases, Meaning of—Ancient monument, B. 2, 10,11 
Antiquities, 8.2,11. 

Commissioner, 8. 2, 11. • 

Maintain and maintenance, 8. 2, 11. 

Land, 8. 2,11. 

Owner, 8. 2, 11. 

Worship, Protection of place of, from misuse, pollution or deseoration, 8. 13, 17. 
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THE INDIAN COPYRIGHT ACT, 1847. 
(ACT XX OF 1847). 

CONTENTS. 


Suctions. 


Pee amble. 


1. Duration of Copyright in book published in author’s 

lifetime. 

Proprietorship. 

In book published after author’s death. 

Proprietorship. 

2. Power to license republication when Copyright proprietor 

refuses. 

3. Registry of Copyright, assignments and licenses. 
Inspection. 

Giving copies. 

4. [ Repealed .] 

5. Copyright proprietor’s right to make entries in registry. 

JEVe. * 

Assignment of Copyright by entry in registry. 

6. Application by person aggrieved by entry in registry for 
~”order to vary or expunge it. 

7. Liability for infringement of Copyright. 

8. Notice to be given by defendant to plaintiff in suit for 

infringing Copyright. 

Particulars to be stated in notice when right of plaintiff 
is denied. 

• Effect of omission. 

9. Particulars to be stated in defendant’s answer to suit. 
Effect of omission. 

• 

10. Copyright in encyclopaedia, review, etc. 

Consent of author to publication singly. 

Employe’s right to publish separately. 
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Act XX Of 1847 (THE INDIAN COPYRIGHT ACT). 


Sections. 

11. Rights of proprietor of Copyright on making entry in 
• registry. 

12. Proprietorship of copies of book illegally printed. 

13. Right of Copyright proprietor to sue for and recover copies 

or damages. 

14. Entry in registry to be made before Copyright proprietor 

can proceed under Act. 

Omission to make entry not to affect Copyright, etc. 

15. Plea by defendant and special evidence in actions for 

things done under Act. 

Defendant to have full costs if successful. 

i 

lfi. Limitation of criminal, proceedings for breach of Act. 

17. [Repealed.~] 

Schedule. —No. 1.— Original Entry of Proprietorship of 

Copyright of a Book. 

No. 2.— Form of Entry of Assignment of Copy¬ 
right in any Book previously regis¬ 
ter kd. 



THE INDIAN COPYRIGHT ACT, 1847. 

(ACT XX OF 1847. 1 ) 


(Passed on the 18th December, 1847). 
HISTORICAL MEMOIR. 

t 


Yeaiv 

No. 
of Act. 

Name of Act 

• 

How affected. 

1847 

XX 

Copyright Act 

Rep. in part, Act XVII of 1861 

Act XIV of 1870. 

Act IX of 1871. 

Act XVI of 1874.* 

Act XII of 1876. 

Act I of 1879. 

Declared in force throughout Bri¬ 
tish Tndia, except as regards 
the Scheduled Districts, Act XV 
of 1874, S. 3. 

' 


An Act for the encouragement of learning in the Territories 
subject to the Government of the East India Company, by defining 
and providing for the enforcement of the right called Copyright 
therein. 

Whkkj-as doubts may exist whether the right called Copyright 3 
can be enforced by thg common law of England 
Kaufck. j n p ar |. s 0 j.' t | ie t err itories subject to the' 

Government of the East India Company into which the common 
law of England has been introduced; 

And whereas doubts may exist whether the said right can be 
enforced by virtue of the principled of equity and good conscience 
in the other parts of the territories subject to the Government of 
the East India Company; 

And whereas for the encouragement of learning it is desirable 
that the existence of the said right should be placed beyond doubt, 
ancfthat*the said right should be made capable of easy enforce¬ 
ment in every part of the said territories; 

And whereas it is doubtful whether the Act of Parliament 
5 & 6 Victoria, cap, 45, entitled “An Act to amend the Law of 5 
Copyright,” although such Act extend to every part of the British 
dominions, has made appropriate and sufficient provision for the 


and GVict., 
.45 








4 


Aot XX of 1847 (the Indian copyright act). f 


enforcement in every part of the said territories subject to the 
Government of the East India Company of the said right by 
propsietors thereof, and whether the said Act of Parliament has 
made provision for the enforcement of the said right by or against 
any persons not being subject to the jurisdiction of the Courts 
established by Her Majesty’s Charter; 

(Notes). 

1.— u ActXX otI847.” 

(1) Short title. 

“ The Indian Copyright Act, 1847 ”—Seo tho Indian Short Titles Act, 1897 
(XV of 1897). A 

(3) Places where Aot has bees declared to be in force. 

• Act XX of 1847 has been declared to be in force in tho whole of British India, 
except tho Scheduled Districts by the Laws Local Extent Act, 1874 
(XV of 1874), S. 3. B 

It has been declared in force in Uppor Burma generally (except tho Shan 
States), by the Burma Laws Act, 1898 (XIII of 1898), S. 4 (I), Sch. T. 

It has been declared, by notification under 8. 3 (a) of the Scheduled Districts 
Act, 1874, to bo in force in the following Scheduled Districts,namely: - 


4 * 


Jaunsar Bawar 

See Gazette of India, 

1879, 

Pt. I, p. 382 

Tho scheduled portion of the Mirza- 

► 



pur District 

. Do. 

It 

,, p. 383. 

Aden 

Do. 

M 

„ ‘ p. 434. 

The District of Sylhpt 

The rest of Assam 'except the North 

Do. 

» > 

/, p. 631. 

Lushai Hills). 

Do. 

1897, 

,, p. 299 

The Scheduled Districts of thS Central 




Provinces 

Do. 

1879, 

’ „ p 771. 

Sind ; ... 

l?o. 

1880, 

,, p. 672. 

West Jalpaiguri 

Do. 

1881, 

p. 74. 

The Districts of Hazaribagh, Lohar- 


« 


daga [now called tho Ranchi District, see 
Calcutta Gazette, 1899, Pt. I, p. 44] and 




Manbhum and Pargana Dhalblium. and 
the Kolhan in the District of Singh- 




bhum 

Do. 

1 

» » 

,, p. 504. 

The Island of Perim 

Do. 

1886, 

p. 5. 


The Districts of. Hazara, Peshawar, 
Kohat, Bannu, Dera Ismail Khan and 
Dera Ghazi Khan. (Portions of the 
Districts of Hazara, Bannu, Dera Ismail 
Khan and Dera Ghazi Khan and the 
^Districts of Peshawar and Kohat now 
form the Northwest Frontier Province, 

’ see ' Gazette of India, 1901. Pt. I, p. 
857, and ibid, 1902,.Pt, I, p. '575 ; but its 
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application has been barred in that 

part of the Hazara District known as 

Upper Tanawal, but the Hazara (Upper 

Tanawal) Regulation (2 of 1900, S. 3) ... See Gazette of India, 1885, Pt. I, p. 48. 
The District of Lahaul ... Do. 1886, „ p, 301. 

The Scheduled Districts in Ganjam 

and Vizagapatam. ... Do. 1898, p. 870. 

It has been extended, by notification undor S. 5 of tho same Act, to the follow¬ 
ing Scheduled Districts, namely 
Tho Districts of Kumaon and 

Garhwai * ... See Gazette of India. 1876, Pt. I, p. 606. 

The North-Western Provinces Tarai... Do. „ „ p. 506. 

(3) Act XX of 1817, a reproduction of 5 and 6 Yict. Cap. 45. 

The Indian Act XX of 1847 is a reproduction of 5 and 6 Viet. Cap. 45* with 
certain necessary alterations. 19 B. 557 (567). C & D 

H.B. —See now the English Copyright Act of 1911, (1&2 Geo. V, C. 46> which 
has replaced 5 and 6 Viet. Cap. 45. 

It will be sufficient to consider the terms of tho English statute. Ibid. 

2.— “Preamble.” 

(4.) Preamble. 

The preamble is clearly part of a Statute, see Hardcastle on Statutory Law, 
p. 207 et seq. “ Two propositions aro quite clear, one that a pream¬ 
ble may afford useful light as to what a Statute intends to reach, and 
tho other that if an enactment is itself clear and unambiguous, no 
preamble can qualify or cut down the enactment.” Per Halsbury , 
L.C., Powell v. Kempton Park (1899), A C. 143, 157. E 

(2) Preamble, how far a guide in construction o^statutes. 

(a) Tho preamble of a Statuto is the key to open tho meaning of tho makers 
of the Act and the mischiofs it was intended to remedy. 9 C.P.L.R. 
65 (67); Sallceld v. Johnston, 3 Q.B. 313. P 

(5) The preamble lays down the limitation and restriction, subject to which 
* the enactment is passed. Tarquand v. Board of Trade, 11 App. Oas. 
286. • 0 
(c) It is always permissible to refer to the prounblo for the purpose of koeping 
tho effect of the Act within its real scope, as it usually states, or 
1 professes to state, the intention of the legislature in passing the enact¬ 
ment. 9 W.R. 402 (404), 7 C. 333, (336) = 9 C.L.R. 209; 6 C. 707 (7081 
= 8C.L.R. 52. H 

• (d) But the preamble cannot, unless there be something inconsistent with the 

* spirit of the Act, be taken to cut down its express provisions. This- 
leton v. Fretver, 31 L.J. Ex. 230; 3 B.H.C.R. O C. 45 (47). I 

(ej The preamble may bo consulted, in case of doubt, as an index to the inten¬ 
tion of legislature, though not conclusive as a statement of oxtiinsic 
fact. 4 Bom. L R. 547 (553); 11 A. 262 ; 11 B. 551 (552); 9 B.H.O. 
(O.C.) 205 (215). ’ J 

(f) Tho preamble must bo road with tho sections of the Act. 4 C.W.N.cexvl. K 
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2.—“ Preamble. **— (Concluded). 

(^} Tho purpose of a preamble is to indicate wbat, in general terms, was the 
object of the legislature in passing the Act. 11 A. 262 (266). L 

'(h) But it may well happen that these general terms will not indicate or 
cover all the mischief which the enacting portions of the Act provide 
for (Ibid). M 

(i) In many cases, it has been held that tho remedy provided in the statute 

has been intonded to be more extensive than was necessary to get rid 
of the mischief to which the preamble relates. 14 C. 176 (].8S). N 

(j) Thus, though tho prcairfble of the Statutes 4 and 5 Ph. and M. Ch. 8, spoke 

only of tho Act being directed to the abduction of the hoiresses and of 
other girls with fortune, yet the body of the Act was applicable to and 
made penal the abduction of all girls under the age of 16. (Soe Max¬ 
well’s Interpretation of Statutes, p.53 Et, seep, cited in 11 A.262 (266) 0 

(k) If the preamble provides for a wider mischief than the bill in its sections 

t enacts, those sections should not bo given a wider scope than the 

language, properly interpreted, justifies. 14 A. 145(154). P 

(ll A construction of an Act far beyond its object, as stated at length in the 
preamble, should not be made, unless distinct words to that effect are 
used in it. 9 B. K.O.R. 321 (332). Q 

(m) Where the language of the enacting sections of a Statuto is clear, tho terms 

of a preamble cannot be called in to restrict their operation or to cut 
them down. 11 A 262 266). JR 

(n) Thu preamblo is no part of an enactment and a more recital in an Act, 

cither of fact or law, is not conclusive, and Courts are at liberty to 
consider the fact or the law to be different from the statement in the 
recital. 2 B. 19 (3H); Her/, v. Haiu/hten, El. and Bl. 501, R But, see 
infra.% S 

( 0 ) Tho preamble is, undoubtedly, a part of the Act, and may be used to explain 
but not to control, the enacting part which often goes boyond the 
preamblo if word* are to be found in the former strong enough for that 
purpose. Salkeld v. Johnstone, I Hare. 196; also Fellows'x, Clay, 5 
Q.l). 31.8, rejected to 111 2 M. 1 I.O.R. 322 ; But see 2 B. 19 (38). T 
• 3) Scope of title and preamble. 

The meaning of the title and preamble especially of the preamble of a Code, 
must be understood lo overlie tin- whole Act, giving colour to, and 
controlling, its provision* and supplying pro (unto the rule for their 
interpretation. 2 A.^74 (90). U 

3.—” Copyright.” 

I.— Copyright— Definition—Meaning;. 

(1) Copyright—Definition and nature of. 

Copyright may be defined as the sole and exclusive liberty of printing or other¬ 
wise multiplying copies of an original work or cornpokition. Per 
Pollock, C.B., Chappell v. Pur day .1845), 14 M. & W. 316. Y 

(2) Copyright, meaning. 

(a) Copyright /from the Latin cofna, plenty means, in general, the right to 

copy, to make plenty. See Bow Ivor’s Copyright, p. 1. 1(1 

(b) In its specific application it means the right to multiply copies of those 

products of the human brain known as literature and art. (Ibid). X 
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3., “ Copyright."— (Continued). 

1. —Copyright - Definition —Meaning- (Con tinned). 

(3) Ibid— Two senses. # 

Copyright, accordingly, may also mean the right in copy made (whether the 
original work or a duplication of it), as well as the right to make copies, 
which by no moans goes with the work or any duplicate of it. (Ibid). Y 
Lord St. Leonards said in the case of Jeffrey s ». Boosey in 1851; “ When we 
are talking of the right of an author we must distinguish between the 
more right to his manuscript, apd to any copy which he may choose 
to make of it, as his property just like any other personal chattel, 
and the right to multiply copies to the exclusion of every othor person. 
Nothing*can be more distinct than these two things. The common 
law does give a man who has composed a work a right to that com¬ 
position, just as he has a right to any other part of his personal pro¬ 
perty ; but the question of the right of excluding all the world from 
copying, and of himself claiming the exclusive right of for over copying 
his own composition after he has published it to the world, is a total¬ 
ly different thing.” p. 2. ( Ibid'. Z 

Baron Parke, m the same case, pointed out expressly these two different legal 
senses of the word copyright, the right in copy, a right of possession, 
always fully protected by the common law, and the right to copy, a 
right of multiplication, which alone has been the subject of special 
statutory protection. (Ibid). A 

He says :—‘‘ The term ‘‘copyright ” may be understood m two different sensos. 

The author of a literary composition, which he commits to paper 
belonging to himself, has an undoubted right at common law to the 
piece of paper on which his composition is writton, and to the copies 
which he chooses to make of it for himsolf, or for others. If ho lends 
a copy to another his right is not gone; if he sends it to another under 
an implied undertaking that he 'is not to part with it, or publish it, 
he has a right to enforce that undertaking. The othor sonse of the 
word is, the exclusive right of multiplying copies ; the right of 
preventing all others from copying, by printing or otherwise, a literary 
which tho author has published. This must lie carefully distingui¬ 
shed from the other sense of tho word.” Jeffreys v, Boosey (1854), 4 
H.L.C. 920 B 

(4) Ibid - Blackstone. 

Blackstone in his Commentaries of L7S7, in which the word copyright seems 
to have been first used, lays down tho fundamental principles of 
copyright as follows ; 

“When a man, by tho exertion of his rational powers, has produced an 
original work, he seems to have clearly a right to dispose of that 
' identical work as he pleases, and any attempt to vary the disposition 
he has made of it appears to be an invasion of that right. Now the 
identity of a literary composition consists entirely in the sentiment 
and the language; {he same conceptions, clothed in the same words, 
must necessarily be the same composition ; and whatever method be 
taken of exhibiting that composition to the oar or the oye of another, 
by recital, by writing or by printing, in any number of copies, or at 
any period of time, it is always the identical work of the author which 
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3.—“ Copyright (Continued). 

I.- Copyright—Definition —Meaning— (Concluded). 

is so exhibited; and no other man (it hath boon thought) can have a 
right to exhibit it, especially for profit, without tho author’s consent. 
This consent may, perhaps, be tacitly given to all mankind, when an 
author suffers his work to be published by another hand, without any 
claim or reserve of right, and without stamping on it any marks of 
ownership; it being then a present to the public, likobuildinga church 
or bridge, or laying out anew highway. ” See Bowker’s Copyright, 

p. 2. C 

II.—Subject matter of copy right. 

(1) Copyright-Subject matter in general. 

(a) The subjoct-mattcr of copyright should include, in the nature of things, 

those products of invention, creations of the human brain, which are 
realized and utilized immaterially through material records, and not, 
* as in the case of patents, materially through the material itself. 

Bowker’s Copyright, p. 63. ‘ D 

(b) Copyrightable works, in brief, are those which appeal from the imagination 

to the imagination or in which intellectual labour combines immaterial 
product into new form. (Ibid). B 

(c) The Copyright is not merely in tho form of words which are expressive of 

the intellectual creation, but in the intellectual conception which ^s 
so expressed, Copingor’s Law of Copyright, 4th Ed., p. 30. F 

(di There can be no Copyright in an intellectual creation however defined in 
tho author’s mind, unless embodied in written or spoken languago, 
then only can it possess the attributes of property. (Ibid). G 

* 

(2) Whether work must be original. 

(a) In order to acquire a copyright in a work it is necessary that it should 

be original, in the, sense of being novel. (Ibid). H 

(b) Thus, Mr. Curtis lays it down that an author seeking to protect his work 

must show something to have been produced by himself; whether 
it be a purely original thought or principle unpublished before, or 
a new combination of old thoughts, and ideas, and sentimonts, or a 
new application or use of known and common materials.” See his 
work on Copyright, chap, *8. I 

(c) “ In whatever way he clairAs tho exclusive privilege accorded by these laws, 

he must show something which the law can fix upon as* the product 
of his, and not another’s labour, (Ibid). See also Chappell v. Purday 
(1845), 14 M. & W., p. 316 ; Dick v. Yates (1881), 18 Ch D. 
77 ; Caird v. Sime (1887), 12 A. C. 326, 343; Leslie v. Young (1894) 
A. C. 335. , f J 

(d) The Copyright Act, however, says nothing about originality. Copinger’s 

Law of Copyright, 4th Ed., p. 30. K 

(3) Original work defined. 

(a) A work of an original character has been defined as ” being a work of 
imagination or invention on the part of the author or original in 
respect of its being a work treating of a subject common to mankindt 
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3. Copy right ’ ’—{Continued ). 

II —Subject matter or copyright— (Continued). 

such as history, or other branches of knowlodgo varying much in thoir 
mode of treatment and in which tho hand of the artist will be readily 
discornod.” Spiers v. Brown , (1858) G W.R. 352 ; per Wood V.C. L 
N.B. - In that case, a compiler of a dictionary was held to have used another 
work but to have bestowed such rncutal work upon it as to make it 
original. 

(fl) “ Tho matter must bo original, it must be a composition of tho author 
something which has grown up m Ins mind, the product of something 
winch, if it were applied to Patents Rights would be called” invention. 
Per Lush, L.J., Dicks v. Yates, 18 Cli. D. 7G (92). M 

(4) Whether a reporter is entitled to copyright in his verbatim report of a public 
speech. 

The plaintiffs were the proprietors of the ‘ Times,’ and the defendant published 
abookcalled 1 Appreciations and Addresses delivered by Lord Rosebery,’ 
which contained practically verbatim copies of the reports in tho 
‘ Times’ of five speeches delivered h\ Lord Rosebery during the years 
1896 and 1898, The reports of these speeches had been obtained in 
the usual way by the ‘Times’ sending tlieir reporters to the meetings, 
the speeches being taken down verbatim in shorthand and transcribed. 
The defendant admitted that ho had used in preparing his work 
cuttings from the * Tunes,’ and in four cases tho speeches appoared in 
his book without any alteration whatever- Lord Rosebery made no 
claim to copyright in any of the speeches, and tho ‘ Times’ brought 
tlieir action claiming a declaration that they were entitled to the 
copyright of tho report-, m question and an injunction to restrain tho 
defondant from further publishing any book containing copies of them. 
North, J., granted an injunction, but, upon appeal, the Court of 
Appeal reversed his decision, holding that the Copyright Act was 
passed to protect authors, not repi^tcrs, and that shorthand reporters 
are not authors. ‘ If,” said Liiiiley, J,, ” the reporter of a speech 
gives the substance of it in his own language : if, although the ideas 
are not his, his expression of them is his own and not the speaker's, 
with immaterial differences, the reported speech would be an original 
composition, of which the reporter would be the author, and ho would 

bo entitled to copyright indiis own production.But we have not to 

deal with speeches re-cast by tho reporter. He has reproduced to tho 
best of his ability, not only the ideas expressed by the speaker, but 
the language m which the speaker expressed those ideas. In other 
words, wo arc dealing with the moot accurato report of the speaker’s 
words which the reporter could make. No doubt it requires considerable 
education and ability to make a good report of any speech, But an 
accurate report is not an original composition, nor is the reporter of a 
speech tho author of what he reports.” Walter v. Lane, (1899), 2 
Ch. 749, 772. N 

The plaintiffs thereupon appealed to the House of Lords, and were successful in 
obtaining a reversal of tho decision of the Court of Appeal. (Ibid). 0 

In the course of his judgmeiit in the House ’of Lords, Lord Halsbury, L.C., 
made the following remarks: “I observo that tho Court of Appeal 

71 B 
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II.—Subject matter of copyright’ ’—(Continued). 
introduces the words ‘original composition’ as if those were the 
words of the statute ; and at another part of the judgmont it is said 
that ‘the report and the speech reported are, no doubt, different 
things, but the author or publisher of the report is not the author 
of the speech reported, which is the only thing which gives any 
value or mtorest to the report.’ The sentence is a little difficult to 
construo, but, as I understand it, it means to convey that the thing to 
which tho statute gives protection must be of some value or interest. 
Again, I am compelled to point out that such words are not to be 
found in the statute. Tho producer of this written composition is, 
to my mind, the person who is the author of the book within the 
moaning of tho statute, and. as I have pointed out, the words ‘ origi¬ 
nal composer’ are not to be found in the statute at all; and, as I 
understand, the judgment of the Court of Appeal is entirely based 
* on the thing protected being an original composition in the sense that 

the person who claims the ’protection of the statute must not have ob¬ 
tained his words or ideas from somebody else, but must be himself an 
original author in tho sense in which that word is generally used in 
respect of literary composition,” (Ibid.) (1900) A. C., pp. 546, 547. P 
Later on he says : “though I think in these compositions there is literary 
morit and intellectual labour, yet the statuto seems to me to require 
neither, nor originality either in thought or in language. . . I dt> 

not find tho word ‘ original ’ in the statute, or any word which imports 
it, as a condition prccodcnt, or makes originality of thought or idea 
necessary to the right.” In the Lord Chancellor’s viow copyright 
“ is given by the statute to tho first producer of a book, whother that 
book be wise or foolish, accurate or inaccurate, of literary merit or of 
no merit whatover.” (Ibid.) p.549. Q 

Likewise, Davey, L.J., did not think “the fact that the subject-matter of the 
roport had been %nade public property, or that no originality or 
literary skill was demanded for tho composition of the roport, have 
anything to do with the matter, . . t . but it is a sound principle 

that a man shall not avail himself of another’s skill, labour, and 
expense by copying the written product of it.” (Ibid.), p. 552. 
Collisv. Cater , (1898), 78 L.T. 613. R 

(5) Common source of information -Independent labour. 

(o) Common sources of infornjation are open to all. The likeness in the re¬ 
sults obtained docs not prevent copyright provided independent 
labour has been bestowed. See Kelly v. Morris, L.R. Eq. 687. 8 

(b) Copyright may be claimod by an author of a book who has taken existing 

materials from sources common to all writers, and arranged and 
combined them in a new form, and given them an application unknown 
before. For, in making the selection, arrangement, and combination, 
he has exercised skill and discretion, and in producing thereby some¬ 
thing that is new and usoful he is entitled to the exclusive enjoyment 
of his production. Copingcr’s LaV of Copyright, 4th Ed., p. 84. T 

(c) Books made and composed in this manner are therefore the proper subjects 

of copyright; and the author of such a book has as much right in his 
plan, arrangement, and combination of the materials collected and 
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II.—Subject matter oif copyright— (Continued). 

presented, as he has in his thoughts, sentimonts, reflections *md opi¬ 
nions, or in the modes in which they are therein expressed and illus¬ 
trated ; but he cannot prevent others from using the old material 
employed in such combination for a different purpose. Clifford, J., 
Lam-cnce v. Dana, 2 Am. L.T.R. (N.S.) 423. U 

(d) Whore authors have written upon the same subject, and have derived their 

information from common sources, it is necessary in order to prove in¬ 
fringement, to show that substantial passages from^tho plaintiff’s work 
have been actually copied, or copied with mere colourable alterations. 
Pike v. Nicholas, 1869, 5Ch. App. 251. Y 

(e) Where an author originates a work in the same general form as another, he 

must do so from his own resources, and make the work so originated 
a work of his own by his own labour and industry. Jarold v. Houston, 
1857, 3. K &J. 708. * W 

(/) There may bo a copyright in a street directory. Kelly v. Morris (1866), L. 

R. 1 Eq. 697. X 

(</) “ In the case of a dictionary, map, guide-book, or directory, when there are 
certain common objects of information, which a subsequent compiler is 
bound to set about doing for himself that which the first compiler has 
done. Incases of a road-book,he must count the mile-stones for himsolf. 
In the case of map of a newly discovered island, ho must go through 
the whole process of triangulation, just as if he had never seen any 
former map, and, generally he is not entitled to tako one word of the 
information previously published without independently working out 
the matter for himself, so as to arrive at the same result from the same 
common sources of information, and the only use that he can legiti¬ 
mately make of a former publication is to verify his own calculations 
. and results when obtained.” Kelly v. Morris, L.R. 1 Eq. 697 (701).Y 

(%) “ Whilst all are entitled to resort to common sources of information, none 
are entitled to save themselves troublo and exponso by availing them¬ 
selves for thfcir own profit of other men’s works.” Per Langdale, 
— M.R., Lewis v. Fullerton , (1839) 2 Bcav. 6 (8). Z 

(i) In such cases the intention of the person copying and the nature of the 
work must be taken into eonsideration. Bradbury v. Cotton, L.R. 8 
Ex. 1. A 

(6) Literary composition. 

(а) Copyright extends to almost all written forms of expressions with reference 

to all literary composition. Chilton v. Progress Printing and 
Publishing Co., (1895) 2 Ch. 29 (33). B 

(б) Copyright has nothing to do with merit or originality. Walter v. Lane , 

(1900), A C. 539 (552). 0 

(c) It does not extend to methods, schemes or systems, Hollinrake v. Truswell , 

(1894), 3 Ch. atp.*427. D 

(d) Though there may be copyright in the language in which an opinion is 

expressed, yet there can be no copyright in the opinion itself. Chilton 
v. Progress Printing and Publishing Co., (1895), 2 Ch. 29. B 
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II — Subject matter or copyright— (Continued). 

(7) Literary work. 

(а) A-, held to afford either information, instruction or pleasure in the form 

of literary enjoyment. Hollmrake v. Truswell, (1894) 3 Ch. at p. 
428. F 

(б) Headings in a directory denoting different trades could bo the subject of 

copyright. Kelly v. Morris, L.R. 1 Lq. 692. ^ G 

(c) A photograph album containing coloured drawings with a short description 
i»f each is not a —. Sehove v. Schmincke, 33 Ch. D. 546. H 

Id) A so-called book consisting of an envelope ou the outside of which a title 
was printed and containing a piece of cardboard so cut that held up 
to the light it cast a shadow of a well-known picture together with a 
verse from Longfellow held not to be a—. But see Grace v. Newman , 

, L.R. 19 I0q. 623. I 

(e) So also are sporting tips. Chilton v. Progress Printing and Publishing 
Co.. (1895), ‘2 Ch. 29 (31). J 

(/i So also a particular mode of ruling a book for scoring purposos. Plage v. 

Wisden, 1869 (20 L.T. 435). K 

(g) Similarly specification of patents. Wyiat v. Bernard, (1814) 3 Ves and B. 

77. . L 

( 8 ) Title of a book. 

(a) The name or—is not the subject matter of copyright, unless, in form and 

language it constitutes a literary composition of the author. See 
Ilalsbury’s Laws of England, Vol. V11T, p. 143. M 

(b) In Weldon v. Dicks (1878), 10 Ch. I). 247, Matins, V. C. hold that the title 

of a book is a part of the book and as much the subject of copyright, 
as the book itself. See Mack v. Peter (1872), L.R. 14 Eq. 431. N 

( c ) The decision in Welcton v. Dicks, supra was considered by the Court of 

Appeal ( Dicks v. Yates, (1881), 18 Ch. D. 76, C.A ), where it was 
remarked that the Vice-Chancellor did not distinguish “ passing off ” 
(that is, selling a book under a title calculated to produce the impres¬ 
sion that it is the work of some ono other than the author, which is a 
violation of a Common Law right, from an infringement of statutory 
copyright; and from thfc judgments, it may bo inferrod that, as a 
general rule, there cannot be any copyright in the name of a book. 
See also Sehove v. Schmincke, (1886), 33 Ch. D. 646. 0 

t 

(d) There is no copyright in the name of a newspaper or periodical, but the 

adoption of the name, or a similar name by another newspaper may be 
restrained on the ground that it is misleading to purchasers. 
Licensed Victualler’s Newspaper Co. v. Bingham , 1888, Ch. D* 189, 
C. A. P 

(e) The plaintiff must show, however, that his property would be injured by 

the similarity of tho name. Borthwick v, Evening post, (1888), 37 
Ch. D. 449,0.A. ‘ Q 

H.B.—The same principle is applicable to novels and every kind of book 
Hutchings v. Steard (1881), W.N. 20, 
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3.— "Copyright" —[Continued). 

II.—Subject-matter or copyright— (Continued). 

(91 Adoption of a nom de plume. 

The-which is identified with a particular writer, may be restrained for the 

saipe reason, but it is not a subject for copyright. Land v. <1 reenbery, 
(1908)24 T.L.R. 441. ' R 


(10) Abridgment. 

(«1 An abridgment is an epitome of tho work abridged. 

( b) “To constitute a true and proper abridgment of a work tho whole must bo 
proservod in its sense and thus the act of abridgment is an act of 
understanding emjfUned in conveying a larger work into a smaller 
compass.” (Hilbert v. Newberry, Lofts Rep. 775. S 

(cj Where the abridgment is a real condensation and tho result of intellectual 
effect expressed in language substantially different it will be protected 
as an original work. D'Almaine v. Jiooscy, (1835) 1 Y. & C# Ex. 
288. T 

(d) The abridgment must be real condensation, and not mere extracts of tho 
essential parts constituting the chief value of tho original work. 
Dickens v. Lee, (1841), 8 Jur. 183. U 

(e\ “ It is a nice question what shall be deemed such a modification of an 
original work as shall absorb the fount of the original in the new com¬ 
position. No doubt such a modification may bo allowed in some cases, 
as in that of an abridgment or a digost- Such publications are in 
their nature original. Their compilor intends to make of them a now 
use ; not that which* the author proposed to make. Tt must be a bona 
Jide abridgment, because if it contains many chapters of tho original 
work or such as made that work most saleable, tho maker of tho 
abridgment commits a piracy.” Ibid, 301, per Abinger. L.0.13. Y 

'(/) An abridged edition of a book is protected by a copyright independent of 

• that in tho original work, if tho substance of the original work is ex¬ 

pressed in language substantially different, so that the abridgment 
in the result of intellectual effort, and not mere copying. Oyles v. 
— Wilox, (1740) 2 Atk. 141. W 

(g) Where a book is colourably shortened only, it is an evasion of the copyright, 

and cannot be called an abridgment, (tylcs v. Wilox, (1740) 2 Atk. 
141. * X 

(h) “ A fair abridgment is a now book because.tho invention learning and 

. judgment of the author is shown in them. Ibid, per L.C. Hardwicke. Y 

(i) A fair and bona fide abridgment is in its nature original. D'Almaine v. 

Boosey, (1835) 1 Y. and C. Ex. 288; Story’s Exors v. Holcombe, 4 
, McLean, 306. Z 

Ijf The abridgment must ropresent a legitimate uso of the prior publication in 
tho fair exercise of a montal operation deserving the character of 
original work. Wilkins v. Aikin, (1810) 17 Ves. 422. A 

(k) The author of the original work cannot prevent the publication of any fair 
and bona fide abridgment which is in its naturo original and such 
abridgment will be protected, as original worfes although unauthorised. 
Oldfield Law of Copyright, p. 18. B 
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3.—“Copyright ”— (Continued). 

II.—Subject matter of copyright —(Continued). 

(11) Compilation—Common sources. 

(a) A compilation may be the subject-matter of copyright. See| Halsbury’s 

Laws of England, Vol. VIII, p. 145. C 

(b) When a book is compiled from information available to any one, a subse¬ 

quent compiler is not entitled to copy from the book, but he must go 
to the common sources of information. (Ibid). D 

(c) Even booksellers’ and other trado catalogues, having descriptive notes for 

distinctive arrangement and combination, can bo copyrighted. 
Bowker’s Copyright, p. 69. E 

(d) Compilations of existing materials, from common sources, arranged and 

combined in an original and useful form, receive the same protection 
as wholly original matter. (Ibid). F 

N.B.—Drone schedules English or American judicial constructions extending 
this principle to : 

(i) general miscellaneous compilations ; Tomson v. Walker, 1752, cited 1 

East 301. 

(ii) annotations consisting of common materials ; 

(hi) dictionaries ; 

(iv) books of chronology ; 

(v) gazetteers; 

(vi) itineraries, road and guide books. 

(vii) directories; Kelly v. Morris, (1886) L.R., l Eq. 697. 

(viii) maps and charts ; 

<ix) calendars; 

(x) catalogues ; Hatten v. Arthur, (1863) 32 L.J. Ch, 771. 

(xi) mathematical tables; 

(xii) a list of hounds ; 

(xiii) abstracts of titles to lands ; and collections of 

(xiv) statistics ; 

(xv) statutory forms; 
txvi) reoipos, and 
(xvii) designs; 

(xviii) trotting records ; 

(xix) racing charts; 

(xx) newspaper reports of public speeches; 

(xxi) telegraphic codes ; see Ager v. Collingridge, (1886) 2 T.L.R. 291. 

(xxii) mining reports ; . 

(xxiii) a tradesman’s alphabetical list of wares ; lists of bills of sale. 

(xxiv) a list of public documents ; 

(xxv) mathematical calculations ; 

(xxvi) legal forms ; digests ; Butterworth v. Robinson, (1801) 5 Ves.|G07. 
(xxvii) an application form for membership; , 

(xxviii) compilations of railroad time-tables; Leslie v. Young A Sons, 
(1894) A.O. 385. 

(xxix) commercial circulars, protected by a Canadian decision ; 

(xxx) school registers, and 
(xxxi) stud book list of horses. 

(xxxii) advertisements, Lamb v. Evans, (1893) 1 Oh. 218. 

[See Bowker’s Copyright, pp. 69, 70]. 
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3'.—"Copyright—{Continued ). 

II.—Subject matter of copyright”— (Continued). 

(e) On the other hand, the Courts have doclined to include as proper Subjects 
of copyright 

(i) methods or plans, as for compiling credit-ratings or systems, as in the 

caso of 

(ii) shorthand ; 

(iii) trading stamps or coupons as dcscribod in a copyrighted advertising 

• pamphlet, or 

(iv) of lettor-filc indexos ; 

. (v) a sleeve pattern chart ; 

(vi) the face of a barometer ; 

(vii) a railway ticket designed for punching ; 

(viii) a day’s sporting tips ; 

(ix) blank books ; or 

(x) blank forms, as a cricket score-card ; and • 

(xi) monograms. Bowkcr’s Copyright, p. 70. G-H 

(121 Compilation and abridgment. 

(a) An abridgment adopts the same arrangemont and conveys the same 

knowlodge in a condonsod form. Whereas compilation can noither 
adopt tho arrangemont nor convey the same knowlodge by tho 
extracts. Story's Exors v. Holco/hbe, 4 Me Lean, 306. I 

(b) If compilations involve independent labour they ought to bo protected. 

Wilkins v. At km, (1810) 17 Ves, 423. J 

(c) It is tho duty of the compiler to go to the common original sources of 

information. Mattheewson v. Stockdale, (1806) 17 Vos. 270. K 

(d) For constituting an infringement, proof of substantial copying is nocessary. 

Spieres v. Brown, (1850) 6 W.R. 352. L 

(a) A work is none tho less copied if the alterations are merely colourable. 
. Moffat and Paige v. Gill Sons, (ltx)2) 86 L.T. 465. M 

(13) Copyright in judgments (written). 

(а) In America it is held that there can be no copyright in the written 

judgments delivered by a Court; and on principle this seems the 
• only sound doctrine. It seems to be otherwiso in England, but any 
numbor of persons may take down, or obtain copies of judgments, 
and publish them without copying from each other. See Collet on 
Torts. * N 

(б) “The right of selecting passages from books of reports (including entire 

judgments) in treatisos upon particular subjects is not disputed. 
Had it been otherwise decided, tho greater part of our law libraries 
, would be much thinned and attenuated, and we should bo deprived 
* • of many valuable works; for a considerable portion consists of more 

transcripts from books of report.” Copinger’s Law of Copyright, Ed., 
IV, p. 60. 0 

(14) Digest.. 

There may bo copyright in a Digest or summary of legal proceedings, or in the 
form in which the principles of a judgment are expressed in the head 
note of a reported case. Butteru orth v. Robinson, (1801) 5 Ves. 709, P 
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3.— Copyright (Continued). 

II.—Subject matter or copyright - (Continued). 

Digest er a compilation differs from an abridgment. 

A digest or a compilation consists of selected extracts from different authors ; 

and abridgment is a condensation of the viows of the author. The 
former cannot bo extended so as to convey the same knowledge as the 
original work ; the latter contains an epitome of the work abridged, 
and consequently conveys substantially the same kuowlodgo. The 
former cannot adopt the arrangement of tho works cited ; the latter 
ijrnst adopt the arrangement of the work abridged to bo a faithful 
abridgment. The former infringes the copyright if the matter trans¬ 
cribed when published impairs the value of the original book, while 
a fair abridgment, though it may injure the original is lawful. 
Copinger's Law of Copyright, Ed. IV, p. 60. Q 

(14-n) Head-notes of reports. 

The digest of a report usually included in and known as the head-note, is a 
species of property which will receive protection. (Ibid). R 

“ The head-note, or the side or marginal note of a report,” ‘‘is a thing upon 
which much skill and exercise of thought is required to express in 
clear and concise language the principles of law to be deduced from 
tho decision to which it is prefixed, or the facts and circumstances 
which bring the case m hand within the same principle or rule of lajv 
or of practice.” Per Crowder, J., in Swcetv. Bcnning , (1855) 16 (J. 
B. 491. 8 

(15) Editor’s copyright in marginal notes. 

The editor of legal reports has certainly a copyright in his own marginal notes. 

Collet on Torts. T 

(16) Part of work. 

The author of a compilation may be entitled to copyright in part of the work, 
even though he has not an exclusive right to the whole,. Cary v. 
Longman, (1801) 1 East. 358. U 

(17; Mon-copyright work—Annotation, etc. 

Annotation and additions to a non-copyright work may bo protected. Mason 
v. Murray, 1777, cited, 1 East 360. ' Y 

(18) Fair quotation. * 

(а) Quotation of extracts from* a book is necessary for the purpose of review, 

comment, or criticism, and is permissible within rcasopable limits ; 
but if carried to tlie extent of manifesting piratical intention, it may 
bo restrained. Mairman v. Tegg, (1826), 2 Russ. 385. W 

(б) Quotation must be fair and bona fide ; if extracts of a substantial character 

are made under tho pretence of quotation, so as to be likely to inter¬ 
fere with the sale of the original work, such infringement may be 
restrained. Wilkins v. Aikin, 17 Ves. 422- X 

(19) Translations. 

(a) A translation is an accurate interpretation of the whole work so as to make 
it known through the medium of the new language. Wood v. Chart, 
1870 L.R. 10 Eq. 193. Y 
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J.*r“ Copyright" —( Continued >. 

II.—Subject matter of copyright— (Continued). 

(Z>) It need not bo a 1 itcnil translation. Additions and omissions whicli do 
not substantially alter its character do not prevent its being copyright. 
Laurie v. Rcned, (1892) 3 Ch. J). 402, 414. Z 

(c) There may bo a copyright in a translation whether made by, or given to, 
the person publishing it. Collet on Torts. A 

(20) No copyright in mere ideas. 

Ideas, being neither capable of a visible possession nor of sustaining any one of 
the qualities or incidents of property inasmuch as they have no bounds 
whatever, cannot be the subject of property. Tlicir whole existence 
is in, the mind alone ; incapable of any other mode of acquisition or 
enjoyment than by mental possession or apprehension, safe and 
invulnerable from their own immateriality, no trespass can roach, no 
tort ufEeot, no fraud or violence diminish or damage them. (Yates, J., 
in Millar v. Tayler, 11760) 4 Burr. 23G2 ; Abernethy v. Hutchinson, 
(1825) 1 Hall & Tw. 28 ; S.C. in 3 L.J. (Ch.) (O.S.) 209, 213, and see 
Sir G. Turner, V.C., in Marison v. Moat, (1851) 9 Hare 257.) B 

» r 

(21) Copyright however in the material that has embodied the ideas. 

(а) When, however, any material has embodied those ideas, then the ideas, 

through that corporiety, can be recognised as a species of property by 
* the common law. The claim is not to ideas, but to the order of 

words, and tli’is order lias a marked identity and a permanent endur¬ 
ance. The order of each man's words is as singular as lus counte¬ 
nance, and although, if two authors composed originally with the 
same order of words, each would have a property therein, still the 
probability of such an occurrence is less than that there should be 
two countenances, that could not be discriminated. Tho,permanent 
endurance of words is obvious by comparing the works of ancient 
authors with other works of thc#r day ; the vigour of tho words is 
unabated, though other works have mostly perished. Copingor’s Law 
of Copyright, 4th Ed., p. 5. C 

(б) The intellectual creations of the ancient Greeks and Romans have como 

to us through many centuries in better preservation than their great 
works of art; and while many of their stupendous monuments of 
stone and brass can no linger be distinguished, the identity of their 

intellectual labours remain unaffected by tunc. (Ibid). D 

« 

(e) It is true that property m the order of words is a mental abstraction, but 
8 so also are many other kinds of property ; for instance, tho property 
in a stream of water, which is not m any of the atoms of tho water, 
but only in tho flow of the stream. The right to the stream is not 
tlio less a right of property, either bocauso it generally belongs to the 
riparian proprietor, or bceauso the remedy for a violation of the rig jit 
is by action on tho ease, instead of detinue or trover. Mr. Justice 
Erie, in Jeffreys v. Boosey, (1354), 4 H L.C. 8G9. E 

( 22 ) Author’s right to the first publication of his dwn manuscript. 

“ Ideas are free. But while tho author confines them to his study, they are 
like birds in a cage, which none but lie can have a right to let fly ; 

- for, till lie thinks proper to emancipate them, thoy are under his own 

72 C 
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J.—" Copyright "—(Continued). 

II.—Subject matter of copyright— (Continued). 

dominion. It is certain every man has a right to keep his own 
sentiments, if he pleases ; ho has certainly a right to judge whether he 
will make them public, or commit them only to the sight of friends. 
In that state, the manuscript is, in every sense, his peculiar property; 
and no man can take it from him or make any use of it which he has 
not authorised, without being guilty of a violation of his property. 
And as every author or proprietor of a manuscript has a right to 
determine whether he will publish it or not, ho has a right to the 
first publication ; and whoever deprives him of that priority is guilty 
of a manifest wrong, and the Court .have a right to stop it.” 
Yates, J., in Millar v. Taylor, (1709) 4 Burr. 2378; Forrester v. 
Walker, (1741) cited 2 Bro. P C. 138; Manley v. Owen, (1755) cited 4 
Burr. 2329; Webbv. Rose, (1732) 4 Burr. 2330; Southy v. Sherwood, 
(1817) 2 Mer. 435; Wheaton v, Peters, (1834) 8 Poters, S C.R. (Amor) 
591; Eden c$i Injunction, 285; 2 Story, Eq Jur. S. 943 ; Curtis on 
Copyright, 84, 150, 159; Woolsey v. Judd, 4 Duer (Amer) 385. F 

(23) Copyright refused. 

Thore is no copyright in a book which is unfit for sale on the ground of 

(а) immorality; Baschet v. London Illustrated Standard Co., (1900) 1 Ch. 

73. • G 

I 

(б) blasphemy, Laincncev. Smith, 1822,1 Jq,c. 471. H 

(cl or sedition. Hiniev. Dale, (1803), cited 2 Camp 28. I 

(d) The Court may refuse protection to a literary composition containing falso 

statements intended to dceoivo the public. Slingsby v. Bradford 
Patent Truck <C Trolley Co., (1905) W.N. 122. J 

(e) Where a work professes to be the work of a person other than the real 

author, with the object thereby to induce the public to pay a higher 
price for it, no copyright can be claimed in it. (Wright v. Tallis, 1 
C B. 893).— Underhill on Torts. K 

(/) The Courts have indeed denied copyright .protection only to works having 
absolutely no literary quality, such as advertisements (unless they 
contain original literary matter) and advertising cuts, labels, blank 

books, or blank forms. Bowkcr’s Copyright, p. 09. L 

« 

(24) Copyright—Personal property. 

Copyright passes on the death* of the proprietor to his personal representatives. 
In the ease of a book first published aftor the death of the author, the 
copyright belongs to the owner of the author’s manuscripts from which 
the book is first published. Bee Macmillan tfc Co v. Dent, (1907) 1 
Ch. 107. C.A. M 

i 

(25) Copyright, nature of right of—Rights of person possessing the righV 

The nature of right of an author in his works is analogous to the rights of 
ownership in other personal property, and is far more extensive than 
the control of copying after publication in print, which is the limited 
meaning of copyright in its common acceptation, and which is the 
right of an author, to which the statute of Anne relates. Thus, if 
after composition the author chooses to keep his writings private, he 
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3.—*' Copyright "—( Continued ). 

II.—Subject matter of copyright— {Concluded). 
has the remedies for wrongful abstraction of copies analogous to those 
of an owner of personalty in tho liko case. He may prevent publica¬ 
tion ; he may require back the copies wrongfully made ; he may sue 
for damages, if any are imported for sale without knowledge of tho 
wrong, still the author's right to liis composition would be recognised 

against the importer, and such salo would be stopped..Again, if am 

author chooses to impart his manuscript to others without general 
publication, he has all tho right lor disposing of it incidental to per¬ 
sonalty. He may make an assignment oither abttoluto or qualified 
in any dogroe. Ho may lend, or let, or give or sell any of his composi¬ 
tion, with or without liberty to transcribe, and, if with liborty of 
transcribing, he may fix the number of transcripts which he permits. 
If he prints for private circulation only, he still has the same 
rights, and all these rights be may pass to his assigneo. About the 
rights of the author before publication at common law, all are ag¬ 
reed.” Erie, i/., Jeffreys v. Boosey , (1854) 4 H.L.C. 867 ; soe Parton 
v. Prang, 3 Cliff. (Amer). 548. N 

(26) Copyright as monopoly. 

(а) Copyright is a monopoly to which the Government assures protection in 

granting the copyright. It is a monopoly not in the oflonsivo sense, 
but in the sense of private and porsonal ownership; the public is 
not the losor but is the gainer by the protection and encouragement 
given to tho aut'hor. Bowker’s Copyright, p. 50. 0 

(б) The whole aim of copyright protection is to permit tho author to sell as ho 

ploasos and to transfer his rights collectively or severally to such 
assigns as he may choose. (Ibid). P 

(c) Copyright is a monopoly only in the sense that any ownership is a 

monopoly. (Ibid). Q 

(d) Herbert Spencer says ;— 

“ If I am a monopolist, so also are you ; so also is every man. If I have no 
right to those products of my brain, neither have you to those of 
your hands. No one can bocomo the sole owner of any article what- 
—■ ever; and all property is ‘ robbery.’ ” (Ibid). R 

(e) In the copyright debates of 1891, Senator O H. Platt rightly said : “The 

very essence of copyright Js tho privilege of controlling the market. 
That is the only way in which a man’s property in the work of his 
brain can bo assured.” (Ibid).' S 

(ft And as Senator Evarts pointed out in the same debate : “ The sole question 
is what we shall do concerning something which is the essential 
nature of copyright and patent protection, namely, monopoly.” 

, (Ibid). T 

(g) In disoussing patent monopoly and the law of contracts in Victor Talking 

Machine Co. v. The Fair, the United States Circuit Court of Appeals, 
through Judge Baker, said, in 1903, that “ withih his domain the 
patentee is czar.” ^(Ibid). U 

(h) Copyright, being in essence a monopoly giving to the copyright proprietor 

“exclusive rights,” as,tho constitution provides, the only limitatiQn 
upon it should be that indicated in the constitution which confines 
protection to “ limited times.” Bowker’s Copyright, p. 61. Y 
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* 3.—“ Copyright (Concluded). 

III. Copyright, acquired by whom. 

(1) Copyright, who may acquire. 

The author of any book published during his life-time or his assignee acquires 
1 a copyright for tho period provided from tho date of the first publica¬ 
tion. Seo Halsbury’s Laws of England, Vol. VIII, p 139. W 


(2) Copyright—Ownership-Author. 

Tho author is tho person primarily entitlod to copyright. He nfay sell or 
otherwise transfer his production before it is copyrighted, in which 
case the new proprietor obtains all the common law rights of pro¬ 
perty, both in the manuscript and its publication, including tho right 
to copyright. Bnwker’s Copyright, p. 95. X 

IV. Copyright, Infringement of. 

Invasion of literary property three-fold. 

(a) The invasion of literary property may bo three-fold—(il open piracy where 
there is a simple re-printing of another’s book; (ii) literary larceny, 
where one man steals for Iris own book the substance and matter of 
another book ; and (iii; ordinary fraud, where one man sells book under 
the name or title of another’s book, when it is not such at all. 
Collet on Torts. X-i 

(5) The Copyright Act protects against tho first two wrongs, and the third is ( a 
fraud at common law apart from any such Act. (Ibid.) Y 


3 and 4 Wm. 
IV, C. 85. 


1. It is therefore hereby enacted that the Copyright in every 
^ { hook 1 published a in the lifetime of its author 3 

rightTn'Took^ub- , within the said territories after the passing of the 

lifetime in aUth ° r ’ S ' Aot of 3 & 4, Wm. 1Y, cap. 85, 

entitled “ An Act for effecting an arrangement 

with the East India Company and for the better government of His 
Majesty's Indian Territories till the 30th day of April, 1854,” 
shall endure for the natural life of such author, and for the further 
term of seven years commencing at the time of 
his death, and shall be the property of such 
author and his assigns: Provided always that, if the said term of 
seven years shall expire before' the end of forty-two years from the 
publication of such book, the Copyright shall in that case endure 
for such period of forty-two years; and that the 
after aStKdSh! Copyright in every book published after the death 
of its author and after the passing of the Act of 
Parliament last aforesaid shall endure for the term of forty-two 
,. years from the first publication thereof and shall 

Proprietorship. , „ , . , , 

be the property of the proprietor of the 1 author’s 
manuscript, from which such book shall, be first published, and hig 
assigns, , 
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Notes. 


Section—Source. 

This section is taken from the Copyright Act, 1842, 5 & 6 Viet C. 45, IS. 3. Z 

“ Book.” 

(1) “ Book Definition. 

(a) The word “book” covers the great body of copyright property, and has boon 
many times the subject of judicial construction giving the most com¬ 
prehensive moaning to the term.. Bowkor’s Copyright, p. 68. A 

(ft) The word “book” includes (i) every volume, part or division of a volume ; 
soo Halsbury’s Laws of England, Vol. VIII, p. 142 ; 

(ii) pamphlet, see Walter v. Howe, (1881) 17 Ch. D. 708 ; 

(iii) sheet of letter press, see Walter v. Lave, (1900) A.C. 539 ; 

1 (iv) Sheet of music—See Halsbury’s Laws of England, Vol. VITI, p 113. 

(v) Map, chart, or plan, separately published, Ibid. • B 

N.B. —Thus, there may be copyright in the wood-engravings of a work, for 
they aro part of the volume. An illustrated catalogue of articlos of 
furniture published as an advertisement by upholsterers, and not for 
sale, may bo tho subject of copyright. Soc Underhill on Torts. 

( 2 ) Copyright In design—Statute Law of United Kingdom. 

Copyright in design, being a right created «by the Statute Law of the United 
Kingdom, and not thereby expressly extended to India, is a right that 
cannot be recognized and enforced by tho Courts of Law, in British 
India; and a registered proprietor of a design within the United 
Kingdom cannot sustain an action against a person who has applied 
such design or who has sold any article to which such design had been 
applied in British India. Property in a registered design is a right 
totally distinct in its nature from that of property in a trade mark. 
8 B.L.R. 298 = 16 W.R. 90. C 

(3) Property in the title of a book or Newspaper. * 

It is sometimes said that there can be nocojiyright in the title of a book or 
newspaper. This statement, however, is too wide. There appears to bo 
no actual decision to tho effect that there can be no copyright in the 
title of a book, because tho question has not arisen for decision. 
There are dicta to tho effect that this kind of copyright can, and that, 
it cannot, exist. Thero is*an authoritative decision as to the title of a 
newspaper, and the Court of Appeal has held that there can be no 
copyright in such a title. In one case ( Dickes v. Yates, 18 Ch. D. at 
p. 90) Sir George Jessel said:—“ There seems to be a certain amount 
of confusion in the minds of some counsel and perhaps of some 
Judges, between copyright and trade-mark. The things aro totally 
distinct.” So far, in fact, rights of property in the trade-mark of 
books and newspapers have been treated as in tho nature of trade-mark 
and not copyright property. Three cases will illustrate this, and at the 
same time also shew the limits of the proposition that copyright can¬ 
not oxist in a title.* See The Canadian Law Times. D 

The first of these cases is , Weldon v. Dicks (10 Ch. D. 247), decided by 
Malins, V.C. The plaintiff and the defendant- were rival publishers, 
and the dispute related to the title of a serial story called “ Trial and 
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/.—“ Book ’ '—(Continued). 

Triumph.” The plaintiff was held entitled to an injunction against 

, the defendant’s publication, on the ground that the plaintiff had the 

copyright and had suffered damages by the defendant’s use of the title. 
Malins, V.C., expressed a strong opinion to the effect that a man might 
have copyright in a title : “ The title of the book is part of the book 

.and is as much the subject of copyright as the book itself.” 

Reforonce was made to Thackeray’s Vanity Pair, and the Vice-Coun¬ 
cillor said : “ A person buying the cheap edition would expect to get 
Thackeray’s work, and what a fraud it would bo if he had got some 
spurious thing not worth reading.” In Dicks v. Fates, (18 Ch. D., at 
p. 91) Lush, L.J., made some observations on the part of the judg¬ 
ment of Malins, V C., bearing out Sir George Jessel’s general remark 
already quoted. Lush, L.J., said: “That was an allegation of a 
common law fraud, and although the learned Vice-Chancellor did not 
explicitly put his judgment on that allegation, l cannot help thinking 
that it influenced his mind from beginning to end, and that ho did 
not distinguish between a violation of a common law right and an 
infringement of copyright.” (Ibid). E 

The dispute in Dicks v. Yates, (supra) the second of the three cases reforrod to, 
related to the right to use as the title of a tale the words “ Splendid 
Misery.” Some observations have already been quoted from the 
judgments delivered in the Court of Appeal. Sir George Jessel ex¬ 
pressly said : “ Now I could not say that there could not be copyright 

in a title, as, for instance, in a whole page of title or something of 
that kind requiring invention. ‘However, it is not necessary to decide 
that.” Lush, L.J , again said:—“Nor is the question beforo us 
whether copyright can exist in the title of a work. The sole question 
beforo us is whether there can be copyright in the two words which 
the defendant has taken—namely, the words * Splendid Misery,’— 
which have been used by the plaintiff as the title of his tale.’’ Theso 
words, it was held, were a mere ‘ ‘ phrase which had long been in public 
use,” and the plaintiff was hold to have no ground for an injunction. 
The Court of Appeal, it will be noticed, while disapproving of Weldon v. 
Dicks, so far as that case was decided on the ground that copyright 
may oxist in a title, did not in this case decide that such copyright 
may not exist. (Ibid). , F 

The last of the three cases to bfe noticed is Licensed Victualler’s Newspaper Co. 
v. Bingham, (38 Ch. I). 139). This was the decision of, the Court of 
Appeal as to copyright in the title of a newspaper already referred to. 
The plaintiffs had published, and registered at Stationer’s Hall, the 
first number of a newspaper entitled : “ The Licensed Victualler’s 
Mirror ’ ’ and shortly afterwards the defendant published another 
paper under the same title. It was held that t& e plaintiffs were not 
entitled to prevent the publication of the defendant’s paper. Cotton, 
L.J., puts the matter thus : “ Tfce cases where such injunctions have 
been granted depend on this—that the plaintiffs have obtained by 
user such a title to the name that another person can be restrained 
from using it, because by using it, he would bo passing off his paper as 
the paper of the eplaintiffs.” Lindley, L.J., said : The plaintiffs 
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jnust make out an oxclusivo right to the name. How have they ac¬ 
quired it ? The Copyright Acts do not help them, for Weldon,v. Dicks 
is on this point overruled by Dicks v. Yates. They must then fall 
back on the old principles, and establish their right by a use which 
has given them a reputation.” Bowen, L.J., also,thought thero 
could bo no copyright in the title of a newspaper. {Ibid). Q 


(1) 


Publication. 


2.—“ Published." 


(а) With reference to copyright, publication means communication to the 

public; see Halsbury Laws of England, Vol. VIII, p. 139. H 

N.B.—As to whaft amount to-seo Exchange Telegra/ph Co. Ltd. v. Central 

News, Ltd. 1.1897), 2 Ch. 48. 

(б) A literary composition may be published by being printed and sold, or 

gratuitously distributed to the public or exposed for sale ; see Bond- 
caultw- Chatter ton, (187G) 6 Ch. D. 2G7, C.A , p:r James, L.J., at p. 275 
(printed and issued to the public), McEarlane v. Hutton, (1899) 1 Ch. 
D. 884, per Cozens-Hardy, J, at p. 889 (offered for sale ); Blanchett v, 
Imgram, (1887) 3 T.L.R. 887 (Gratuitous distribution). I 

{cl “When aright of property in the invention or creation of an author is 
recognised as an inherent right by the common law,” says Mr. Judge 
Monell m an American case, Palmer v. Dewitt, (1870) 23*L.T. 823, 
325, “ it assumes that the thing to be secured and protected is of 
value to the cpvncr. The law does not regard as property a thing 
entirely worthless. If a literary composition, therefore, derivos its 
value from, and becomes property because of, the use which can bo 
made of it before the public, and such value is increased or diminish¬ 
ed in proportion to the extent of its use, then it becomes very im¬ 
portant to know where and when the author’s literary property in it 
terminates. To give it value, or to make it prcqxsrty, recognised by 
tho common law, the author must bo allowed to use it before tho 
public; and if, having submitted it at once to a public hearing, it is 
to be deemed a publication, so as to take away the proprietary right, 
atid to deprive tho author of the benefit of copyright laws, then, 
obviously, the common law means nothing, and there is no such 
thing as property in literary work. Can it be said that once deliver¬ 
ing a lecture upon a scientific or literary .subject, before a public 
audience, will for over thereafter deprive the author of his property in 
the ideas invented or created, and which represent, by a combination 
of words his moaning? If so, then any one who can obtain the 
manuscript, or access to it, or who, by employing the art of steno¬ 
graphy, or by the exorcise of momory, can carry it out of a public 
lecture-room, may, without the consent or knowledge of tho author, 
appropriate and use, for his own emolument, tho literary production 
of another person. I cannot believe there is so little foundation for, 
or so narrow a limit to, the propriotary rights of another author in 
his literary labours. I believe the law intended to securo to him the 
beneficial results of his labours, and to protect him from any piratical 
invasion of his rights, until he has dono some act inconsistent with 
an exclusive ownership, and which shall amount, in judgment of law, 
to a publication. There can be no fixed rule determining when an 
author has surrendered his literary property.” J 
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2 .— ‘f Published ”— (Continued). 

(2 1 What constitutes publishing. 

• A book which has been sold or leased to subscribers on a contract of restricted 
use is none the less published. (See the opinion by Chief Judge 
Parker of the New York Court of Appeals in Jewellers' Mercantile 
. Agency v. Jewellers’ Weekly Pub. Co, in 1898, and that by Judge 
Putnam of the United States Circuit Court in Massachusetts in 
Ladd v. Oxnard in lbV(J> both having reference to credit-rating books 
leased to subscribers for their individual use). Broker’s”Copyright, 
p. 53. K 

(3) Publication depends on what. 

Publication depends upon sale or offer to the public, and it is a question 
whether the sale or offer of a copyrightable work, as the proceedings 
or publications of a society, to the members of that society only, 
constitutes publication, to be passed upon by the Courts in view of the 
• specific facts. (Ibid). L 

(4) Privately printed work. 

A work “ privately printed ” or with the imprint “ printed but not published,” 
given or even sold by the author to his friends, and not sold generally 
by his authority, would probably not be held to be published ; but the 

. Courts would probably hold that the sale of a work, though “ privately 

printed,” to merely nominal members of a nominal society, made 
up of the purchasers of the work, would constitute publication and, 

• if without copyright notice, dedication. (Ibid). M 

(5) Publication-Sale of one copy. 

The sale of one copy is as much a publication as the sale of many. Copies of 
a igork issued for private circulation are not published. Prince 
Albert v. Strange , 1849, ‘2 Do (r. and Sm. & (1. 25. N 

(6) Author's right to impose restrictions preventing publication, 

(a) An author may impede restrictions which will prevent a publication, as by 
giving copios for privato perusal or by recitation beforo a select 
audience. In the latter case the retention of the author’s right depends 
upon its being either a matter of contractor an implied condition 
that the audience are admitted for the purpose of receiving instruction 
or amusement, and not in order that they may tifko a full note of 
what they hear and publish it for their own profit, and for the infor¬ 
mation of the public at large.” Caird v. Simc, 12 App. Cas. 326, 
per Lord Watson. 0 

(5) The Act of publication is the action of the author and is n6t dependent on 
the act of the purchaser. See Mifflin v. Dutton, (1901) 107 Fed. 
Rep. 708. P 

(c) The printing of a work cannot be publication, because the work njay he 
withheld from the public after being printed. (Ibid). ‘ 0 

(7) Story published in parts in magazine. 

The publication of a story in parts in a .magazine amounts to publications in 
book form. (Ibid). R 

A newspaper or a periodical is published whenever and wheresoever it is offered 
to the public by the proprietor. Me Farlane v. Hulton, 1899, 1 Cb. 
884. B 
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“ Published ’(Continued). 
ft) Artistic work—Exhibition for sale. 

An artistic work or design is published if it is publicly exhibited for sale. 

Blank v. Footman, 11888) 89 Ch. Div. 678. T 

(9) What does not amount to publication. 

(а) The publication of a work for private purposes and private circulation is 

not a publication sufficient to defeat the common law right of ah 
author. White v. (ierocli, ( 1819) 1 Chitt. 24, 2 13. & Aid. 298, 22R.R. 
786; Prince Albert v. Strange, (1849) 2 De G. & Sm. 686 ; 1 Mac. & 
Gor. 42 ; 1 Hall Tw. 1 ; Jeffreys v. Boosey, (1864) 4 H.L.C. 
816. * U 

(б) The words “printed and published," used in the statutos have reference 

only to tho time at which the author’s exercise of right is to be dated. 
Copinger’s Law of Copyright, 4th Ed., p. 16. Y 

(c) And therefore, the circumstance of an author having previously published 

in manuscript any composition which is afterwards printed, *only 
varies tho ponod of time from which the term of protection is to 
be calculated. (Ibid). W 

(d) Tho delivery of a locturo to an audience of persons admittod on payment 

of a fee, is not deemed a publication. A hernothy v. Hutchinson, (1825) 
8 L.J. (O.S.) (Chi. 209 ; 1 H. & T. 28 ; Nicols v. Pitman, (1884) 26 Ch. 
Div. 374 ; Gaird v. Sime, (1887) 12 App. Cas. 326. X 

(e) The issue of a document in printed form for private circulation is not pub¬ 

lication. Jeffreys v. Boosey, (1854) 4 H.L. Cas. 815, 962. Y 

(f) A lecture delivered by a professor to his pupils is not published. Cavrd v. 

Sime, (1887) 12 App.'Cas. 326. Z 

(g) Neither is the exhibition of a picture at a public .exhibition or gallery, 

where copying is expressly or impliedly forbidden, nor the exhibition 
of a picture for the purpose of obtaining subscribers to an engraving. 
Turner v. Robinson, (1860) 10 Ir. CjJi. 510. But see Dalglish v. Jarvie, 

• (1850) 2 Mac. & Gor. 231, 2 H. & T. 437, and 25 & 26 Viet., c. 68. A 

(h) Nor is a dramatic pioce published by performance at a HospitaJ before an 

audience solefy composed of patients, nurses, doctors and their guests. 
~ Duck v. Bates, (1884) 13 Q.B D. 843, G.A. B 

(10) The effect of publication. 

On publication, no more passes to*the public than an unlimited use of every 
advantage that the purchaser, can reap from tho doctrines and senti¬ 
ments which the work contains. The property in the composition 
does not pass ; for those things which are peculiarly and appropriately 
the author’s, must remain his until ho agrees or consents to part 
with them by compact or donation ; because no man can deprive him 
of them without his approbation ; but the depriver must use them as 
his when they are not his, in contradiction to truth. For “tohave 
the property ” in anything, and “ to have the sole right of using and 
disposing of it,” is the samo thing. They are equipollent expressions.’* 
See Copinger on Copyright, 4th Ed., p. 15. 0 

(11) Unpublished work—Property—Publication without consent. 

An author or composer of any work unpublished and kept for his private use, 
has a property in it; to publish that work without his oonsent gives a 

78 D 
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2 Published "—(Concluded). 

good cause of action. If the writer of the document reads it in Court 
and allows to go upon the file he deprives himself of all right to con¬ 
sider its contents in future as his private property. 45 P.R. 1868. D 

3—"Author” 

(1) Author of a work. 

(а) The-is the person who makes or produoes the work or to whom the work 

owns its origin. “The word author involves originating, making, 
producing, as the inventive or master mind the thing which is to be 
protected.” Nottags v. Jackson , (1883) 11 Q.BSD. 637. E 

(б) The writer or compiler of a composition is the author of a literary and 

dramatic work. Wallenstein v. Herbert, (1867) 16L.T. 453. F 

(c) A reporter is the author of a report. Walter v. Lane, (1900), A. C. 539. G 

(d) “ A mere oopyist of written matter is not an ‘author,’.but a translator 

from one language to another would be so. A person to whom words 
are dictated for the purpose of being written down is not an ' author.’ 
Ho is the news-agent pf the person dictating and requires to possess no 

art beyond that of knowing how to write.But an ‘ author ’ may 

come into existence without producing any original matter of his own 

.The compilation of a street directory.The table of the times 

of running of certain trains, and yet in one sense no original matter 
can be found in such publications. Still, there was a something 
apart from originality on the one hand and mere mechanical trans¬ 
cribing on the other which entitled those who gave these works to the 
world to be regarded as their authors.” (Ibid.) 554, per Lord James of 
Hereford. H 

(e) The author of a musical work is the composer. Wood v. Boosy , (1868) L.R. 

3 Q.B. 323, Ex. Ch. I 

(/) The adther of an artistio work is the person who designs or creates the work 
or who causes it to be created, as in the case of a person unable to 
draw but supplying the materials and information and employing 
another to make the design. Stannard v. Harrison, (1871) 24 L. T, 
570, J 

N.B.—But in the case of a painting, drawing or photograph such an employer 
would not be the author. Kenrick v. Lawrence & Co., (1890) 25 
Q.B.D. 99. 


2. And whereas it is expedient to provide against the suppres- 

p wer to license s ' on ^ 00 ^ 8 °f importance to the public : It is 
re-pubiioation when enacted that it shall be lawful for the Governor 
gw^htpropnetor General in Council on complaint made to them 
that the proprietor of the Copyright in any book 
.published after the passing of this Act within the said territories 
has, after the death of its author, refused to re-publish or to allow 
the re-publication of the same, and that by reason of such refusal, 
such book may be withheld from the -public, to grant a license to 
such complainant to publish such book in such manner and subject 
to. such conditions as they may think fit, and it shall be lawful for 
such complainant to publish such book according to such license. 
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(Notea). 

Section—Source. 

Cf. the Copyright Act, 1842 (5 & 6 Viot., c. 45), S. 5. K 

3, * * * * * A book of registry, 1 wherein may be 

Registry of Copy- registered, as hereinafter enacted, the proprietor- 
right, assignments ship in the Copyright of books and assignments 
and licenses. thereof, and licenses affecting such Copyright, 

shall her kept in (*he office of the Secretary to the Government of 

India for the Home Department, gud shall at all 

convenient times be opened to the inspection of 

any person on payment of eight annas for every entry which shall 

. . be searched for or inspected in the said book * 

Giving copies. 

*« * Such officer shall, whenever thereunto 
reasonably required, give a copy of any entry in such book, certified 
under his hand, to any person requiring the same, on payment to 
him of the sum of two rupees, and such copies so certified shall be 
received in evidence in all Courts and in all summary proceedings, 
and shall b e primdb facie proof of the proprietorship 2 or assignment 
qf Copyright or license as therein expressed, but subject to be 
rebutted by other evidence. 


Inspection. 


. (Notes). 

(1) Legislative Changes. 

The words “And it is hereby enacted, that ” at the beginning of the section 
and the words “ and that ” aftor the word “ book ” were repealed by 
the Repealing and Amending Act, 1874 (XVI of 1874). L 

(3) Section—Source. • 

Cf. the Copyright Aot, 1842 (5 & 6 Viot., c. 45), S. 11. M 

"Book of registry 

(1) Registration under Aot XXY of 1867. 

Registration in the Catalogue of books printed in British India maintained 
under the provisions of the Press and Registration of Books Act, 
1867 (XXV of 1867), is* deemod an entry in the Book of Registry 
kept under this Act, and thp provisions of this Aot as to tho Book 
of Registry apply, vmtalis mutandis, to that Catalogue. See 8. 18 
* of Act XXV of 1867. X 

(2) Scope of section. 

S. 3 provides that a book of registry wherein may he registered tbe proprietor¬ 
ship in the copyright of books and assignments thereof' in India 
‘ should be kept in the office of the Secretary to the Government of 
IndiA ’ for the Home Department aud certain provisions are made for 
the right to inspect the same and to deal with the entries made. It is 
to be noticed that there is no provision as to where at the time tbe 
office referred to was to be situated or any restriction as to where 
the office might be removed. 1 G.L.J. 278 (280, 281) =*9 C.W.N. 
591. 0 
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, /.—“ Book of registry "— (Continued). 

(3) The Book of Registry—Entry—Effect. t 

•(a) The entry is doemed equivalent to notice of the existenoe of the copyright 
in the particular book or artiole registered. Copinger’s Law of 
Copyright, 4th Ed., p. 114. P 

(5) Unless such entry had been provided, many, through ignorance, would 

have offended. (Ibid.) Q 

(4) Negligence to register. 

Neglect to register on the part of tho official prevents the author having the 
benefit of the statute as against the public. See Cassell v. Stiff , 
(1856) 2 K. and J. 279. , R 

(5) Entry must be correct. 

(a) The provisions of the Act in respect of registration must be striotly 

complied with, or the title of the owner of the copyright to sue will 
1 be imperilled. Copinger’s Law of Copyright, 4th Ed., p. 115. S 

(b) Thus, it is essential that the name of the author or composer, if he be the 

proprietor of the copyright, be correctly stated in the register. (Ibid.) T 

(c) The insertion in the registor of the wrong day of publication, or an in¬ 

accurate statement of the names of tho publishers, or their firm, 
renders the entry on tho registry invalid. (Ibid), p. 116. U 

(d) A proprietor of copyright in a book, registered his book by making an entry, 

purporting to be pursuant to the Act,'but in such entry the exact date 
of first publication was not stated, the day of the month being omitted, 
and the month and year only inserted ; on his filing a bill to restrain 
a party from infringing bis copyright, the Court held, that the suit 
could not be maintained, as the entry was defective, there being no 
entry of the date of first publication as required by the statute, unless 
in addition to the month and year, the day of the month is also 
stated. Mathiesan v. Hanoi, (1868) L.R. 7 Eq. 270 ; 38 L J. (Ch.) 
139 ; 19 L,T. (N.8.) 629 ; 17 W.R. 99 ; Wood v. Boosey, supra ; Collette 
v. Goode, (l§78j 7 Ch. Div. 842; Lows. Routledge, (1865) 33 L.J. 
(N.S.) Ch. 717 ; Collingridge v. Mmmott, (1887) 57 L.T. 864 ; W N. 
(1887), 216 ; 4 T.L R. 99. Y 

(6) Full name of firm must be set out. 

And where the entry in the registry of the name of the publishers was 
“ 8ampson Law, Son,and Mars tori,” whereas the name of the firm 
was ” Sampson Law, Son and Co.,” the variance being the addition 
of the third name of the partner in the firm, instead*'of the term 
” Company,” the entry was held invalid. Copinger’s Law of Copyright, 
4th Ed., p. 116. W 

(7) Proprietor may be registered as trustee for another. •. c 

(a) A person may ho properly on the register as proprietor of the copyright who 
is in fact a trustee for another, but in such a caso it must be provod 
that the copyright is vested ih the trustee. Copinger’s Law of 
Copyright, 4th Ed., p. 117. X 

(6) “ I have no doubt whatever that a trustee in whom a copyright is vested 

may be registered as the owner, and may sue in that character; but 
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it is impossible for one person to be the owner and another person to 
bS on the register, and for those two persons successfully to sue.” 
Fry, L. J., in London Printing Co. v. Cox, (1891) 3 Ch. at p. 303. Y 

18) Original publisher must be registered. 

“ In my opinion the statute requires something more than registration of the 
name of the person who happens to be the publisher at the dato of 
the registration: it requires that the name of the porson who first 
published the book should appear, and this for the best of reasons, in 
order that everybody connected \vith the registration may ascertain 
for himself how far the right of a porson claiming from or under the 
first publisher may bo successfully challenged,” * t Bacon, V. C., in 
Coote v. Judo, (1883) 23 Ch. D. 727. 2 

(9) Sufficient to enter actual proprietor. 

But in registering it is sufficient to enter the first publisher under the trade 
name of the firm, and the actual proprietor of the copyright at the 
time of registration without stating who the first proprietor wqg, or 
how the copyright dovolved upon tho present proprietor. See The 
London and Printing and Publishing Alliance, Limited, and Keep<6 Go, 
v. Cox, (1991) 3 Ch. 291 ; 7 T.L.R. 738. A 

The “ name and placo of abode of tho proprietor of tho copyright,” meant not 
the original proprietor, but the porson who is the proprietor at the 
time the registration takes place. “ What diilereuoo, can it make to 
anybody who tho original proprietor was ? It may be material to 
know who the .original publisher is, the object being that a person 
registering may not pass oil a fraudulent entry, but that he shall give 
the public an opportunity of inquiring of the publisher whether it 
was a genuine transaction, or whether the date has been fictitiously 
insertod, and therefore it is required that the namo of the original 
publisher should be given, but it does not mean that the original 
proprietor should be givon.” Weldon v. Dicks, (1878) 10 Cb. Div, 
247 ; “ Trial and Triumph.” B 

(10) Correct title must be registered. 

The correct title of the book must be entered on tho register. Copingcr’s Law 
of Copyright, Atb Ed., p 119. C 

(11) Assignee must register. 

In thepase of Liverpool General Bi ukers Association v. Commercial Press, (1897) 
2 Q.B. 1 ; Troiteoch v. Rees, (1887) 3 Times L.R. 773, Mr. Justice 
Konnedy declined to follow a dictum ot Cockburn, C J., expressed in 
Wood v. Boosey, (1867) L.R *1 Q B 340, 351, to the effect that an 
assignee of copyright could sue without being entered on the register, 
holding that such assignee is a “proprietor” and as such must be 
registered before he can sue. ® 

2.—” Prime facie proof of the proprietorship ” 

Cop f of register prima facie evidence. 

Such copies shell bo received in evidence in all Courts, and in all summary pro¬ 
ceedings, and shall bo prima facie proof of the proprietorship. ( Uilikshei - 
mev da Faulkner v. Dunn iC Co., (1891) 64 L. T. 452 ; W.N. (1891), 66; 
Black v. Imperial Book Co., (1903) 5 Ontario L. R. 184), or assign¬ 
ment of copyright or license as therein expressed, but subject to be 
rebutted by other evidence. Copinger’s Law of Copyright, 4th Ed., 
pp. 114, 115. B 
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f. [Punishment for making false entry in registry, etc.] 
Repealed by Act XVII of 1862. 

***** It shall be lawful for the proprietor of 
' ^ Copyright in any book, published after the passing 

3 and 4 Wm. ^° r ’ s right to make of the said Act of Parliament, 3 & 4 Wm. IV, 
IV, o. 86. entries m registry. ca p fc 0 make entry in the Registry Book of the 

title of such book, the time of the first publication, and the name 
and place of abode of the publisher thereof, and the name and place 
of abode of the proprietor of the Copyright of the said book, or of 
9 ,ny portion of such Copyright in the form in that behalf given in 
F the schedule to this Act annexed, upon payment 

of the sum of two rupees to the said security.* 
It shall be lawful for every such registered proprietor to assign 
his interest -or any portion of his interest therein 1 , 

Copyrigh^T^outry making entry in the said Book of Registry of 
in registry. such assignment, and of the name and place of 

abode of the assignee thereof, in the form given 
in that behalf in the said schedule on payment of the like sum; and 
such assignment so entered shall be effectual in law to all intents 
and purposes whatsoever, * * * * and shall be of the same 
force and effect as if such assignment had been made by deed. 

(Notes). 

(1) Legislative changes. 

The words “ And it in enacted that after the passing of this Act "and the 
words “ and that ’’ in S. 6 wore repealed by the Repealing Aot, 1874 
(XVI of 1874). o P 

The words “without being subject to any stamp or duty,” wore repealed by 
S. 2 and Scb. Ill of the Indian Stamp Act, 1879 (I of 1879). See 
now Aot II of 1899. 1 Q 

(2) Seotion—Source. 

Cf. the Copyright Act, 1842(6 and 6 Viet ,c 45), Ss. 13 and 14, respectively. H 
/.—“ Proprietor, i..Interest therein . ” 

(1) “ Punjab Rcoord ’’—Urdu translation—Copyright Infringement. 

Where the plaintiff with the permission of and under an arrangement with the 
proprietors of “ English Puujab Record ” was publishing a periodical 
which was an exact translation of “English Punjab Reoord” and 
the defendant then published an Urdu translation of the same, held 
that the above constituted an infringement of plaintiff's oopyrjght. 
15 P.R 1^93 (R., 46 P.R. 1893). ’ I 

N.B.—An exclusive right of translation amounts to an interest under this 
section. (Ibid). J 

(2) Proprietor—Assignment, 

The author is the first owner of the copyright exoept in two cases; (a) in the 
case of. an engraving photograph or portrait made for valuable con¬ 
siderations in which case the person who ordered the work is the first 
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owner, (6) When the author is in the employment of some other 
person and the work was made in the course of the employment, then 
the employer is the first owner. * 

N.B. —The author may part with his ownership by assignment also. Oldfield's 
Law of Copyright, p. 48. K 

(3) Assignment of copyright exempted from stamp-duty. 

Under S. 6 of the Copyright Act, a registered proprietor may assign hiB copy- 
* right by making entry in a register of such assignment on payment 

of a sum of two rupees and such assignment is effectual to all intents 
and purposes without being liable to stamp-duty. The exemption thus 
declared.in the Copyright Act was transferred to Act I of 1879 and haB 
been re-enacted in the Stamp Act of 1899. (See Exemption to Art. 
23 in Sch. I of Act II of 1899). L 

6. * * * * * If any person shall deem himself aggrieved 1 

Application by b y an y entr y made under colour of this Aflt in 

person aggrieved by the said Book of Registry, it shall be lawful for 
entry in registry for . , , 

order to vary or such person to apply by motion 1 to the Supreme 
expunge it. Court of Calcutta 3 , or, if the Court shall not be 

then sitting, to any Judge of such Court sitting in chambers, for 
ap order that such entry may be exptmged or varied." * Upon 
any such application to the said Court, or to a Judge as aforesaid, 
such Court or Judge shall make such order for expunging, varying 
or confirming such entry, either with or without costs, as to such 
Court or Judge shall seem just; and the said Secretary shall on the 
production to him of any such order for expunging or varying any 
such entry, expunge 4 or vary the same, according to the requisitions 
of such .order. * 

(Notes). 

(1) Legislative changes. * 

The words “ And it is enacted that " in Bs. 6 and 7 and the words " and that" 
• in S. 6 were repealed by Act XVI of 1S74. M 

(2) Section Source. * 

Cf. the Copyright Aot, 1842 (5 & 6 Vic4., o. 45), 8s. 13 and 14, respectively. N 

. ‘ * Person . .. aggrieved. ” 

Proprietor of copyright. 

A proprietor of the copyright of books is a person aggrieved within the mean¬ 
ing of 8. 6 of Act XX of 1847 when he finds that another person has 
got his name registered in the Catalogue of Books at Bombay in 
fraud of hia rights. 2 C.L.J. 511 = 10 C.W.N. 134 = 33 C. 571- 0 

2 “ Motion>” 

Summary prooeeding. 

There is in the Act no reference to any summary proceeding exoept the sum¬ 
mary proceeding mentioned in 8. 6. 2 G.L.J. 511, 614 = 10 C.W.N. 
134=33 0.571. P 
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3.- “ Supreme Court ot Calcutta ." 

S. 18, Aot XXY of 1867-Jurisdiction—Supreme Court of Calcutta.. 

(а) S. 18 of Act XXV of 1867 has not ousted the jurisdiction of the Supreme 

Court of Calcutta specially vested in it by S. 6 of Act XX of 1847 to 
entertain an application to have the name of a person who has got his 
name registered in the Catalogue of Books at Bombay in fraud of the 
applicant’s rights, under the provisions of the Act, expunged from such 
catalogue; nor has it vosted such jurisdiction in the High Court of 
Bombay. 2 C.L.J. 511 = 10 C.W.N. 134 = 33 C. 571. Q 

(5) A Judge of the High Court appointed by the Chief Justice of the Court 

under S. 14 of the Charter Act (24 and 25 Victoria) to take the work 
of the Original Side of the Court, has, having regard to Ss. 9, 13 and 
14 of that Act, and to S. 36 of the Letters" Patent, jurisdiction to try 

the case. 2 C.L.J. 511 = 10 C W.N. 134 = 33 C. 571. R 

(c) Per Sale, J: —The High Court in its Original Jurisdiction is the successor in 
the direct line of descent of the Supreme Court and all the powers 
and functions of the > Supreme Court now fall to be exercised by the 
Judge or Judges of the High Court who are appointed by the Chief 
Justice to exercise the Original Jurisdiction of the Court. 2 C.L.J. 
511 = 10 C.W.N. 134 = 33 0. 571. 8 

4.—“ Court... .expunge.” 

Act XX of 1847, Ss. 3, 8 - Act XXV of 1867, S. 18—Expunging entry from the Catalo¬ 
gue of books kept in Bombay*-Jurisdiction of the High Court of Calcutta—24 
and 23 Victoria, c. 104, S. 9—Acquiring of copyright in British India by foreigner 
residing abroad. 

{a) By S. 6 of Act XX of 1847, the only Court having jurisdiction to deal 
with tho Rogister of Copyrights for the purpose of varying or expung¬ 
ing an entry was the Supreme Court in Calcutta. It had, therefore, 
jurisdiction over tho Book of Registry wherever it happened to bo 
kept. 1 C L.J. 278=9 C.W.N. 591. T 

(б) By S. 9 of 24 and 25 Vic., o. 104, the High Court of Calcutta took 

over all the powers of the Supremo Court, including the powers 
exercised absolutely in respect of any Copyright Register. (IWdj.T-l 
(cl Held that this Court, therefore, has jurisdiction to order the expunging of 
entry in the Catalogue of books kept in Bombay under S. 18 of Act 
XXV of 1867; (Ibid). - o U 

(d| Petitioner applied to tho Hi^h Court at Calcutta for removal of the res. 
pondent’s name from the Register of Copyrights kept at Bombay in 
relation to two publications. The points raised by the respondent 
were li) that the High Court of Calcutta had no jurisdiction to 
entertain the application and order the removal of the respondent’s 
name from the Register kept at Bombay ; (ii) that the petitioner was 
not entitled to the copyright. It appeared that one Omar originally 
wrote the books, got them printed at Singapore, in British territory, 
in 1839 and had the books registered at Bombay in 1901. In 1903, 
be assigned his rightB to petitioner, who got his name registered. 
Prior to such registration, the respondent published the books in 
India on the allegation that they had been composed by one Fazl in 
Java anti that he (respondent) had an assignment of the copyright 
from him. Respondent bad his name registered in Bombay, before 
the petitioner had his name registered. Y 
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4.*-^“ Court — expunge "—(Concluded). 

Held, (i) that reading Ss. 3 and 6 of Act XX of 1847, the only Court, whioh 
tlien had jurisdiction to deal with the Register, for the purpose of 
varying or expunging an entry therein, was the Supreme Court ih 
Calcutta. Though, under the Act of 1867, cortain alterations were 
made in the then existing law as regards the koeping of registers, etc., 
the High Court of Calcutta was vested by the Letters Patent with all 
the powers exercised by the formor Supreme Court, including the 
powers to doal with registers, notwithstanding the fact that, under the 
latter Act, registers were authorised to be kept in the different presi¬ 
dencies of India. Hence, the jurisdiction inherited by the Calcutta 
High Court from the old Supreme Court remained tfnafleoted notwith- 
standing*the new Act. The High Court of Caloutta has thus juris¬ 
diction, even this day, to deal with Rogiaters, wherever they may be 
kept, in British India ; (ii) that, on the evidence adduced, petitioner 
had an assignment from Omar, who was the real author of the books, 
and, therefore, petitioner, was entitled to the copyright. 9 G.JV.N. 
691 =1 C.L.J. 278 • W 

* * * * If any person a shall * * * print 8 

or cause to be printed, eitner for sale or export¬ 
er ation, any book in which there shall be subsisting 
Copyright, without the consent in writing of the 
proprietor thereof, or shall have in his possession 
for sale or hire any such book so unlawfully printed without' such 
consent as aforesaid, such offender * * * * shall be liable 

* * * * *' to a suit 4 in the highest local Court 3 exercising 

original civil jurisdiction. * * * 

(Note.) 

(1) Legislative changes. 

Certain formal words which were repealed fry Act XVI of 1874 are omitted. 1 
The words “ after the passing of this Act ” after “ If any persons shall ” and 
the words “ iij such part of the said territories” at the end of the 
—■ section, wero repealed by the Reposing Act, 1876 (XII of 1876). \ 

The words " if he shall have so offended within the local limits of the jurisdic¬ 
tion of any of the Courts of Judicature established by Her Majesty’s 
Charter,” after ‘‘ such offender ” were repealed by the Repealing Aot, 
1876 (XII of 1876). 

The words “ to a special action on tho caso in such Court; and if he shall 
* have so offended in any other part of the territories subject to the 
Government of the East India Company, to a suit in the Zilla Court 
within the jurisdiction of which ho shall have so offended, which shall 
and may be prosecuted in the same manner in which any other action 
of damages may be brought and prosecuted there ; and if he shall 
have so offended in any such last-mentioned part of the territories 
subject to the Government of the East India Company in which there 
is no Zilla Court,*” after “ shall be liable ” were repealed by the 
Repealing Act, 1876 (XII of 1876). X 

(3) 8eetion—Source. 

Cf. the Copyright Act, 1842 (5 and 6 Viet. C. 45), S. 16. 

74 E 
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/.—“Liability for infringement of copyright.” 

I.—INFRINGEMENT OF COPYRIGHT—GENERAL. 

(1) Piracy. 

(a) The word “ piracy,” since that gentle cralt has disappeared from the high 

seas, has come commonly into use to mean free-booting with reference 
to literary property. In this sense it is used as early as 1771 by 
Luckombe in his history of printing, in which he says: “ They would 
suffer by this act of piracy, since it was likely to prove a very bad 
edition.” Bowkor’s Copyright, p. 251. ' Y 

(b) It is the comprehensive term now in common and legal ubo to mean the 

stealing of an author’s work by re-printing it in full or in substantial 
part without the authority of the copyright proprietor, and is in fact 
an infringement at wholesale or otherwise of the author’s exclusive 
right. (Ibid). Z 

(c) This is of course prohibited by the law to the full extent of its jurisdiction 

1 and is punishable as prescribed in the law. (Ibid). A 

(2) Test of piracy. 

(а) “ The true test of piracy,” said Judge Shipman in the United Statos 

Circuit Court in 1875, in Banks v. McDivitt, is “ whotbor the defend¬ 
ant has in fact used the plan, arrangements and illustrations as the 
model of his own book, with colorable alterations and variations, or 

l * 

whether his work is the result of his own labor, skill and use, of 
common materials and common * sources.” Bowkor’s Copyright, 
pp. 251, 252. B 

(б) Judge Story said in 1841, in Folsom v. Marsh: “ If so much is taken 

that the value of the original is sensibly diminished, or the 
^labours of the original author are substantially'} ,to an injurious extent, 
appropriated by another, that is sufficient in point of law to constitute 
a piracy pro tanto. The entirety of the copyright is the property of 
the author and is no defence that another person has appropriated 
a part and not the whole of any property.” Bowker’s'Copyright, 
p. 252. C 

A 

(9) Piracy—Intention—Test. 

(a) The result, in cases of infringement .of copyright, is the true test of the 

act. Full acknowledgment df the original, and the absence of any 
dishonest intention, will 'not excuse the appropriator when the effeot 
of his appropriation js, of necessity, to injure and supersede the sale 
of the original work ; for a man must be presumed to intend all that 
the publication of his work effects. Wood, V.C., in Scott v. Stanford 
(1867), Law Rep. 3 Eq. 723 ; Clement v. Maddick (1859), 1 Giff. 98 ; 
Millett v. Snowden 1, West, L. J. (Amer) 240; Nichols v. Haggles, 3 
Day (ibid) 158; Story v. Holcombe, 4 McLean (ibid.) 306; MoLe^i, J. 
Ohio, 1847. ‘ D 

(b) ANIMUS FUBAND1. 

(i) In some of the cases it will be observed that stress is laid on the existence 
of the animus furandi. Cary v. Kearsley, (1802), 4 Esp. VtO ff 
R. R. 846; Lewis v. Fullarton, (1839), 2 Beav. 6; Moffatt Und 
Paige v. Oill and Sons, (1901), 84 L. T. 452 ; reversed (1902), 86 
L. T. 465. B 
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“ Liability for Infringement of copyright ’’—{Continued). 

I.—INFRINGEMENT OF COPYRIGHT- (Continued). 

(ii) The animus furandi will be taken into consideration in those oases where 
it is difficult to ascertain the extent of the copying, in order to 
determine whether the use made of a protected work by a subse¬ 
quent author iB fair or lawful; Spier$\. Brown, (1858), 6 W.R. 852. F 

(c) But the question of piracy cannot properly dopend upon the intention of 
the pirate. The main point must always bo what effect will the 
• extracts have upon the original work—how far will they supply 

its place or injure its sale. 'If the extracts are such as to 
render the protected work less valuable, by superseding its uso in 
any degree, the right of the author is infringed, and it can be of, 
no importance to inquire with what intent this was done. 
Copiuger’s Law of Copyright, 4th Ed. p. 153. G 

(4) Piracy, principles by which a, is judged. 

The inquiry in most cases, is not, whether the defendant has used the thoughts, 
conceptions, information, and discoveries promulgated by the 
original, but whether his composition may be considered a new 
work, requiring indention, learning, and judgment, or only a more 
transcript of the wholo or parts of the original, with mere colour¬ 
able variations. Stowe v. Thomas, 9 Wall. C. Ct. (Amer) 547 ; 
S. G 2 Amer. L. Reg. 231. ( H 

(5f Infringement in specific meaning. 

(a) Infringement is commonly taken to moan specific invasion of the author’s 

rights rather thau wholesale piracy ; and the question of what is 
infringement or “literary larceny” is more often a question of the 
interpretation of the facts than tho construction of the statute- 
Bowker’s Copyright, p. 252. 1 

i« 

(b) Infringement is a question of fact rather than of intent. (Ibid). J 

(c) It is not a valid defence that the infringer is ignorant; nor, on the other 

hand, can any one bo held for intention to infringe, where the act of 
infringement has not been accomplished. (Ibid.), p. 253. K 

(dX The letter of tho law is in general that the infiingor must bo held respon¬ 
sible and must make good any damages suffered by the copyright 
• proprietor, but proof that he had no guilty knowledge or intent may 
effect mitigation of pumtive*damages. (Ibid). L 

. (G) Principle of infringement. , 

(a) “Copying is not confined to literal repetition, ” said Judge Clifford, in 
Lawrence v. Dana, in tho United States Circuit Court in 1869, 
“ but includes also the various modes in which the matter of any pub¬ 
lication may be adopted, imitated, or transferred, with more or less 
colorable alterations to disguise the source from which tho material 
was derived ; nor is id necessary that tho wholo, or even tho larger 
portion of the work, should be taken in order to constitute an invasion 
of copyright.” Bowkor’s Copyright, p. 254. M 

' (6) The Chancery Division, through Lord Chief Justice Alvorstone, took the 

extreme course in Trengrouse v. “ Sol" Syndicate, in 1901, of holding 
a work an infringement, though less than a page was taken from the 
plaintiff’s football guide. (Ibid). N 
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/.—“ Liability for Infringement of copyright Continued ). 

I—INFRINGEMENT OF COPYRIGHT-(ConfjniW). 

(7) Infringement of copyright—Scope of Act XX 6t 1847- 

(а) By Act XX of 1847, the authors or publishers of books or of artioles in 

periodicals are entitlod to the copyright, or exclusive privilege of 
printing and multiplying copies thereof, during limited periods, and 
the invasion of such a right may be restrained by injunction, and 
damages may be also awarded. Collett on Torts. 0 

(б) This is a right oxisting only by express enactment, and not by common 

t law. (Ibid). P 

(8) Infringement by indirect copying. * <. 

(a) Infringement may bo by indirect as well as by direct copying. Bowker’B 

Copyright, p. 254. Q 

(b) In the case of Cate v. Devon in 1889, in the Chancery Court, the defence 

that the copying was not from the original copyright work but from a 
newspaper re-print, was rejected. Infringement may be through quite 
a different medium from the original; thus a shorthand re-production 
of a lecture on “ The dog as the friend of man,” published in a text¬ 
book of shorthand, was held in the Chancery case of Nichols v. Pitman 
in 1884, to be an infringement of the lecture as much as if in ordinary 
type. (Ibid). t R 

(c) Copying a material portion of a book, rendering it thereby unnecessary tba 

great extent for any one to refer to the original, is a breach of copyright 
and will be restrained, though the defendant docs not sell his book, 
and only distributes it for use-among his own servants and offioers. 
Collett on Torts. S 

* 

(9) Plagiarism not necessarily an invasion of copyright. 

Plagiarism does not necessarily amount to an invasion of copyright, and the 
author of a published book has no monopoly in the theories and 
speculations, or even in the'results of observations therein-contained ; 
but no one, whether with or without acknowledgment, can be per¬ 
mitted to 'take a material and substantial portion of the published 
work of another author, for the purpose of making of improving a 
rival publication. Pike v. Nicholas, (1869), 38 L. J. (Ch). 629; 20 L. 

T. (N.S.) 906 ; reversed (1870), L.R. 5 Ch. 251 ; 18 W,R. 321 ; 39 L. 

J. (Ch.) 435, but not m opposition to the principle above laid 
* down. , T , 

(10) “ Fair use,” Quotation beyond. 

(a) The general principles as to quotation beyond “ fair use ” were well laid 
down by Lord Chancellor Elden, in the yearly English case of 
Mailman v. Tegg, in 1826: “Ifthe parts which have been copied 
cannot be separated from those which are original, withov.t destroying 
the use and value of the original matter, he who has made an impro¬ 
per use of that which did not belong to him must suffer the conse¬ 
quences of so doing. If a man mixes what belongs to him with what 
belongs to me, and the mixture be forbidden by law, he must again 
separate them, and he muBt hear all the mischief and loss which the 
separation may occasion. If an individual chooses in any work to 
mix my literary matter with his own, he must be restrained from 
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I.—" Liability tor Infringement of copyright (Continued). 

L-rINFRINGEMENT OF COPYRJGHT-(Concfttded). 

publishing th& literary matter which belongs to me ; and if the parts 
of the work cannot be separated, and if by that moans tho injunction, 
which restrained the publication of my literary matter, prevents also 
the publication of his own literary matter, he has only himself to 
blame.” Bowkor’s Copyright, pp. 256, 257. U 

Jb) That bodily transfer of citations is beyond ‘ 1 fair use ’ ’ was emphasized by 
Judge Ray in While v. Bender in 1911 (Ibid). Y 

(c) In all cases of alleged infringement the question whether there is a likeli¬ 

hood of, competition between the infringing work and the work 
infringed is an important factor in deciding whether a fair use has 
been made of tho latter or not. Weatherby and Sons International 
Horse Agency and Exchange Ltd., (1910), 2Ch. 297 (305), Parker, J.W 

(d) Knowledge is essential to the offence. Soe tho Law of Copyright by 

Robertson. 

(11) Copyright—Infringement—Catalogue illustrations in—Copyright in portion 
of publication how far protected - Fraud on the public—Mis-statements— 
“ Puffing ” statements. 

(а) The fact that the copyright in some of the illustrations in the plaintiff’s 

catalogue is vested in other persqps does not preclude him from suing 
to restrain an infringement of such of the illustrations as he has the 
copyright in. [Lamb v. Evans, (1392), 3 Ch. 462, F.]. 35 0. 463=12 
C.W.N. 753. Y 

(б) The objection that the catalogue contained certain statements which were 

not strictly accurate -no case of fraud on tho public having been made 
in the written statement—was held to be no answor to an action to 
prevent infringement of the copyright, such statements being taken 
to bo in tho nature of ‘‘.puffing ” statements. (Macfarlaine and Co. 

, v. Oak Foundry Co., (1883), 10 C?of S. Cas. (Sc) 801, R). (Ibid). Z 

(c) It was not sufficient for a defendant merely to give an undertaking not to 
publish in future illustrations which he admits to bo infringements of 
copyrights. He ought, on the commencement of the suit, to have 
offered to consent to an injunction with regard to these illustrations. 
(Ibid). t - A 

II.—INFRINGEMENT OF COPYRIGHT—EVIDENCE. 

(1) Mo original matter—Strongest evidence of piracy necessary. 

Where there is no original matter in the work, tho strongest evidence of servile 
limitation and piracy must be afforded before an action for an infringe- 
i ment of copyright can be successful. 1 Hyde 9. B 

(2) Proof flora common errors. 

In Bissel v. Welsh, Re Brightly Pennsylvania reports, in 1904, the United 
States Circuit Court held that repetitions of errors in citations were 
evidence of infringement by the author of his own reports published 
under an earlier contract by tho plaintiffs ; and in 1911, in Shepard 
v. Taylor, Judge Hazel held that common errors were prima facie 
proof of infringement. Bowker’s Copyright, pp. 267, 258. C 
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/.— "Liability for Infringement of copyright ” — (Continued). 

III.—MODES IN WHICH COPYRIGHT MAY BE INFRINGED. 

C 

Copyright may be invaded in several ways :— ^ 

(A) BY REPRINTING THE WHOLE WORK VERBATIM. 

(B) By REPRINTING VERBATIM A PART OF IT. 

(C) BY IMITATING THE WHOLE OR A TART, OR BY REPRODUCING THE 

WHOLE OR A PART WITH COLOURABLE ALTERATIONS. 

(D) BY REPRODUCING THE WHOLE OR A PART UNDER AN ABRIDGED 

FORM. 

(E) BY REPRODUCING *HE WHOLE OR A PART UNDER THE FORM OF 

. A TRANSLATION. 

See Copinger’s Law of Copyright, 4th Ed., p. 155. , D 

A.—By re-printing the whole verbatim. 

(1) Such piracy seldom committed. 

Piracies of the nature of this division are seldom committed, on account of 
* the case with which they could be detected and punished. Copinger’s 

Law of Copyright, 4th* Ed., p. 155. E 

(3) Mistaken right of defendant—Importation from abroad. 

When such cases do arise generally either the defendant has mistaken his 
rights or the infringement has been imported from abroad. 

N.B .—This was done in the case of a book imported from America, ‘ Clarke’s 
House of Lords Cases,’ Vol. viii; Bee Butterworth v. Kelly, (1888), 

4 T. L. R. 430. F 

B.—By re-printing verbatim a part. 

(1) Nature of such piracy—Criterion - Quantity of matter subtracted. 

Piracies of the nature of this division are far more frequent and more difficult 
of^detection. The quantity of mattor subtracted cannot in all cases 
be a true criterion of the extent of the piracy, for a work may be a 
piracy upon another, though the passages copied are stated to be 
quotations, and are not so extensive as to render the piratical work a 
substitution for tfio original work. Copinger’s Law of Copyright, 
4th Ed., p. 155. G 

(2) Extent of appropriation. ' ■ 

(a) In-questions as to the-which is necessary to establish an infringe¬ 

ment, extreme difficulty is usually experienced, for tl?e quality of 
tho piracy is frequently more important than the proportion which 
the borrowed passages might bear to the whole work See Tinsley v. 
Lacy, (1861), 1 H. and M. 747. H 

(b) If so much is taken that the value of the original is sensibly diminished or 

the labours of the original author are substantially, to an injurious 
extent, appropriated by another that is sufficient in point of law, to 
constitute a piracy pro tanto. The entirety of the copyright is the pro¬ 
perty of the author; and it is no defence that another jjerBon kaa 
appropriated a part and not tho whole of such property. Copinger’s ‘ 
Law of Copyright, 4 Ed., p. 156. I 

(3) Usual defences two. 

There are two usual defences in this class of cases(1) that the defendant has 
not exceeded the limit of “fair quotation” and (2) that what the defend¬ 
ant is alleged to have taken is from a source open to all the world. 
(Copinger’s Law of Copyright, 4th Ed., p. 156.) J 
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III.-MODES IN WHICH COPYRIGHT MAY BE INFRINGED— (Continued ). 

B.—By re-printing verblam a part— [Continued). . 
l. Fair quotation. 

(a) Quantity but slight test. 

(i) Whether the limits of fair quotation have been exceeded or not can seldom 
be determined simply by lroking to the quantity taken (Ibid). K 
. (ii) Lord Cottenham, in the cases of Brnmwell v. Halcomb ,(1836), 3 My. & Cr. 
737, and Saunders v. Smith , (1838), 3 My. & Cr. 711, adverting to this 
point, said: “When it comes to a question of quantity, it must bn 
very vague. One writer might take all the vital part of another’s 
book, though it might bo but a small proportion of the book in quan¬ 
tity. It is not only quantity, but value, that is always looked to. 
It is useless to refer to any particular cases as to quantity.” In short, 
the Court must often, in deciding questions of this sort, look to the 
nature and objects of the selections made, the quantity and vatue of 
the materitals used, and the degree in which tho use may prejudice 
the sale, or diminish the profits, or supersede the objects of the original 
work. Many mixed ingredients enter into the discussion of such 
questions. In somo cases a considerable portion of the materials 
of the original work may be fused into another work, so as to be 
indistinguishable in the mass of the latter, which has other professed 
• and obvious objects, and cannot fairly be treated as a piracy ; or they 

may be inserted as a sort of distinct and mosaic work into the general 
texture of the second work, and constitute the peculiar excellence 
thereof, and then it may be a clear piracy. If a person should, under 
colour of publishing ‘ elegant extracts ’ of poetry, include all the best 
pieces at large of a favourite poet, whose volume was secured by copy¬ 
right, it would be difficult to say why it was not an invasion of that 
right, since it might constitute the entire value of tho volume. L 

fiii) The case of Mawman v. Tegg, (1826)# 2 Russ. 385; 26 R.R. 112 is to tiiis 
purpose. There was no pretence in that case that all the articles of 
the encyclopaedia of the plaintiffs had been copied into that of the 
defendants ; *but large portions of the materials of the plaintiff’s 
work had been copied. Lord Eldon, upon that occasion, held that 
there might be a piracy of a part of a work, which would entitle the 
plaintiffs to a full remedyjand relief in equity. In prior cases he had 
affirmed the like doctrine. M 

(iv) In Wilkins v. Aikin (1810), 1 "f Ves. 422, ho said, “There is no doubt 

that a man cannot, under tho pretence of quotation, publish either the 
whole or a part of another’s book, although he may use, what in all 
cases it is difficult to define, fair quotation.” N 

(v) Whether the limits of lawful quotation have been exceeded is a question 

to be governed by the particular circumstances of each case. Oopinger’s 
Law of Copyright, 4tli Ed. p, 159. 0 

(vi) The defence of * fair quotation ’ may be pleaded where tho copyist has 

taken original copyright matter from a pre’ i, ioua,work. (Ibid-), p. 165. 

(b) Character of works to be regarded. P 

The charaoter of the books may be looked at; for an author will be allowed 

greater freedom of quotation if he is writing a book of an entirely 
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III.—MODES IN WHICH COPYRIGHT MAY BE INFRINGED— (Continued). 

B.—By re-printing verbatim a rt—( Continued). 

different character from that from which he quotes, than if the 
books directly compete with one another. See Bradburry v. Hotten, 
(1872), L.R. 8 Ex. 1. But see Leslie v. Young, (1894), A. C. 385. Q 

2.—Common source. 

(а) Source open to all the world. 

The second common dofeqpo above alluded to is raised where the* previous 
writer has embodied in his work information which is matter of oom- 
mon knowledge or common observation, and which cannot well be put 
in different language, or selections from non-copyright sources. See 
Copinger, 4th Ed., p. 165. R 

(б) Defence raised in cases of compilation. 

This defence is chiefly raised in cases of compilation. All definitions of the 
same thing must be nearly the same, and descriptions, which are 
definitions of a mord lax and fanciful kind, must always have in some 
degree that resemblance to each other which they all have to their 
object- Consequently in compiling such works as dictionaries, 
gazeteers, grammars, maps, arithmetics, almanacs, concordances, 
encyclopedias, itineraries, guide books, and similar productions, tho 
materials to a considerable extent, must be nearly identical, and the 
prior compiler cannot monopolise what did not originate with hip- 
self, nor a subsequent compiler employ a prior arrangement and 
materials to such an extent as to be a substantial invasion of the 
anterior compilation. (Ibid). S 

(c) How far prior literature may be used. 

(i) The question as to how far advantage may be reaped from the work of 

another, and what use may be legitimately made of it, is difficult of 
solution. (Ibid), p. 167. T 

(ii) Perhaps the strongest case in favour of the adoption by a subsequent 

compiler of the work of a preceding one, is that of Cary v. Kearsely 
(1802) 4 Esp. 168 ; where Lord Ellenborough thought that the formor 
might fairly adopt part of the work ot the latter, and might so make 
use of his labours for the promotions of science and the benefit of the 
public ; but having done so, he was of opinion that thqquestion would 
be, was the matter so taken used fairly with that view, and without 
what ho might term the animus furandi ? For while he considered 
himself bound to secure every man in the enjoyment of his copyright, 
he was fearful of putting manacles upon science. (Ibid). 0 

(d) Compiling for various objects. 

It will be seon from what has been already said that there is nothing to prevent 
a person from copying common materials from an existing compilation 
and arranging and combining them in a new form, or u^ing them for 
a different purpose. 

The first compiler bad no copyright in the oommon materials, but only in his 
own arrangement of those materials, and if this be not infringed, 
though the subsequent compiler may have considerably profited by 
its compilation, yet there would be no remedy. There would be a differ¬ 
ence, however, if the first compiler had so worked upon the common 
materials, whether by translation, paraphrase, or abridgment, as to 
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BP.—By re printing verbatim part -{Concluded). 

have practically elaborated a new work. Thus would he have placed 
i the stamp of authorship upon tho same, and have acquired a title 
thereto accordingly. {Ibid.), 190. y 

(e) Copying general arrangement. 

Where the arrangement or general plan has been ccpicl, there may or may not 
bean infringement of the rights of tho first compiler. The principle 
would seem to be this: that wbbre the arrangement or general plan 
only is copied, the materials used being different, there is no infringe¬ 
ment. [Ibid). 

(/) A compiler must produce an original result. 

(i) The compiler of a work in which absolute originality is of necessity 

excluded, is entitled, without exposing himself to a ohargo of 
piracy, to make use of preceding works upon the subject, wljpre he 
bestows such mental labour upon what he has takou, and subjects it 
to such revision .md correction as to produce an original rosult, 
provided that he docs not deny the uso made of such preceding 
works, aDd the alterations are not merely colourable Spiers v. Brown , 
(1858), C W. R. 352. ’ X 

(ii) So in the case of a descriptive catalogue of fruit and treos, tho Court was 

of opinion that tho later compiler might use the work of his prede¬ 
cessor as a guide or instructor ; but might not copy tho descriptions 
from it, although he should verify and correct them from specimens 
of fruit before him. Though ho could not be prevented from getting 
much aid in the way of information, suggestions, &c., from the 
protected work open before him, he must wnte his own descriptions 
from actual specimens, or common sources of information. Hogg 
v. Scott, (18741, L..R 18 Eq. 444. Y 

(iii) To further illustrate the principle, take the e-ise of a dictionary. Thpre 

may be a certain degree of skill exfiibited as to order and arrangement, 
and there may be a good deal of ingenuity exhibited in tho selection 
of phrases and illustrations, which are the best exponents of tho 
sense in which the word is to be used : and there may also be great 
labour in the logical deduction and arrangement of the word in its 
different senses, when the seuse of tho word departs from its primary 
singnification ; but there*cannot be copyright in much of tho inform¬ 
ation contained in the nymorous dictionaries published, each 

necessarily having a large number of words identically similar. 

• • 

The great point to decide in such cases is whether in the particular case the 
work is a legitimate use of the plaintiffs publication in the fair exercise 
of a mental operation deserving the character of an original work. 
See Wilkins v. Aikin, (1910), 17 Ves. 422. S& 

C.—By imitation the whole or part by re-production with colourable 

alterations. 

(1) Copyright infringed by imitation. 

Copyright may be infringed by imitating thejwhole or a £art, or by ro-prodoeing 
the whole or a part with colourable alterations. Copingec’s Law of 
Copyright, 4th Ed., 174. 

76 JP 
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C.—By imitation the whole or part by re-production with colourable 

• alterations— (Concluded), 

(2) Copy and imitation, distinction between. 

(a) A copy is one thing, an imitation or resemblance another. {Ibid.), p. 175. B 

(b) It is indeed certain, that whoever attempts any common topic will find 

unexpected coincidences of his thoughts with those of other writers ; 
nor can the nicest judgment always distinguish accidental similitude 
from artful imitation. (Ibid). C 

(c) “There is likewise," says Dr. Johnson, “a common stock of images, a 

settled mode of arrangement, and a beaten track of transition, which 
all authors suppose themselves at liberty to use, and which produce 
the resemblance gonerally observable among contemporaries. 80 
that in books which best deserve the name of originals there is little 
new beyond the disposition of materials, already provided ; the same 
ideas and combinations of ideas have been long in possession of other 
hands; and by restoring to every man his own, as tho Romans must 
have returned to their cots from the possession of the world, so the 
most inventive and fortilo genius would reduce his folios to a few pages. 
Yet tho author who imitates his predecessor only by furnishing him¬ 
self with thoughts itnd elegancies out of the same general magazine 
of litorature, can with little more propriety bo reproaohed as a! 
plagiary, than the architoct can bo censured as a mean copier of 
Angelo or Wren because ho digs his marble from the same quarry, 
squares his stones by tho same Art, and unites them to columns of 
the same order ” (Ibid). D 

(8) One test—Substantial identity. 

Tho most general teat is that of substantial identity. Is the similarity 
between the two wftrks such as to make the one substantially identi¬ 
cal with the other? nas the second author produced what is 
substantially an independent work, or bps ho appropriated merely the 
fruits of another’s labour? Wilkins v. Aikin, (1810). 17 Ves. 422. E 

N.B. —Each case must depend on its own peculiar circumstances.,'. 

(4) Not every imitation a proof of plagianism. 

" As not every instance of similitude ” observes Dr. Johnson, 11 can be considered 
as a proof of imitation, so not every imitation ought to be stigma¬ 
tized as plagiarism- The adoption of a noble sentiment, or the 
insertion of a borrowed ornament, may sometimes display so much 
judgment as will almost compensate for invention; and an inferior 
genius may, without any imputation of servility, pursue the path of 
the ancients, provided he declines to tread in their footsteps.” 
Oopinger’s Law of Copyright, 4th Ed., p. 178. F 

D.—By re-production under an abridged form. 

<1) Infringement by abridgment. 

(a) Copyright may be infringed by re-producing the whole or a part under an 
abridged form, (Ibid). 0 
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D.—By re-production under an abridged form -(Concluded). 

(b) A fair abridgment, when the understanding is employed in retrenching 

unnecessary circumstances, is not a piracy of the original work. Such 
an abridgment is allowable, and is regarded in the light of a new 
work (Ibid). H 

(c) To constitute a proper abridgment, the arrangement of the book abridged 

must be preserved, the ideas jnust also be taken, and expressed in 
language not copied but condensed. To copy certain passages and 
omit others, so as to reduce the volume in bulk, is*not such an abridg¬ 
ing as 'the Court would recognize as sufficiently original to proteot 
the author. The judgment of the abridger must bo called into play 
in condensing the views of the author (Ibid), p. 179. I 

(d) But abridgments are not favoured, and whether an abridgment is a piracy 

or not, dopends not only upon the quantity but the value of the fhatter 
extracted ; and if the result is, in effect, to substitute the one work 
for the other, it is a piracy ; the point where a damage and conse¬ 
quent injury may be perceived, varies ki each case, and cannot be 
definitely stated. Collet on Torts. J 

( 2 ) Abridgment and a compilation. 

There is a clear distinction between an— 

As the American Judgo Leavitt, well observed in Story’s Executors v. 

Holcombe, 4 McLean (Amer) 314, 11 A compilation consists of selected 
extracts from different authors ; an abridgment is a condensation of 
the views of the author. The former cannot bo extended so as to 
convey tho same knowledge as the original work ; the latter contains 
an epitome of the work abridged, and consequently conveys substan¬ 
tially tho same knowledge. The former cannot adopt the arrange¬ 
ments of the works cited , tho letter must adopt the arrangement of 
the work abridged. Tho former infringes the copyright, if matter tran¬ 
scribed, when published, shall impair the value of the original book ; 
a fair abridgment though it may injure the original is lawful.” 
Copinger’s Law of Copyright, 4th Ed., pp, 179, 180. 1^ 

E.—By translation. 

(1) Copyright infringed by translation. 

Copyright may be infringed by re-proflucing the whole or part under the form 
. of a translation. Translations are protected in England and an 
unauthorized copy of a translation, though the original be not 
entitled to copyright here, but is open to any number of persons to 
translate, is a piracy. (Ibid), p. 187. L 

(2) Translations of protected work a piracy. 

(a) It is clear that an unauthorized translation of a protected work is a viola¬ 

tion of the copyright therein, for a translation cannot be made 
without appropriating the entire substance of the protected com¬ 
position. (Ibid). II 

(b) It has been argued that the translator by bis own labour and skill re-pro¬ 

duces in a new and useful form what is practically a new work, and 
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III.—MODES IN WHICH COPYRIGHT MAY'BE INFRINGED— (Concluded). 
E.-By translation— (Conceded). 


that having exercised independent labour in its production ho is 
entitled to publish. (Ibid.) N 

(c) But the same reasoning would lead to the conclusion that a person might 

re-publish any protected work, if he did so with notes which required 
the exercise of independent labour. (Ibid). 0 

(d) A translation of an unprotected wprk is certainly a work deserving of copy¬ 

right, and in respect of which copyright may be obtained, but the 
allowing of a translation to be issued of a protected work without the 
consent of the author is a very different thing, (Ibid.) P 


(3) Principle on which this rests. 

The principle on which the position rests, that an unauthorized translation of 
a protected work is piratical, is that the property of the author con¬ 
sists not m the language alone ; but in the matter of which the 
language is but the expression and moans of communication. It is 
in the substance of the composition and not in the form only. And 
the matter is as much taken possession of by the translation into a 
different language, as it would bo by a transcript of its language only. 

(Ibid). Q 

•> 

(4) Infringement of copyright—Translation. * 

The plaintiffs were London T’ublishers, and the'dofendant had translated cer¬ 
tain English works, e.g.. Todbunter’s Mensuration, Barnard Smith’s 
Algebra, etc., into the Urudu language for the use of students, and 
sold and distributed copies of such translations in various parts of 
India. The plaintiffs alleged that they were the proprietors of the 
copyright, but Farran, J. held that a translation was not a copy and 
that the defendant by translating had not infringed the plaintiff’s 
Copyright. 19 B. f>57. R 

Sco, also, 14 B. 58G (589) ; see however 15 P. R. 1893, noted under 8. 5, supra. 

N.B. —Noto the difference between the English Law which considers transla¬ 
tion to bo an “ original composition,” and the decision of the Bombay 
High Court in 19 B. 557 and 14 B. 58G. ,« S 


IV.—EXCEPTIONS 

(1) Exceptions from infringement. • 

(а) The doctrine of infringement cannot be invoked to obtain monopoly of any 

particular subject, and the authorized s biographer of President Garfield 
was denied reliof in 1889, in Gilmore v. Anderson , when he sought to 
prevent the publication of a life- of Garfield by another writer. 
Bowker’s Copyright, p, *255. <■ ’ T 

(б) Nor will mere similarity of treatment of the same subject constitute 

infringement. (Ibid). U 

(3) Fair use. , 

' (a) A copyright owner cannot - prevent another person from publishing the 

matter contained in his book, if invented or oollected independently 
or from making “ fair usebf its contents. (Ibid). Y 



S. 7] 


* |tat XX of 1847 (THE INDIAN COPYRIGHT ACT). . 45 

/" Liability for Infringement of copyright (Concluded). 

, TV.—EXCEPTIONS - (Colluded). 

(6) “ As a question of Strict law, apart from exceptional oases, the privilege of 
fair use accorded to a subsequent writer must bo such, and such only, 
as will not cause substantial injury to the proprietor of the first public 
cation; but cases frequently arise in which, though there is some 
injury, yet equity will not interpose by injunction to prevent the 
further use, as where the amount copied is small and of little value, 
if there is no proof of bad motive, or where there is a well-founded 
doubt as to the legal title, or where there has boon long acquiescence 
in the infringement, or culpable laches and ne*gligence in seeking 
redress,'especially if it appear that the delay has misled the respond¬ 
ent.” Lawrence v. Dana, 4 Cliff 1 (83). W 

(c) In the case of a book the following ways of using the work have been deci¬ 
ded to be fair ;— 

(i) Using the information or the ideas contained in it without copying its 

words or imitating them so as to produce what is substantially a copy. 

(ii) Making extracts (even if they are not acknowledged as such) appearing 

under all the circumstances of tlio case, reasonable in quality, number 
and length, regard being had to the object with which the extracts arc 
made and to the subjects to which they relate. 

(lii) Using one book*on a given subject as a guide to authorities afterwards 
independently consulted by the author of another book on tho same 
subject. • 

(iv) Using one book on a given subject for the purpose of ohecking tho 
results independently arrived at by the author of another book on the 
same subject. [See Digest of tho Law of Copyright, by Sir James 
Stephen, Copyright Commission, 1878, p. lxx; cited in Oldfield’s 

• Law of Copyright, p. 57.] X 


(3) Law digests. 

"In 1896, in Mead v. West Pub. Co., concerning rival annotated editions of 
• “ Stephen on pleading,” then out of copyright, where the defendant’s 

editor admitted having {dipped the text from the complainant’s edi¬ 
tion and having obtained some ideas or suggestions from it, Judge 
Lochren, in the United Statfes Circuit Court in Minnesota, held that 
there was no infringement because non-copyright matter could not be 
protected in a copyright work from suoh clipping, because the defend¬ 
ants’ notes were original even though suggested from the other, and 
because the few errors and citations in common were immaterial Bince 
there were many new citations and the work was on the whole the 
result of original research. Bowker’s Copyright, p. 257. X 

M. 

2,—“ Any person . ” 

Any person—Company. 

Any person includes company. Marsills v. Gibbons, (1874), L R. 9 Ch. 518; 
Melean v. Moody, 20 Seas. Gas. 1154. Z 
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3.—“ Print ... .proprietor thereof.” 

Translations—Copyright. t 

(а) Translations are not copies, and the defendant by translating the books had 

* not infringed tho plaintiff’s copyright. 19 B. 557. See however 

16 P.R. 1883, noted under S. 5, supra, which is in accordance with 
the English rulings. A 

(б) A person who translates a book into another language is not thereby guilty 

of an infringement of copy-right. 14 B. 586. But see 15 P.R. 1893. B 
(c) S. 7 of Act XX of 1847, says ” If any person shall print or cailse to bo 
printed, either for sale or exportation, any book in which there shall 

bo subsisting copy-right.shall be liable, etc., etc.” 14 

B. 586, 589. . 0 

<e2) The use of the words “ print or cause to be printed” only, and the omission 
of the word “translate” appoars very important, considering the 
doubts that|the Act was intonded to remove. (Ibid). D 

, (e) No definition of the term “ book” is given in the Act. (Ibid). B 

(/) The definition given in 5 and 6 Vie., c. 45, does not mention translation. 

(Ibid). ’ F 

(g) It is apparent that a translation and a copy stand on different footings; on 
the former the skill and time and labour of another have been 
employed, and a book has been produced available for adifierent class 
or race of readers. .There is not necessarily any competition between 
the two.' Under English law it appears that a translation has beeri 
always considered to be an original cofapositum. It was on this view 
of the Law that Wyatt v. Barnard, (3 Y. & B., 77) was decided. 
(Ibid.); Cf. 15 P.R. 1893. . G 

4.—” Suit.” 

(1) Almanac—Burden of proof—Injunction. 

In a suit for injunction onjthe ground of infringement of plaintiff’s copyright in 
an almanac published by him, it was found that the tables given in 
the parties’ almanacs tallied, except as regards minutes and seconds 
that the calculations were admittedly worked out on what are known 
as Makrand and, that thore were other almanacs which resembled the 
defendants. Held that these findings were not sufficient to establish 
piracy on the part of the defendants. 95 P.L.R.1910<=8 Ind. Cas. 
497. . , H 

Held also, that the fact that in previous years the defendants obtained inform¬ 
ation for their almansfcs from plaintiff on payment of money did 
not affect the case. The weakness of the defence does not make up 
for want of proof of the allegation of the plaintiff. (Ibid). I 

(2) Infringement may be restrained by injunction. 

See 13 B. 358. % ' J 

(3) Injunction. 

9 —must 1 be applied for promptly and there must be no unnecessary delay. 

Mawman v. Tegg, (1826), 2 Russ. §55 (393). K 

(1) Profits of infringed)ent. 

It is immaterial that the . have been large or small. Nicola v., Pitntfm, 

(1884), 26 Ch. D. 374 (879). L 
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(5) Part clearly infringed. 

Where part of work is clearly infringed, an injunction will be granted by the 
Court without waiting till the whole amount infringed is ascertained. 
Smith v. N.S.W. Ry. Co., 23 L.J. Ch. 662. M 

(6) Infringement of copyright—Suit for injunction. 

A suit for injunction to restrain a piracy of Copyright by the sale of a book, 
published more than a year before suit, is not barrod by S. 26, cl. 46, 

• 5 and 6, Vic. or by Art. 40, Sch. II of the Limitation Act, 1908. 

17 C. 951. • N 

N. B. —Suits for compensation for infringing Copyright are governed by 
Art. 40* Limitation Act, 1908. 

5.—" Local Court.” 

(1) Copyright—What constitutes—Infringement of—Jurisdiction in cases of. 

The plaintiff having translated into Bengali a book which bad boon anony¬ 
mously published in English, published it as his own with*a fow 
corrections and additions, and registered such Bengali book as his 
undor Act NX of 1817. The defendant published the same book 
literatim et verbatim under a different title At the hearing defendant 
raised two issues, ono as to the jurisdiction r>f tho Small Cause Court 
to entertain such an action, and another as to whether or not plaintiff 
was entitled to the copyright qf the work. The Judges of the Small 

' Causa Court differing on the question of jurisdiction, the whole case 

was referred to tho Supreme Court, when it was held— 

1st—that by Act IX of 1850, which was passed after the Copyright Act, the 
Small Cause Courfhad power to try such suits where the damages 
claimed did not exceed 500 rupees ; and 

2nd—that the plaintiff had such a copyright in his book as entitled him to 
maintain the action. Gasper 182=2 I. D., O. 8. 949. O 

(2) Infringement of Copyright - Jurisdiction of Smali Caus Court—Damages not to 
exceed Rs. 800. 

(i) According to the literal reading of S 7, the person infringing a copy¬ 

right, if he’offends within the local limits of the jurisdiction of any 
"■ Court of Judicature established by Her Majesty’s Charter, ia rendered 

• liable not to an action generally but to an action in such Court. 
31. D., O. 8. 762 (764)., P 

(ii) But the real meaning of the section is that if a person infringes a copyright 

he shall be subjected to an Action for damages. (Ibid), Q 

(ii!) Such action, if the infringement takes place within the looal limits of a 
Court of judicature established by Her Majesty’s Ohaeter, to be 
brought in such Court. (Ibid). R 

• £v) From the time of passing the Copyright Aot up to the time of the passing 

of Aot IX of 1850, it is clear that an action for an infringement within 
the looal limits of the Supreme Court of Judicature could haste been 
brought only in such Court. (Ibid). 8 

(v) But by the Aot IX of 1860, whioh was passed aftej the Copyright Aot, the 
Small Cause Court has acquired jurisdiction in all suits for damages 
not exceeding hs. 600, unless suoh suit falls within the proviso of 
S. 37. (Ibid). T 
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(vi) The Small Cau9e Court has jurisdiction to try suits for damages not ex¬ 
ceeding Rs. 500 for the infringementiof a copyright. {Ibid). U 

(3) Suit Tor infringement of copyright—Jurisdiction of Small Cause Court. ■ 

(a) The Copright Act XX of 1847 had, in effect, provided in S. *7) that, “if 
any person infringed a copyright, the offender, if the offence was com¬ 
mitted within the local limits of the jurisdiction of any of the 
Chartered High Courts, should be liable to anv action in such Court; 
and that, if he offended in any other part of the British territories, 
he should bo liabld to a suit in the highest local Court exeroising 
Original Civil Jurisdiction ’’7 0 L.R. 471 (473) = 6 0. 499. Y 

W “ That being the law in 1847 the Presidency Small Cause Courts Act was 
passed in 1850, giving the Small Cause Court exclusive jurisdiction in 
all suits for damages up to a certain amount; and Sir Barnes Peacock 
and tho other Judges held in Gasper 185 that by that Act the juris¬ 
diction which had been given to the High Court by the Act of 1847 was 
transferred to the Small Cause Court in suits up to the prescribed 
amount for infringement of copyright..” (Ibid). W 

(c) “ By that decision, which appears to be quite correct, the Court is of course 

bound. And by a parity of reasoning the Mofussil Small Cause 
Courts, when they wero established in 1865, obtained exclusive 
jurisdiction in the mofussil to try suits for damages for infringement 
of copyright up to »certain amount.” (Ibid). X 

(d) “ But since these Small Cause Court Acts were passed', S. 7 of Act XX of 

1847 has been amended by Act XII of 1876, and that section now m 
effoct runs thus : — 

" If any person shall infringe any copyright, the offender shall be liable to a 
suit in the highest local Court exercising Original Civil Jurisdiction.” 
Ibid. X-l 

(e) “ As therefore, by the Act of 1865, the Legislature transferred the jurisdic¬ 

tion in cases for infringement of copyright up to certain amount from 
the District Court #o the Small Causo Courts, so that Act of„1876 has 
re-transferred the jurisdiction in such suits back again to the District 
Court.” (Ibid). . Y 

(() “This Appears to be the plain meaning of the Legislature, and it is certainly 
founded on muoh good reason ; for these suits for infringement of 
copyright involve questions of great difficulty, and should be tried by 
the Court most competent Ob deal with them.” (Ibid). Z 

(g) “ It appears to be that the gection as altered must be regarded as a fresh 
enactment of tho Legislature, and this being so, there CJjn be doubt 
that the intention of the Legislature is that these cases arising in the 
mofussil should now bo tried in the Court exercising the highest 
Original Civil Jurisdiction, which, in the present instance, is the 
Court of the District Judge ” (Ibid). tA 

(A) So all suits in the mofussil for infringement of copy wright must be brought 
in the Court of the Judge of the district. (Ibid), B 

(4) Copyright, infringement of— S. 9 and 6 Yic. C. 45—Jurisdiction - Order for books 
sent from Borabay.to Delhi—Value payable post. 

The plaintiffs were publishers in London. Tbe defendant carried on a printing 
and publishing business at Delhi. Between the yean 1869 and 1891, 
the defendant translated certain English works {«. g. Todhuntera’s 



49 


8e.7&fl Y ct XX Of 1847 (the INDIAN COPYRIGHT ACT). 

' 5,—“ Local Court."— {Concluded), 

Mensuration, Barnard Smith’s Algebra, eto.) into the Urdu language 
for the use of^aative students and sold and distributed copies of such 
translations in various p*rts of India. The plaintiffs alleged they 
were the proprietors of the copyright in the said books, and they 
sued in Bombay for a declaration of their ownership, and that the said 
books printed and sold by the defendant were an infringement of the 
said copyright and for an injunction, etc. In June, 1894, the plain* 
, tiffs’ agent who was then in India, instructed the Bombay firm of 

Sunder Pandurang to send an order for copies of the translations pub¬ 
lished by the defondant. Tbe firm accordingly \^roto a lotter to the 
, defendant at Dolhi requesting him to send the books to Bombay by 

value payable post, which the defendant did and he roceived the 
amount from the post office at Delhi. The defendant, pleaded (infer 
alia) that the High Court of Bombay had no jurisdiction, and ho 
denied that he infringed the plaintiffs’ copyright. 

Held, that no part of the plaintiffs’ cause of action arose in Bombay so as to 
give them a right to sue under cl. 12 of the Letters Patent. The act 
of Sunder Pandurang in paying for and receiving the goods formed no 
part of tho defendant’s offence, which was completed when he posted 
the books at Dolbi. 19 B. 557, C 

(5) Infringement at Lahore—Defendant a resident of Lahore-Demand for surren- 
• der at Aligarh -Jurisdiction of the Court at Aligarh to entertain suit. 

(a) A suit for infringement of copyright oan be brought only in the Court with¬ 

in the local limits of whose jurisdiction the cause of action arises or 
the Court within whose limits tho defendant resides. 7 A.L J. 928 
=7 Ind. Cas. 101. D 

( b ) The defendant, a resident of Lahore, printed a book in which the plaintiff 

alleged he had a copyright. The plaintiff resided at Aligarh where he 
instituted a suit for damages. Helfl that tho cause of action arose at 
Lahore and the Court at Aligarhdiad no jurisdiction to entertain 1 the 
suit. (Ibid). E 

8. * * * * ' Id any suit or action brought in any of 

" the Courts cf Judicature established by Her 

by N °defendaiit 8iVe to Majesty’s Charter under the provisions of this Act 
plaintiff in suit for against any person, for printing any such book 
right! gmg C ° Py f° r sale, h* re or exportation, or for selling, pub¬ 

lishing or exposing to sale 1 or hire, or causing to 
be sold, published or exposed to sale or hire, or for having in his 
possession for sale or hire, any such book so unlawfully printed, the 
defendant, on pleading thereto, shall give to the plaintiff a notice 2 
in writing of any objections on which he means to rely on the trial 
of such action; 

and if the nature of his defence be that the’plaintiff in such 
action was not the author’or first publisher of the book in which he 
shall by such action claim Copyright, or is not the proprietor of the 

76 O 
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Copyright therein, or that some other person than the plaintiff was 
the author or first publisher of such book, or is the proprietor of the 
, Copyright therein, th/n the defendant shall 

stated in notice when specify in such notice the name oi the person 
denied* plaintia is who he alleges to have been the author or first 
publisher of such book, or the proprietor of the 
Copyright therein, together with the title of such book, and the 
time when and the place where such book was first published ; 

otherwise‘the defendant in such action shall not, at the trial or 
hearing of such action, be allowed to give any 
Effect of omission, gy^g^g that the plaintiff in such action was not 

the author or-first publisher of the book in which he claims such 
Copyright as aforesaid, or that he was not the proprietor of*the 
Copyright therein, and at such, trial or hearing no other objection 
shall be allowed to be made on behalf of such defendant than the 
objections stated in such notice, or that any other person was the 
author or first publisher of such book, or the proprietor of the Copy¬ 
right therein than the person specified in such notice, or give in 
evidence in support of his defence any other book than one substan¬ 
tially corresponding in title, time and place of publication, with the 
title, time and place specified in such notice . 1 

(Notes). 

(1) Legislative changes. 

The words “ And it is hereby enacted that after the passing of this Act ” were 
repealed by the Repealing Act, 1874 (XVI of 1874). - P 

(2) Seotion—Source. 

t 

Cf. the Copyright Act, 1842 (5 & 6 Viet., o. 45), 8. 16. 

See the following English Cases :—Hale v. Bradbury, <1879; 12 Ch. D. .886; 
Wame <Jb Co. v. Seebohm j, (1888) 39 Ch. D. 73 (83); Muddock v. 
Blackwood, (1898) 1 Ch. 58. Q 

t 

I.—" Exposing to sale.” 

Offer for sale—Expose for sale. 

(a) A person who quotes an approximate price for a copyright work in the 
negotiations for sale does not “ offer for sale.” Wolff v. W<pod t (1990), 
Times, Oct. 31, p. 5. g 

(5) (i) Nor does he 11 expose for sale ” if he canvasses for order and shows an 
infringing copy of a book. Britain v. Kennedy, (1905) 19 T.L.R. 
122 .* | 

(ii) Producing a sample work of sculpture and asking for orders in accordance 
with it is not an exposing for sale. (Ibid). J 
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, 2.-“ Notice.” 

Registration of * copyright—Proprietorship disputed - Notice—Act XX of 1847, 

8. 8-Praotice—Procedurl. 

* • 

The plaintiffs had registered themselves as tho proprietors of the Copyright in 
i the books in question both in London and in India. The defendant 
had not given notice of his intention to dispute the plaintiffs’ copy¬ 
right as required by S. 8 of Act XX of 1847. 

Held that the plaintiffs' copyright in the books had been established. 19 B. 
557. * . K 


9. 


Particulars to be 
stated in defendant’s 
answer to suit. 


* * * In any such suit or action as last afore¬ 

said brought in any Zila Court or other local 
Court as aforesaid the defendant shall state in his 
answer all such matters as he means to rely on, 
* and which by the last preceding section the de¬ 

fendant in any suit or action brought in any of the Courts of Judi¬ 
cature established by Her Majesty’s Charter is required to give 
notice of in writing ; otherwise such defendant shall be subject to 
the same consequences for any omission in his 
answer as a defendant is made subject to by th e 
last preceding section fo# any omission in his notice. 


Effect of omission. 


Copyright in ency¬ 
clopedia, review, 
etc. " 


(Note). 

Legislative changes. 

The words ‘ ‘ And it is hereby enacted that, after tho passing of this Act" were 
repealed by the Repealing Act, 1874 (XVI of 1874). L 

10. * * * * When any .publisher or other person 

' shall, within the said territories, before or at the 
time of the passing of this Act, but after the pass¬ 
ing of the said Act of Parliament, 3 & 4 Wm. IV, Wm. 
* cap. 85, haye projected, conducted and carried 
on, or shall hereafter project, cohduct or carry on, or be the pro¬ 
prietor of any encyclopaedia, review, magazine, periodical work or 
work published in a series of books or parts, or any book whatso¬ 
ever, and shall have employed or shall employ any persons to com¬ 
pose the same, or any volumes, parts, essays, articles or portions 
thereof, for publication in, or as part of, the same, and such work 
volumes, parts, essays, articles or portions shall have been, or shall 
hereafter be, composed under such employment, on the terms that 
Copyright therein shall belong to such proprietor, projector, pub¬ 
lisher or conductor, and paid for by such proprietor, projector, pub¬ 
lisher or conductor, 
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the Copyright in every such encyclopaedia, reviev^ magazine, 
periodical work and work published in a series of bpoks or parts, 
and in # every volume, part, essay, article ^dd portion so composed 
and paid for, shall be the property of such proprietor, projector, 
publisher or conductor, who shall enjoy the same rights as if he 
were the actual author thereof, and shall have such term of Copy¬ 
right therein as is given to the authors of books by this Act, except 
only that in the case of essays, articles or portions forming part 
of and first published in reviews, magazines, or other periodical 
works of a like nature, after the term of twenjty-eight years from 
the first publication thereof respectively, the right of publishing the 
same in a separate form shall revert to the author for the remainder 

of the term given by this Act: 

< * 
Provided always, that during the term of twenty-eight years 

Consent of author said proprietor, projector, publisher or 

to publication conductor shall riot publish any such essay, article 
or portion separately or singly without the 


singly. 


consent previously obtained of the author thereof or his assigns : 

Provided also, that nothing herein contained shall alter or 
Employe's right ' a ^ ec ^ Me right of any person who shall have been 


to publish separate¬ 
ly. 


or shall be so emplpyed as aforesaid, to publish 
any such his composition in a separate form, who, 
by any contract^ express or implied, may have reserved or may 
hereafter reserve to himself such right; but every author reserving, 
retaining or having such right, shall be entitled to the Copyright in 
such composition when published in a separate form according to 
this Act, without prejudice to the right of such proprietor, projector, 
publisher or conductor as'aforesaid. 

(Note), 

Legislative changes. 1 

The words “ And it is hereby exacted that” wore repealed by the Repealing 
Act, 1874 (XVI of 1874). . M 


11 . 


* 


* * The proprietor of the Copyright in any 

encyclopaedia, review, magazine, periodical work 
tor of Copyright on or other work published in a senes of 'books or 
registry ° ntry m P ar f 3 shall be entitled to all the benefits of the 
registration in the office of the Secretary to the 
Government of India for the Home Department, under this Act, on 
entering in the said Book of Registry the title of such encyclopaedia, 
review, periodical, work or other work published in a series 
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of books or parts, the time of the first publication of the first volume, 
number or past thereof or of the first volume, number or part first 
published after the passing of this Act, in any such work which shall 
have Seen published heretofore, and after the passing of the said Act 
of Parliament, 3 & 4 Wm. IV, cap. 85, and the name and place of cTs?' 
abode of the proprietor thereof and of the publisher thereof when 
such publisher shall not also be the proprietor thereof. 

(Note). 

Legislative changes. 

The words “ And it is hereby enacted that ” were repealed by tho Repealing 
Act, 1874 (XVI of 1874). N 

12. * " * * All copies of any book wherein there shall 

, be Copyright 2 and of which entry shall have 
Proprietorship of , w , b . ’ . _ / , , 

copies of book die- been made in the said Registry Book, and which 

gaily printed. 1 shall have been unlawfully printed without the 

consent of the registered proprietor 3 of such Copyright in writing 

under his hand first obtained shall be deemed to be the property of 

She proprietor of such Copyright and who shall be registered as such; 

and such registered proprietor shall, after demand thereof in 

writing 4 , be entitled to sue for and recover the same or damages 3 

for the detention thereof. 

(Notes). 

(1) Legislative changes. 

The words “ And it is hereby enacted, tha? ’ ’ were repealed by the Repealing 
Act, 1874 (XVI of 1874). " 0 

( 2 ) Scope of section. 

Semble —This section applies as much to tho innocent possessor of a pirated 
copy, as to the printer and publisher in possession of a whole edition 
of pirated copies of a booR and the same duty is cast upon both. 7 A.L. 

J. 923=7 Tnd. Can. 101. , P 

“ Proprietorship of copies of book Illegally printed. 

(1) Delivery by person in possession of pirated copies of book. 

8. 12 of tho India Copyright Act, 1847, does not require a person in possession 
of pirated copies of a book to delivor them to the proprietor of the 
copyright at any place selected by the latter. The place of residence 
of the person making the demand is besides the question. 7 A.L J. 

923**7 Ind. Cas. JQ1. Q 

(2; Copies to be delivered. 

i 

The copies printed and published must be delivered up. Mansell v. Valley 
Printing Co.. (1908) 1 Ch. 567. R 
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2 “ Book......copyright.” 

(1) Copyright in * selection ’ of poems. * 

f There i3 copyright in a ‘ selection ’ of poems. , The true principle applicable to 
cases of this kind is, that one person is not at liberty to use fir avail 
himsolf of the labour, which another has been at for the purpose of 
producing his work, that is, in fact, merely, to take away the result 
of another man’s labour, or in other words his property. 17 C. 951. 8 

(2) Successive issues of “ selection ” of poems, nature of. 

In the absence of any reason to suppose the contrary it is reasonable to assume 

that successive issues of a book of the kind, known as “selection ” of 

poems, undorthesame namo, are substantially the same book. (Ibid). T 

* 

3 —“ Registered proprietor. ” 

(1) Registry not showing assignment by author to publishers the proprietors of a 
book. 

• Where it was contended that the author of a book, in whom the copyright vfould 
prima facie be, being one person and the property being registered in 
the name of the publishers and proprietors of the book, the registry 
was bad because it did not show an assignment to them, held , that it 
was not necessary that the registry should show an assignment of the 
copyright by the author to the publishers. 17 C.951. [ D ., 29 M. 292]. U 

(3) Registration not containing individual names and addresses of the partners itf 
the Arm—Effect. 

The Registration was not bad because it contained the firm and business 
address of the plaintiffs (the publishers and proprietors of the book), 
and not the individual names and addresses of the partners in the 
firm. 17 G. 951. Y 

* 

4.~“ A tter demand thereof In writing. ’’ 

ENGLISH LAW AND INDIAN LAW. 

(it English Law. 

Under the Copyright Act of 1842, previous domand in writing was necessary. 
This no longer seems to be the case. See S. 7 of the English 
Copyright Act of 1911. 

(ii) Indian law. 

The registered proprietor is entitled to sue for and recover, after demand in 
writing. ^ W 

S.—“ Proprietor. . damages. ” 

Ancient religiouB works annotated—Copyright—Infringement—Suit for Injunction 
and damages-Act XX of 1847, S. 12. 

In 1884, the plaintiff published a new and improved edition of an old religifius 
Sanskrit work, called “ Vrtraja ” on religious observance. In this 
edition, the old materials had been completely re-oast and re-arranged 
, and valuable footnotes also had t been added with the assistance of 

Sanskrit Pundits. The copyright of this work was registered by the 
plaintiff in 1885. The defendants in 1886 brought out an edition of 
. . . the same work and registered it. This edition contained- the same 

* alterations,, omissions and additions, and the same footnotes as were 
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5.—“ Proprietor ... damages. ’ ’— (Concluded). 

contained in the plaintiff’s edition, except some immaterial changes. 
The plaintiff alleging that his copyright had boon infringed, prayed 
that an injunction may be issued to the defendants restraining them 
from selling their unsold copies of their books and for damages. 

Held', granting the injunction, that the defendants had not gone to original 
sources to get their material, but had simply appropriated the labour 
and industry of a previous compiler (plaintiff) with an existiug copy¬ 
right. Tho plaintiff’s edition containing now arrangement of old 
matter will have a right to the protection afforded by tho law of 
copyright. [Ibid). 

• 

Held also that the plaintiff was entitled to demand from tho defendant an 
account of the net profits made by him by the salo of tho plaintiff’s 
books, although Ss. 12 and 13 of Act XX of 1817 provide that the 
plaintiff, in such a case, is only permitted to rocover his books or 
damages for their detention since the results of tho accounts will bo 
to give to the plaintiff what he could have obtained as damages tinder 
the soction. (Ibid). X-Z 


Right of Copyright 
proprietor to sue for 
and recover copies or 
damages. 1 


13. * * * * * If the case be within the jurisdiction of 

any of the Courts of Judicature established by Her 
Majesty’s Charter, such registered proprietor shall 
be entitled to sue for'and recover such copies or 
damages for the detention thereof, in an action of 
detinue from any party who shall detain the same, or to sue for and 
recover damages for the conversion thereof in an action of trover; 
and, * * if the case be within the jurisdiction of any Zila 

Court or other local Court as aforesaid, the registered proprietor 
shall be entitled to sue for and recover such copies or damages for 
the detention or conversion thereof, in sfleh form as is in use in the 
said Zila or other local Courts for the recovery of specific personal 
property or damages for*the detention or conversion thereof. 


• (Notes). 

Legislative changes. * 

The words “ And it is hereby enacted Jihat ” at the beginning of tho section 
were repealed by Act XVI of 1874. 

The word “ that ” was repealed by the Repealing Act, 1876 (XII of 1876). A 

/.—“ Right of copyright....copies or damages.*’ 

Damages. # 

(а) -may be recovered tor infringement and it is not necessary to prove 

special damage. Exchange Telegraph Co. v. Gregory Co ., (1896) l Q. 
B. 417 (463). . ® 

(б) While damage actually suffered need not be shown to obtain an injunction, 

the Court must’be satisfied that damage is likely to result. Tinsley 
v. Lacy, (1813) 1 Hem. A M. 747. 0 
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Entry in registry 
to be made before 
Copyright proprietor 
can proceed under 
Act. 


14.. ***** proprietor of Copyright €n any book 
first published after the passing of the said Act 
of Parliament, 3 & 4 Wta. IV, c. §5, shall main¬ 
tain, under the provisions of this Act, any action 
or suit at law or in equity, or any summary 
proceeding 1 in respect of any infringement of 
such Copyright, unless he shall before commencing such ( action, suit 
or proceeding, have caused r an entry to be made in the Book of 
Registry 2 at the office of the said Secretary of such book, pursuant 
to this Act: 

• 

3 Provided always that the omission to make such entry shall 
not affect the Copyright in any book, nor the right 
to sue or proceed in respect of the infringement 
thereof, except the right to sue or proceed.‘in re¬ 
spect of the infringement thereof under the provi¬ 
sions of this Act. 


Omission to make 
ontry not to affect 
Copyright, etc. 


Legislative changes. 


(Notes). 


The words ‘ ‘ And it is hereby enacted that ’ ’ were repealed by Act XVI c fi 
1874. ' • D-F 


I.—' 4 Summary proceeding." 

Summary proceeding—Meaning. 

The summary proceeding mentioned in S. 14 of Act XX of 1847 means the 
•suhimary proceeding mentioned in S. 6 of the Act. 2 C.L.J. 511 = 
10 C.W.N. 134 = 33 C. 571. 0 


2.— ‘ Entry . Book of Registry. ’ ’ 

(1) Registration, only a condition precedent to the right to sue. 

The title to copyright is complete before registration, which is only a condition 
procedont to the right to sue. Whore the defendant published the book, 
before the registration of the copyright in the plaintiffs’ name, held, 
that the right of action is not lost to the plaintiffs. (17 0. 951). H 

(2' Copyright registered and subsisting—Piracy. 

According to the law prevailing in England, there is no right to sue 
on account of piracy in the case of a book which has bedn published, 
except where the copyright has been registered and subsists under 
statutory provisions ( Copinger on “Copyright” and Macklin v. 
Richardson and Goubiand v. Wallace, 7 Ruling cases, 68, 67, JO, 
128, R.) 29 M. 292. • I 

3 .—“ Provided. . in this Act." 

(1) Proviso— Effect—Published works. , 

(a) The provi^b to 8. 14 of Act XX of 1847 does not, in substance, differ from 
the proviso in the English Act. (5 & 6 Viot., o. 45, 8. 24). 
(Ibid). J 
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3. —"Provided . In this Act "—{Concluded). 

lb) The qflect of it is to protect copyright in unpublished works as also copy¬ 
rights where’there is registry undor the statute in the oasp of pub- 
• lished works inclusive of cases in which there has boon registry 

before the suit, though after the infringement complainod of. {Ibid).K 

(o) So, there is no protection of copyright in published works in India, unless 
it is registered under Act XX of 1847 or Act XXV-of 1867. (17 C. 961, 
D.) {Ibid). ' L 

•(d) Where the author of an almanac applies for registration undor tho Act of 
1867 but tho Registrar refuses to register on tho ground that the 
almanac is exempted from registration by a hotification by the 
Government of India, this is not equivalent to registration. {Ibid). M 
(2) Proprietor’s name not registered at the time of proceeding. 

(n) A proprietor of the Copyright of books, whose name has not been entered in 
the Book of Registry at tho Office of tho Secretary of the Homo Depart¬ 
ment of India at the time tho proceeding - is commenced, is precluded 
by S. 14 of the Act from maintaining an application to have tho name 
of a person oxpungod from the Catalogue of Books at Bombay, the 
proceeding being one in respect of an infringement. 2 O.L.J. 611=* 
10 C.WN. 134 = 38 0. 571. N 

(6l The proviso to that section, namely, “that the omission to make such 
entry shall not affect the Copyright in any book except the right to 
sue or procoed in respect of tho infringement thereof undor tho provi- 
* sions of this Act,” gives support to that view. {Ibid). 0 

tfl. ****** If any action or suit shall be cora- 
, , , , . menced or brought in any of the Courts of Judica- 

Plea by defendant & J 

and special evidence ture established by Her Majesty’s Charter against 

don a e C under Act hl De- any person or persons whomsoever, for doing 
fendant to have full or causing to be done anything in pursuance of 
f ” a<x ^ 8 ‘ ui * this Act, the defendants defendants in such action 
may plead the general issue and give the special matter in evidence ; 
and if upon such action*a verdict shall be given for the defendant or 
the plaintiff shall become non-suited or discontinue his action, then 
the defend&nt shall have and recover his full costs, for which he 
shall have the same remedy as a defendant in any case by law hath 
in the said last-mentioned Courts. * 

• (Notes). 

Legislative changes. 

Certain formal words, which wore repealed by the Repealing Act, 1874 (XVI of 
, 1874),pare omitted. P 

* 18 . ****** All * * * * indictments, inform- 

ations and other criminal proceedings for any 
criminal proceed- offence which shall be committed against this Act 
Act 8 f ° r breacl1 of shall be brought, sued and commenced within 
twelve calendar months next after such offence 

com mitt ed, or else the same.shallbej&iji.and. of .none^flffect^_ 

77 B 
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(Note*). r 

Legislative change*. 

•Certain formal words, repealed by the Repealing Aot, 1874 (XVI of 1874), are 
omitted. » 

The words “actions, suits, bills,” after “All” were repealed by Sch. I of 
the Indian Limitation Act, 1871 (IX of 18711. Q 

17. [Saving of pre-existing rights.] Repealed by Act XIV of 
1870. 

SCHEDULE. 

* No. 1. 

Original Entry of Proprietorship of Copyright of a Book. 

I Name of the Name and Place 

Tigso of making | Title of Publisher and of abode of the Date of first 
the Entry. Book. Place of Proprietor of the Publication. 

Publication. Copyright. 



No. 2. 

Form of Entry of Assignment of Copyright in any Book previously 

registered. 


Date of Entry. 


Title of Book. 


Assignor of the 
Copyright. 


Assignee of the 
Copyright. 



(Set out the title t>f the 
book and refer to the 
page of the Registry 
Book in which the origi¬ 
nal entry of the Copy¬ 
right thereof is made.) 
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•THE COPYRIGHT ACT, 1911 ' 1 . 

(1 AND 2 GEORGE V., CHAPTER 46). 

An Act to amend and consolidate the Law relating to Copyright. 

( 16th December, 1911). 

Be it enacted by the King’s Most Excellent Majesty, by and with the 
advice and consent of the Eords Spiritual and Temporal, and Commons, 
in this present Parliament assembled, and by the authority of the same, 
as follows:— 


(Notes). 

“ The Copyright Act, 1911.” 

(1) The New Copyright Law—Copyright Act, 1911- 

This new codo is propounded by Mr. Sydney Buxton, as President of the 
Board of Trade. The Law Journal. A, 

(2) Commencement of Act. * 

The Act came into operation on the lgt of July, 1912, B 

(3) Changes in substantive law of copyright. 

The changes in the substantive law of copyright are many and far-reaching— 

(i) A uniform term of life and fifty years has been established for all species 

of copyright instead of the varying terms hitherto prevailing ; 

(ii) Performing right is merged in the author’s copyright ; 

(iii) Architectural works for the first time recene the same protection - as 

• other works of art; 

(iv) Wordless plays, ballets, cinemotographs, and musioal records' have become 

subjeots of copyright The Law Journal. 

(v) The right begins to run from the making of any work, so that it will 

extend also to work unpublished. (Ibid). 

* 

(vi) Authors, or rather their legal personal representatives, get the benefit of a 

* double term,’ the second»half of the 50 years’ term after death 
, being unassignable except by will. 

(vii) And per contra the system of ‘ compulsory lioense ’ is introduced by the 

provision that during the last twenty-five years any person may 
reproduce a work without consent, on payment of a smell-fixed 
royalty. (Ibid). 

(viii) Some longstanding grievances and anomalies are, at the same time, 
removed—the author of a novel will, in future, have the exclusive 
right of dramatising and translating it, and, conversely, the writer of 
a play will have the right of novelising it. (Ibid). 

(ixf Works of art are no longer capable of reproduction (without consent of 
the proprietor) as tableaux vivants or ‘ living pictures.’ 
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(x) The oompoeor of a musical composition will have the righ£(rabject to some 
exceptional privileges given to makers of gramaphdnes) of adopting 

his composition for use upon meohanibal instruments. {Ibid), 

* * 

|xi) New anomalies and difficulties are, indeed, introduced, as in the‘case of 
these same privilegia for traders in musical records, the provisions as 
to joint-authorships and commissioned works, and the more serious 
powers of exclusive and separate legislation given to the self-governing 
Dominions. (Ibid). G-H 

« 

(4) Points commending the Act. 

But what*will oertainly commend the Act, generally, is its abolition of the 
futile Bystem of registration, which has hitherto been such a pitfall in 
the way of aggrievod owners of copyright, the simplification and exten¬ 
sion of the remedies for infringement, and, above all, the grant of all 
these new rights and advantages to the present proprietors of copyright, 
with the free grant to the original authors of the extended term un¬ 
affected by any existing assignments. (Ibid). * I 

(5) Conclusion. 

These are great boons, for which we are indebted largely to the work of Sir John 
Simon, who stood sponsor with Mr. Buxton for the Act. (Ibid). J 


PART I. . 
IMPERIAL COPYRIGHT. 


1. (1) Subject to the provisions of this Aot, copyright shall subsist 

Copyright throughout the parts of His Majesty’s dominions to 

which this Act extends for the term hereinafter men¬ 
tioned in every original literary dramatic musioal and artistio work, if— 


(a) in the ease of a published work, the work was first publish¬ 

ed within such parts of His Majesty’s dominions as aforesaid ; 
and , 

(b) in the case of an unpunished work, the author was at the 
date of the making of the work a British subject or resi¬ 
dent within suoh parts of His Majesty’s dominions as afore¬ 
said ; 


hot in no other works, except so far as the protection conferred by this 
Aot is extended by Orders in Couneil thereunder relating to self-govern¬ 
ing dominions to whioh this Act does not extend and to foreign coun¬ 
tries. 

(2) For the purposes of this Aot, “ copyright ’’ means the sole right 
to produoe or reproduce the work or any substantial part thereof in any 
material form whatsoever, to perform, or in the oase of a lecture to 
deliver, the work or any substantial put thereof in public; if the work 



APPENDIX. 


63 


is unpublish®, to publish the work or any substantial part thereof, and 
shall include ibe sole right:— 

• to) produoe, re-produce, perform, or publish any translation of 
the work; 

(6) in the case of a dramatic work, to convert it into a novel or 
other non-dramatic work; 

fa) in the case of a novel or other non-dramatio work, or of an 
artistic work, to convert it into a dramatic work, by way of 
performance in public or otherwise *, • 

to) in the oase of a literary, dramatio, or musical work, to make 
any record, perforated roll, cinemotograph film, or other con¬ 
trivance by means of which the work may be mechanically 
performed or delivered, 

• • 

and to authorize any such acts as aforesaid. 

(3) For the purposes of this Act, publication, in relation to any 
work, means the issue of copies of the work to the public aud does not 
include the performance in public of a dramatic or musioal work, the 
delivery in public of a lecture, the exhibition in public of an artistic work, 
hr" the construction of an architectural work of art, but, for the purposes of 
this provision, the issue of photographs and engravings of works of sculp¬ 
ture and architectural works of.art shall not be deemed to be publication 
of such works. 


Infringement 

copyright. 


of 


2. (1) Copyright in a work shall be deemed to be infringed by any 
person who, without the oonsent of the owner of the 
copyright, does anything the sole right to do which is 
by this Aot conferred on the owner of the copyright: 
Provided that the following acts shall not constitute an infringement of 
copyright: 

(i) Any fair dealing with any work for the purposes of private 
study, research, criticises, review, or newspaper summary; 


(ii) Where the author of an artistic work is not the owner of the 
, copyright therein, the use by the author of any mould, oast, 
sketoh, plan, model, or study made by him for the purpose of 
the work, provided that he does not thereby repeat or imitate 
the main design of that work; 

(Hi) The making or publishing of paintings, drawings, engravings, 
or photographs of a work of soulpture or artistie oraftmanship, 
if permanently situate in a publio place or building, or the 
making or publishing of paintings, drawings, engravings, or 
photographs (which are not in the nature of architectural 
f t drawings or plans ) of any architectural work of art. it 
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(iv) The publication in a collection, mainly-oompbsed of non* 
copyright matter, bom fide intended for the use, of schools, and 

, so despribed in the title and in any advertisements issued by 
the publisher, of short passages from published literary Vorks 
not themselves published for the use of schools in which copy¬ 
right subsists: Provided that not more than two Of such 
passages from works by the same author are published by the 
same publisher within five years, and that the source from 
which such passages are taken is acknowledged; 

(v) The publication in a newspaper of a report of a lecture deli¬ 

vered in public, unless the report is prohibited by conspicuous 
written or printed notice affixed before and maintained during 
the lecture at or about the main entrance of the building in 
which the leoture is given, and, except, whilst the building is 
being used for publjo worship, in a position near the leoturer; 
but nothing in this paragraph shall affect the provisions in 
paragraph (i) as to newspaper summaries ; 

(vi) The reading or recitation in public by one person of any 
reasonable extract from any published work. 

t 

(2) Copyright in a work shall also be deemed to be infringed by any 
person who— 

• (a) sells or lets for hire, or by way of trade exposes or offers for 
sale or hire ; or , 

(b) distributes either for the purposes of trade or to such an extent 

as to affect prejudicially the owner of the copyright; or 

(c) by way of trade exhibits in public; or 

(d) imports for sale or hire into any part of His Majesty’s 

■ dominions to whioh this Act extends, 

any work which to.his knowledge infringes oopyrigbt or would infringe 
oopyright if it had been made within the part of His Majesty's dominions 
in or into whjah the sale or hiring, exposure, offering for sale or hire, 
distribution, exhibition, or importation took place. 

(3) Copyright in a work shall also be deemed to be infringed by any 

person who for hie private profit permits a theatre or other place of 
entertainment to be used for the performance in public of the work without 
the consent of the owner of the oopyright, unless he was not aware, and 
had no reasonable ground for suspecting, that the performance would „be 
an infringement of oopyright, - 

3. The term for which copyright shall subsist shall, except as other- 

Term o/copy right. . wise ex P r ®® sl y provided* By this Aot, be the life of the 
< author and a period of fifty years after his death: 

■ Provided that at any time after the expiration of twenty-five years, or 
in the case- of a work ih-whioh copyright subsists attbep&SSing of this Aot 



APPENDIX. 


65 


thirty years, fnjca the death of the author of a published work, copyright in 
the work shall cot be deeded to be infringed by the re-produotion of the 
work for sale if the person reproducing the work proves that he has given the 
prescribed notice in writing of his intention to reproduce the work, and 
that he had paid in the prescribed manner to, or for the benefit of, the 
owner of the copyright royalties in respect of all copies of the work sold 
oy him calculated at the rate of ton per cent, on the prioe at which he 
publishes the work; and, for the purposes of this proviso, the Board of 
Trade may make regulations prescribing the mode in which notices are to 
be given, and the particulars to be given in such notices, anrf the mode, time 
and frequency ofsthe payment of royalties, including (if they think fit) re¬ 
gulations requiring payment in advance or otherwise securing the payment 
of royalties. 

• i. If at any time after the death of the author of a literary, dratnatic 
_ or musioal work which has been published or per- 

Compulsory licen- ... 

B0a# formed m public a complaint is made to the Judicial 

Committee of the Frivy Council that the owner of the 
copyright in the work has refused to re-publish or to allow the re-publica¬ 
tion of the work or has refused bo allow the performance in publio of the 
work, and that by reason of such refusal the work is withheld from the 
public, the owner of the copyright may be ordered to grant a license to 
re-produce the work or perform .the work in public, as the case may be, on 
such terms and subject to such conditions as the Judicial Committee may 
think fib. 

5. (1) Subject to the provisions of this Act, the 
righr, n <fe” hipofC0Py author of a work shall # be the first owner of the copy¬ 
right therein : 

Provided that— 

(a) Where, in the case of an engraving, photograph, or portrait, the 

plate or other original was ordered by some other person and 
was made for valuable consideration in pursuance of that order, 
then, in the absence of *any agreement to the contrary 
• the person by whom such plate or other original was ordered 
shall he the first owner of the copyright; and 

(b ) where the author was in tho employment of some other person 
* under a contract of service or apprenticeship, and the work 

was made in the oourse of his employment by that person, the 
person by whom the author was employed shall, in the absence 
of any agreement*to the contrary, be the # first owner of the 
copyright, but where the work is an article or other contribu¬ 
tion to a newspaper, magazine, or similar periodical, there shall, 
in the absence of any agreement to the contrary, be deeded to 
.78 1 
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be reserved to the author a right to restrain ^"publication of 
the work, otherwise than as part o^ a newspaper, magazine or 
• similar periodical. , 

(2) The owner of the copyright in any work may assign the right, 
either wholly or partially, and either generally or subject to limitations to 
the United Kingdom or any self-governing dominion or other part of His 
Majesty’s dominions to which this Act extends, and either for the whole 
term of the copyright or for any part thereof, and may grant any'interest 
in the right by ^license, but no such assignment or grant shall be valid 
unless it is in writing signed by the owner of the right in respect of which 
the assignment or grant is made, or by his duly authorized agent : 

Provided that, where the author of a work is the first owner of the 
copyright therein, no assignment of the copyright and no grant of any inte¬ 
rest therein, made by him (otherwise than by will) after the passing of‘this 
Act, shall be operative to vest in’the assignee or grantee any rights with res¬ 
pect to the copyright in the work beyond the expiration of twenty-five years 
from the death of the author, and the reversionary interest in the copy¬ 
right expectant on the termination of that period shall, on the death of 
the author, notwithstanding an»y agreement to the contrary, devolve on 
his legal personal representatives as part of his estate, and any agreement 
entered into by him as to the disposition of such reversionary interest shall 
be null and void, but nothing in this provisp shall be construed as applying 
to the assignment of the copyright in a collective work or a license to pub¬ 
lish a work or jjart of a work as part of a collective work. 

(3) Where, under any partial assignment of copyright, the assignee 
becomes entitled to any right comprised in copyright, the assignee as 
respects the right so assigned, and the assignor as respects thb rights 
not assigned, shall be treated for the purposes of this Act as the owner of 
the copyright, and the provisions of this Act shall have effect accordingly. 

Civil Remedies. • 

6. (l) Where copyright in any Work has been infringed, the owner 
of the copyright shall, except as otherwise provided by 

Civil Remedies for this Act, b 0 entitled to all such remedies by wav of 
infringment of copy- .. _ 

fight, injunction or interdict, damages, accounts, and other¬ 

wise as are or may be conferred by law for the infringe¬ 
ment of a right. < • 

(2) The costs of all parties in any proceedings in respect of the in¬ 
fringement of copyright shall be in the absolute discretion of the Oourt. 

(3) In any aotion for infringement of copyright in any work, the 
work shall be presumed to be a work in which copyright subsists and the 
plaintiff shall be presumed to he the owner of the oopyright, unless the 
defendant puts in issue the existence of the copyright, or, as the case 
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may be, the^itle Of the ulaintiff. and whfim a.nv such nnaaf.inn ia in iaano 
then— 

W if a name purporting to be that of the author of the work ia 
printed or otherwise indicated thereon in the usual manner, the 
, person whose name is so printed or indicated shall, unless the 
oontrary is proved, he presumed to be the author of the work ; 

( b ) If no name is so printed or indicated, or if the name so print¬ 
ed or indicated is not tho author’s true name or the name 
by which he is commonly knbwn, and a name purporting to 
be that of the publisher or proprietor of the.work is printed 
or otherwise indicated thereon in the usual manner, the per¬ 
son whose name is so printed or indicated shall, unless the 
contrary is proved, bo presumed to be the owner of the copy¬ 
right in the work for the purposes of proceedings in respect of 
the infringement of copyright therein. * 

7. All infringing copies of any work in which copyright subsists, or of 
any substantial part thereof, and all plates used or 
intended to be used for the production of such in¬ 
fringing copies, shall he deemed to be the property of 
the owner of the cobyright, who accordingly may 

J^'ke proceedings for the recovery of the possession 
thereof or in respefci, of the conversion thereof. 

8. Where proceedings are taken in rospect of the infringement of the 

copyright in any work and the defendant in his 
nocenT !*11 f°"in geV defence alleges that he was not aware of the existence 
from liability Lo 0 [ the copyright in the work, the plaintiff'shall not be 
pay damages, &c. entitled to any remedy other than an injunctidn or 
interdict in respect of the infringement if the defendant proves that at the 
date of the infringement .he was not awaro and had no reasonable ground 
for suspecting that copyright subsisted in the work. 

9. (JL)*Where the construction of a building or other structure which 

infringes or wfffch, if completed, would infringe the 
Restriction on copyright in some other work has been commenced, 

ofTrchRecttire! ° aSe the owner of the copyright shall not be entitled to 

obtain an injunction or interdict to restrain the con¬ 
struction of such building or structure or to order its demolition. 

• (2) Suoh of the other provisions of this Act as provide that an in¬ 

fringing copy of a work shall be deemed to be the property of the owner 
of the copyright, or as impose summary penalties, shall not apply iu any 
case to which this section applies. 

10. An action in rospect of infringement of copyright shall not be 
Limitation of commenced after the expiration of three years next after 

actions. the infringement. 
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Summary Remedies. 

11— (1) If any person knowingly-r 
(a) makes for sale of hire any infringing copy of 
a work in which copyright subsists; 'or 

{b) sells or lets for hire, or by way of trade exposes or offers for 
sale or hire any infringing copy of any such work; or 

(c) distributes infringing copies of any such work either for the 

purposes of trade or,to such an extent as to affect prejudicially 
the owner of the copyright; or 

(d) by way of trade exhibits in public any infringing copy of any 
such work: or 

(e) imports for sale or hire into the United Kingdom any infring¬ 

ing copy of any such work: 

• » 

he shall be guilty of an offence under this Act and be liable on summary 

conviction to a fine not exceeding forty shillings for every copy dealt with 
in oontravention of this section, but not exceeding fifty pounds in respect 
of the same transaction; or, in the case of a second or subsequent offence, 
either to such fine or to imprisonment with or without hard labour for a 
term not exceeding two months' , 

(2) If any person knowingly makes or has in his possession any 
plate for the purpose of making infringing copies of any work in which 
copyright subsists, or knowingly and for his private profit causes any such 
work to be performed in public without the consent of the owner of the 
copyright, he shall be guilty of an offence under this Act, and be liable on 
summary conviction to a fine not exceeding fifty pounds, or, in the case of 
a seoond or subsequent offence, either to such fine or to imprisonment 
with or without hard labour for a term not exceeding two months. 

(3) The Court before which any such proceedings are taken may, 
whether the alleged offender is oonvicted or not. order that all copies of the 
work or all plates in the possession of the alleged offender, wtioh appear 
to it to be infringing copies or plates for the purpose of making infringing 
copies, be destroyed or delivered«up to the owner of the copyright or 
otherwise dealt with as the Court may think fit. 


Penalties for 
dealing with in¬ 
fringing Copies, &o. 


9^dw. 7, (4) Nothing in this section shall, as respects musical works, affect 

c. 15,6 Edw. the provisions of the Musical (Summary Proceedings) Copyright Act, 


7, e. 86. 


1902, or the Musical Copyright Act, 1906. 


i2. Any person aggrieved by a summary conviction of an offence 
under the foregoing provisions of this Aot may in 
eeME l8t<>qWltter * BD 8 lan ^ and Irela nd appeal to a Court of quarter 
sessions and in Scotland under and in terms of the 
Summary Jurisdiction (Sootland) Acts. 
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Extent of provisions 
as to summary 
remedies. 4 


18. The provisions of this Aot with reapeot to 
summary remedies shall extend only co the United 
Kingdoga. 


Importation of Copies. 

Importation of (i) Copies made out of the United Kingdom of 

OOpiBSi l • i ■ i • 

any work m which copyright subsists which if made in 
the United Kingdom would infringe copyright, and as to which the owner 
of the oopyright gives notice in writing by himself or his agent to the 
Commissioners of Customs and Excise, that he is desirous that suoh 
copies should not be imported into the United Kingdom, shall not be so 
imported, and shall, subject bo the provisions of this section, be deemed to 
be included in the table of prohibitions and restrictions contained in section 
42 of the Customs Consolidation Act, 1876, and that section shall apply 
accordingly. 


(2) Before detaining any such copies or taking any further proceed¬ 
ings with a view to the forfeiture thereof under the law relating to the 
Customs, the Commissioners of Customs and Excise may require the 
regulations under this section, whether as to information, conditions or 
qtber matters, to be complied with and may satisfy themselves in accor¬ 
dance with those regulations that the copies are such as are prohibited 
by this section to be imported. 

(3) The Commissioners of Customs and Excise may make regula¬ 
tions, either general or special, respecting the detention and forfeiture of 
copies, the importation of which is prohibited by this section, and the 
conditions, if any, to be fulfilled before 6uch detention and forfeicure, and 
may, by«uch regulations, determine the information, notices, and seourity 
to be given, and the evidence requisite for any of the purposes of this 
section, and the mode of Verification of such evidenee. 

(4) The regulations may apply to copies of all works the importation 
of copies of which is prohibited by,this section, or different regulations 

may be made respecting different classes of such works. 

• 

(5) The regulations may provide for the informant reimbursing the 
Commissioners of Customs and Excise all expenses and damages incurred 
in respect of any detention made on his information, and of any proceed¬ 
ings consequent on such detention ; and may provide for notices under 
any enactment repealed by this Aot being treated as notices given under 
this section. 

(6) The foregoing provisions of this section shall have effeot as if 
they were part of the Customs Consolidation Act, 1876 : Provided that, 
notwithstanding anything in that Aot, the Isle of Man shall not be treat¬ 
ed as p^rt of the United Kingdom for the purposes of this section. 

I , • • 


39 and 40 
Viet. 636. 
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(7) This section shall, with the necessary modification!, apply to the 
importation into a British possession to which this Act emends of copies 
of worfcs made out of that possession. 

I 

Delivery of Books to 1 Libraries. 

15 . (1) The publisher of every book published in the United Kingdom 

shall, within one month after the publication, deliver, 

to British Museum own e x P ens e« a copy of the book to the .trustees 

and other libraries, of the British Museum, who shall give a written receipt 
• for it. 

(2) He shall also, if written demand is made'before the expiration 
of twelve months after publication, del’ver within one month after receipt 
of that written demand or, if the demand was made before publication, 
within one month after publication, to some depot in London name$ in 
the demand a copy of the book .for, or in accordance with the directions of, 
the authority having the control of each of the following libraries, namely, 
the Bodleian Library, Oxford, the University Library, Cambridge, the 
Library of the Faculty of Advocates at Edinburgh, and the Library of 
Trinity College, Dublin, and subject to the provisions of this section the 
National Library of Wales. In the case of an encyclopaedia, newspaper, 
review, magazine, or work published in a series of numbers or parts, the 
written demand may inolude all numbers or parts of the work which may 
be subsequently published. 

(3) The copy delivered to the trustees of the British Museum shall 
be a copy of the whole book with all maps and illustrations belonging 
thereto, finished and coloured in the same manner as the best copies of the 
book are published, and shall be bound, sewed, or stitched together, and 
on the best paper on which the book is printed. 

(4) The copy delivered for the authorities mennioned in this section, 
shall be on the paper on which the largest number of copies of the book 
is printed for sale, and shall be in the like condition as the books pre¬ 
pared for sale. 

(5) The book of wbiob copies are to be delivered to the National 
Library of Wales shall not include books of such classes as may be speci¬ 
fied in regulations to be made by the Board of Trade. 

(6) If a publisher fails to comply with this section, he shall be^ia,- 
ble on summary conviction to a fine not exceeding five poundfs and the 
value of the book, and the fine shall be paid to the trustees or authority to 
whom the book ought^to have been delivered. 

(7) For the purposes of this section, the expression 11 book” includes 
every part or division of a book, pamphlet, sheet of letter-press, sheet of 
musio, map, plan, chart or table separately published, but shall not include 
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any second subsequent edition of a book unless such edition contains 
additions or alterations either in the letter-press or in the maps, prints or 
other engravings belonging ^hereto. 

ft 

Special Provisions as to certain Works. 

16. (l) In the case of a work of joint authorship, copyright shall 
W k f o'nt 8U * )S ‘ S * ! during the life of the author who first dies and 
authors. 8 . ° f 3 ° mt * or a term <if ty years after his death, or during the 
life of the author who dies last, whichever period is the 
longer, and references in this Act to the period after the expiration of any 
specified number of years from the death of the author shall be construed 
as references to the period after the expiration of the like number of years 
from the death of the author who dies first or after the death of the author 
who dies last, whichever period may be the shorter, and in the provisions 
of this Act with respect to the grant of compulsory licenses a reference to 
the date of the death of the author who dies last shall be substituted for 
the reference to the date of the death of the author. 


(2) Where, in the case of a work of joint authorship, some one or 
more of the joint authors do not satisfy the conditions conferring copy¬ 
right laid down by this Act, the work shall be treated for the purposes of 
fhis Act as if the other author or authors had been the sole author or 
authors thereof: 

Provided that the term of the copyright shall be the same as it 
would have been if all the authors had satisfied such conditions as afore¬ 
said. 

(3) For the purposes of this Act, “ a work of joint authorship ” 
means a work produced by the collaboration of two or more authors in 
which tire contribution of one author is nod distinct from the contribution 
of the other author or authors. 

(4) Where a married woman and her hushaod are joint authors of a 

work, the interest of such married woman therein shall be her separate 
property. , 


17 (1) In the case of a literary dramatic or musical work or an engrav¬ 
ing, in which copyright subsists at the date of the 
Posthumous .works, 0 f fchg author or, in the case of a work of joint 

authorship, at or immediately before the date of the death of the author 
who dies last, but which has not been published, nor, in the case of a 
dramatic ®y musical work, been performed in public, nor, in the case of a 
lecture, been delivered in public, before that date, Copyright shall subsist 
till publication, or performance or delivery in public, whichever may first 
happen, and for a term of fifty years thereafter, and the*proviso to section 
3 of this Act shall, in the case of such a work, apply as if the author had 


died at the date of such publication or performance or delivery in public as 
aforesaid. 
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(2) The ownership of an author's manuscript after hi|^death where 
such ownership has been acquired under a testamentary disposition made ' 
by the author and the manuscript is of a work,which has not been pub¬ 
lished nor performed in public nor delivered in public, shall be prima facie 
proof of the copyright being with the owner of the manuscript. 

18. Without prejudice to any rights or privileges of the Crown, 
where any work has, whether before or after the 
Government pubi£ commencement of this Act, been prepared or publish- 

oationa. , ed by or under the direction or control of His Majesty 

or any Government department, the copyright in the 
work shall, subject to any agreement with the author, belong to His 
Majesty, and in such case shall continue for a period of fifty years from 
the date of the firBt publication of the work. 

Is. (1) Copyright shall subsist in records, perforated rolls, and 
other contrivances by means of whioh sounds may be 
meohanica? B instru mechanically re-produced, in like manner as if suoh 

monte. contrivances were musical works, but the term of 

copyright shall be fifty years from the making of the 
original plate from which the cbntrivan ce was directly or indirectly deriv¬ 
ed, and the person who was the owner of such original plate at the time 
when such plate-was made shall be deemed to be the author of the work 
and, where such owner is a body corporate, the body corporate shall be 
deemed for the purposes of this Act to reside within the parts of His 
Majesty’s dominions to which this Act extends if it has established a place 
of business witlfin such parts. 

(2) It shall not be deemed to be an infringement of copyright in any 
musical work lor any person to make within the parts of His Majesty's 
dominions to which this Act extends records, perforated rolls or other 
contrivances by means of which the work may be meohanioally performed, 
if such person proves— , 

(а) that such contrivances hare previously been made by, or with 

the consent or acquiescence of, the owner of the copyright in 
the work; and 

(б) that he has given the prescribed notice of his intention to 

make the contrivances, and has paid in the prescribed manner 
to, or for the benefit of, the owner of the copyright in£he 
work royalties in respect of all suoh contrivances sold by him, 
oaloulated at the rate hereinafter mentioned : 

Provided that— 

(i) nothing in this provision shall authorize any alterations in, or 
omissions from, work re-produced, unless oontrivapoes re-pro- 
duoing the work subject to similar alterations and omissions 
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h^ive been previously made by, or with the consent or acquies¬ 
cence of, the owner of the copyright, or unless suoh alterations 
or Emissions aib reasonably necessary for the adaptation of the 
work to the contrivances in question; and 

(ii) for the purposes of this provision, a musical work shall be 
deemed to include any words so closely associated therewith 
ak to form part of the same work, but shall not he deemed to 

. include a contrivance by means of which sounds may be 
mechanically re-produced. 

# 

(3) The rate at which such royalties as aforesaid are to be calculated 
shall— . 

(а) m the case of contrivances sold within two years after the com¬ 

mencement of this Act by the person making the same, be two 
and one-half per cent.; and 

(б) in the case of contrivances sold as aforesaid after the expiration 

of that period, five per cent., 

on tbe ordinary retail selling price of tho contrivance calculated in the 
prescribed manner, so however that the royalty payable in respect of a 
contrivance shall, in no case, he less than a half-penny for each separate 
musical work in which copyright subsists reproduced thereon, and, where 
the royalty calculated as aforesaid includes a fraction of a farthing, such 
fraction shall be reckoned as a farthing : 

Provided that, if, at any time after the expiratiou of seven years from 
the commencement of this Act, it appears to the Board of Trade that such 
rate as aforesaid is no longer equitable, the Board of Trade may, after 
holding a public inquiry, make an order jaither decreasing or increasing 
that rate to such extent as under the circumstances may seem just, but 
any order so made shalj be provisional only and shall not have any 
effect unless and until confirmed by Parliament; hut, where an order 
revising thq rato has been so made and confirmed, no further revision 
shall be made before the expiration pf fourteen years from the date of the 
last revision. 

(4) If any such contrivance is ma*de reproducing two or more differ¬ 
ent works*in which copyright subsists and the owners of the oopyright 
therein are different peisons, the sums payable by way of royalties under 
this section shalL be apportioned amongst the several owners of the oopy- 
ri|ht in such proportions as, failing agreement, may be determined by 
arbitration. 

(5) When any such contrivances by means of which a musical work 
may be meohauically performed have been made, then, for the purposes 
of this section, the owner of the copyright in the work shall, in relation 
to any person who makes the prescribed inquiries, be deemed to have 

79 J 
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given his consent to the making of such contrivances if hqo fails to reply 
to such inquires within the prescribed time. < 

r » 

(6J For the purposes of this section, the Board of Trade may make 
regulations prescribing anything which under this section is to be prescribed, 
and prescribing the mode in which notices are to be given and the parti¬ 
culars to be given in Bueh notices, and the mode, time, and frequency of 
the payment of royalties, and any such regulations may, if the Board 
think fit, include regulations requiring payment in advance or otherwise 

securing the payment of royalties. 

( 

(7) In the case of musical works published before tne commencement 
of this Act, the foregoing provisions shall have effect, subject to the 
following modifications and additions :— 

(а) The conditions as to the previous making by, or with the con- 
‘ sent or acquiescence of, the owner of the copyright in the Work, 

and the restrictions as to alterations in or omissions from 
the work, shall not &pply : 

(б) The rate of two and one-half per cent., shall be substituted for 

the rate of five per cont. as the rate at which royalties are 
to be calculated, but no royalties shall be payable in respect of 

contrivances sold before the first day of July, nineteen hundred 

* 

and thirteen, if contrivances ro-produoing the same work had 
been lawfully made, or placed^on sale, within the parts of His 
Majesty's dominions to which this Act extends before the 
first day of July, nineteen hundred and ten : 

(c) Notwithstanding any assignment made before the passing of 
this Act of the copyright in a musical work, any rights con¬ 
ferred by this Aet r in respect of the making, or authorising the 
making, of contrivances by means of which the work may be 
mechanically performed shall belong to the author or his legal 
' personal representatives and not to the assignee, »and the 
royalties aforesaid shall be payable to, and for the benefit of, 
the author of the work of his legal personal representatives : 

Id) The saving contained in this Act of the rights and interests 
arising from, or in connection with, action taken before the 
commencement ofitbis Act shall not be construed as authorising 
any person who has made contrivances by means of whioh the 
work may be mechanically performed to sell any SEoh contri¬ 
vances, whether made before or after the passing of this Aot, 
except on the terms and subject to the conditions laid down in 
this section: 

{e) Where the work is a work on which copyright is conferred by 
Order in Council relating to a foreign country, the copyright 
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9C ^° on ^ err ®^ shall not, except to such extent as may be provided 
by cjie Order, include any rights with respect to the making of 
the records, perforated rolls, or other contrivances by means of 
which the work may be mechanically performed. 

(8) Notwithstanding anything in this Act, where a record, perforated 
roll, or other contrivances by means of which sounds may be mechanically 
re-produced has been made before the commencement of this Act, copy¬ 
right shall, as from the commencement of this Act, subsist therein in like 
manner and for the like term as if this Act had been in force at the date 
of the making of the original plate from which the contrivance was directly 
or indirectly derived. 

Provided that— 

(i) the porson who, at the commencement of this Act, is the owner 

• of such original plate shall be the first owner of such copy¬ 
right ; and 

(ii) nothing in this provision shall be construed as conferring copy¬ 

right in any such contrivance if the making thereof would have 
infringed copyright in somo other such contrivance, if this 
provision had been in force at the time of the making of the 
6 first-mentioned contrivance. 

20. Notwithstanding anything in this Act, it shall not be an infringe¬ 

ment of copyVight in an address of a political nature 
political speeches. delivered at a public meeting to publish a report 
thereof in a newspaper. 

21. The term for which copyright shall subsist in photographs shall 

... be fifty years from the making of the original negative 

phonographs! * S ° from which the photograph was directly or indirectly 
derived*, and the person who was owner of such negative 
at the time whon such negative was made shall be deemed to be the author 
of the tfork, and, where such owner is a body corporate, the body corporate 
shall be deemed for the purposes of tfiis Act to reside within the parts of 
His Majesty’s dominions to which this.Act extends if it has established 
a place of business within such parts. 

22. (1) This Act shall not apply to designs capabale of being registered 

p . . under the Patents and Designs Act, 1907, except 

designs 81 regfstra bio designs which, though capable of being so registered, 
under 7 Edw. 7. o. are nofi use( ] or intended to be used as models or 

patterns to be multiplied by any industrial process. 

• • 

(2) General rules under section 86 of the Patents and Designs Act, 
1907, may be made for determining the conditions under which a design 
shall be deemed to be used fpr such purposes as aforesaid. 
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23. If it appears to His Majesty that a foreign country floes not give, 
or has not undertaken to give, adequate protection to 
the works of British authors, it shall be lawful for His 

e 

Majesty by Order in Council to direct that sfioh of 
the provisions of this Act as confer copyright on works 
first published within the parts of His Majesty’s domi¬ 
nions to which this Act extends, shall not apply to 


Works of foreign 
author fltst publish¬ 
ed in parts of His 
Majesty’s domi¬ 
nions to which Act 
extends. 


works published after the date specified in the Order, the authors‘Where¬ 
of are subjects or citizens of such foreign country, and are not resident in 
His Majesty's dominions, and thereupon those provisions shall not apply 


to suoh works. 


24. (1) Where any person is immediately before the commencement 
Existing works °* Act entitled to any such right in any work 
t as is specified in the first column of the First Schedule 

to this Act, or to any interest in suoh a right, he shall, as from that date, 
be entitled to the substituted right set forth in the second column of that 
schedule, or to the same interest in such a substituted right, and to no 
other right or interest, and such substituted right shall subsist for the 
term for which it would have subsisted if this Act had been in force at the 
date when the work was made and the work had been one entitled to 
copyright thereunder: • 


Provided that— 

(a) if the author of any work in whioh any such right as is speci¬ 
fied in the first column of the First Sohedule to this Aot 
subsists at the commencement of this Act has, before that date, 
&88inged the right or granted any interest therein for the 
whole term of the'right, then at the date when, but, for the 
passing of this Act, the right would have expired the substitu¬ 
ted right conferred by this section ‘shall, in the absence of ex¬ 
press agreement pass to the author of the work, and any interest 
therein oreated before the commencement of this Act and then 
subsisting shall determine; but the person who immediately 
before the date at whjph the right would so have expired was 
the owner of the right of interest shall be entitled at his option 
either; 

(i) on giving such notice as hereinafter mentioned, to an assign¬ 

ment of the right or the grant of a similar interest therein jot 
the remainder of the term of the right for suoh consideration 
as, failing agreement, may be determined by arbitration ; or 

(ii) without any such assignment or .grant, to .continue to reproduce 
or perform the work in like manner as theretofore subject to 
the payment, if demanded by the author within three years 
after the elate at which the right would have so expired, of such 
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realties to the author as failing agreement, may be determin¬ 
ed l^y arbitration, or, where the work is incorporated in a 
collective work and the owner of the right or interest is the 
* proprietor of that collective work, without any such payment; 

The notice above referred to must be given not more than one 
year nor less ,than six months before the date at which the right would 
have so expired, and must be sent by registered post to the author, or, 
if he cannot with reasonable diligence be found, advertised in the London 
Gazette and in two London newspapers: 

(6) Where any person has, before the twenty-sijfth day of July 
nineteen h'undred and ten, taken any action whereby he has 
incurred any expenditure or liability in connexion with the 
reproduction or performance of any work in a manner whioh 
# at the time was lawful, or for the purpose of or with a^view 

to the reproduction or performance of a work at a time when 
such reproduction or performance would, but for the passing 
of this Act, have been lawful, nothing in this section shall 
diminish or prejudice any rights or interest arising from or in 
connexion with such action which are subsisting and valuable at 
, the said date, unless the person who by virtue of this seotion 

becomes entitled to restrain such reproduction or performance 
agrees to pay such compensation as, failing agreement, may 
be determined by arbitration. 

(2) For the purposes of this section, the expression " author ” in¬ 
cludes the legal personal representatives of a deceased author. 

(3) Subject to the provisions of section nineteen, sub-sections (7) and 
(8) and pf section thirty-three of this Act, copy-right shall not subsist in 
any work made before the commencement of this Act, otherwise than 
under, and in accordance *with, the provisions of this section. 

, Application to British Possessions. 

28. (1) This Act, except such o$ the provisions thereof as are express- 
. .. . . . ly restricted to the United Kingdom, shall extend 

to British .domini- throughout His Majesty s dominions: Provided that 

0Dfl ‘ it shall not extend to a self-governing dominion, unless 

declared by the Legislature of that dominion to he in foroe therein either 
without any modifications, or additions, or with such modifications and 
additions* relating exclusively to procedure and remedies, or necessary to 
adapt this Act to the circumstances of the dominion, as may be enacted 
by such Legislature.^ 

(2) If the Secretary of State certifies by noticd published in the 
London Gazette that any self-governing dominion has passed legislation 
under whioh works, the authors wherepf were at the date of the making 
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of the works British subjects resident elsewhere than in theldominion or 
(not being British subjects) were resident in the parts of.Ais Majesty’s 

I * 

dominions to which this Act extends, enjoy within the dominion rights 
substantially identical with those conferred by’this Act, then, whilst such 
legislation continues in force, the dominion shall for the purposes of the 
rights conferred by this Act, be treated as if it were a dominion to which 
this Act extends ; and it shall be lawfnl for the Secretary of State to give 
such a certificate as aforesaid, notwihhstHiding that the remedies for 
enforcing the rights, or the restrictions on the importation of copies of 
works, manufactured in a foreign country, under the law of the dominion, 
differ from those under this Act. 

26.(l)The Legislature of any self-governing dominion may, at any time, 
repeal all or any of the enactments relating to copyright 
o^g^fifU-governing passed by Parliament (including this Act) so far as tjjey 
dominions. are operative within that dominion : Provided that no 

suoh repeal shall prejudicially affect any legal rights existing at the time 
of the repeal, and that, on this Act or any part thereof being so repealed 
by the Legislature of a self-governing dominion, that dominion shall cease 
to be a dominion to which this Act extends. 

(2) In any self-governing dominion to which this Act does not 1 
extend, the enaotments repealed bv this Act shall, so far as they are oper¬ 
ative in that dominion, continue in force until repealed by the Legislature 
of that dominion. 

(3) Where His Majesty in Council is satisfied that the law of a self- 

governing dominion to which this Act does not extend provides adequate 
protection within the dominion for the works (whether published or 
unpublished) of authors who at*the time of the making of the work were 
British subjects resident elsewhere than in that dominion, His Majesty in 
Council may, for the purpose of giving reciprocal protection, direct that this 
Act, except such parts (if‘any) thereof as may be specified in the order, 
and subject to any conditions contained therein, shall, within t'he parts of 
His Majesty’s dominions to which this' Act extends, apply to works the 
authors whereof were, at the time pf the making of the work, resident 
within the first mentioned dominion, and to works first published in that 
dominion; but, save as provided by such an Order, works the authors where¬ 
of were resident in a dominion to which this Act does not extend shall not, 
whether they are British subjects or not, be entitled to any protection under 
this Aot except such protection as is by this Aet conferred on works first 
published within the parts of His Majesty’s dominions to whioh this Aot 
extends: , . 

Provided that nb such order shall confer any rights within a self- 
governing dominion, but the Governor in Council of any self-governing 
dominion to whioh this Aot extends, may, by order, confer within that 
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dominion th^like rights as His Majesty in Council is, under the foregoing 
provisions of flhis subjection, authorised to confer withiu other parts of His 
Majesty’s dominions. ' 

i • 

For the purposes of this sub-section, the expression “ a dominion to 
which this Act extends ” includes a dominion which is for the purposes 
of this Act to be treated as if it were a dominion to which this Aot 
extends. 

27! 


Power of Legisla¬ 
tures of British pos¬ 
sessions to pass 
supplemental legis¬ 
lation. 


The Legislature of any British .possession to which this Act 
extends may modify or add to any of the provisions of 
tins Act in its application to the possession, but, except 
so far as such modifications and additions relate to pro¬ 
cedure and remedies, they shall apply only to works 
the authors whereof were, at the time of the making 
of tj?e work, resident in the possession, and to works first published in the 
possession. 

28. His Majesty may, by Order in Council, extend this Act to any 
territories under his protection and to Cyprus, and, on 
toctoratos! i0nt0 Pr ° the making of any such Ordei, this Act shall, subject 
to the provisions of the Order, have effect as if the 
territories to which it applies or Cyprus were part of His Majesty’s 
dominions to which this Act extends. 

PART II 

International Copyright. 

29. (1) His Majesty may, by Order in Council, 

direct that this Act (except such parts, if any, thereof 
as may be specified in ifhe Order) shall apply— 
to works first published in a foreign country to which the 
Order relates! in like manner as if they were first published 
within the paits of His Majesty’s dominions to which this Act 
extends ; 

to literary, dramatic, musical, and artistic works, or any class 
thereof, the authors whereof wore at the time of the making of 
* the work subjects or citizens of a foreign country to which 
the order relates, in like manner as if the authors were British 
subjects; 

(c\ in respect of residence in a foreign country to which the order 
relates, in like manner as if such residence were residence in 
the parts of His Majesty’s dominions to which this Aot 
extends ;* * • 

and thereupon, subject to the provisions of this Part of this Act 
and of the Order, this Act shall apply accordingly : 


Power to extend 
Aot to foreign works. 


{a) 


(b) 
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Provided that— v 

(i) before making an Order in Council under this section in respect; 

of any foreign country (other than a country with which His 
Majesty has entered into a convention relating to copyright), 
His Majesty shall be satisfied that that foreign country has 
made, or has undertaken to make, such provisions, if any, as 
it appears to His Majesty expedient to require for the protec¬ 
tion of works entitled to copyright under the provision® of Part 
I of this Act; 

(ii) the brder in Council may provide that the term of copyright 

f 

within such parts of His Majesty’s dominions as aforesaid 
shall not exceed that conferred by the law of the country to 
which the Order relates; 

» (iii) the provisions of this Act as to the delivery of copies of books 
shall not apply to works first published in such country, exoept 
so far as is provided by the Order; 

(iv) the Order in Council may provide that the enjoyment of the 
rights conferred by this Act shall be subject to the accomplish¬ 
ment of such conditions and formalities (if any) as may be 

prescribed by the Order; ' 

• 

(v) in applying the provision of this Act as to owner-ship of copy¬ 
right, the Order in Council may make such modifications as 
appear necessary having regard to the law of the foreign 

country; 

* 

(vi) in applying the provisions of this Act as to existing works, the 
Order in Council* may make such modifications as appear 
neoessary, and may provide that nothing in those provisions 
as so applied shall be construed as reviving any right of 
preventing the production or importation of any translation in 

. any case where the right has ceased by virtue of «.seotion 5 of 
0 ,88, 10 * the International Copyright Act, 1886. 

(2) An order in Council un^er this seotion may extend to all the 
several countries named or described therein. , 


30 . (1) An order in Council under this part of this Act shall apply to 

Application of Part Majesty’s dominions to which this Act extends 

II to British posses- except self-governing dominions and any other posses- 
B,on8, sion specified in the order with respect to which it 

appears to His Majesty expedient that the order should not apply. 


. * ■*> 

(2) The Governor in Council of any self-governing dominion to which 
this Act extends may, as respects that dominion, make the like orders as 
under this Part of this Act His ^dajesty in Council is authorised to make 
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with respect tf> His Majesty’s dominions other than self-governing domi¬ 
nions, and the^rovisions of this Part of this Act shall, with the necessary* 
modifications, apply accordingly. 

(3) Where it appears to His Majesty expedient to except from the 
provisions of any ordor any part of his dominions not being a sell-govern¬ 
ing dominion,, it shall he lawful for Iiis Majesty by tho samo or any other 
Order in Council to doclare that such order ami this Part of this Act shall 
not, and the samo shall not, apply to such part, oxcopt so far as is neces¬ 
sary for proventing anv proiudico to any rights acquired previously to tho 
date of such Ordor. * 

PART III. 

Supplemental Provisions. 

31. No person shall be entitled to copyright or any similar right in 

* . any literary, dramatic, musical, or artistic faork. 

Abrogation o I , ‘ , , , ,. , , , . , 

common law rights*, whether published or unpublished, otherwise than 

under and in accordance with the provisions of this 
Act, or of any other statutory enactment for the time being in force, but 
nothing in this section shall be, construed as abrogating any right or 

jurisdiction to restrain a breach of trust oi* confidence. 

• 

32. (l) His Majesty iii Council make Orders fur altering, revoking, 

or varying any Ordor in Council made under this Act, 

Provisions as to or un( ] er an ‘ Y enactments repealed bv this Act, hut 
Orders id Council. , 

any Order made undor this section shall not affect 

prejudicially any rights or interests acquired or accrued at tho dato 
when the Order comes into operation, and shall provide for tho protection 
of such rights and interests. • 

(2) Every Order in Council mado under this Act shall he published in 
tho London Gazette and Shall bo laid boforo both Houses of Parliament 
as soon as may be after it is made, and shall havo effoct as if enacted in 
this Act. * 

33. Nothing in this Act shall deprive any of the Universities and 

Colleges mentioned >n the Copyright Act, 1775, of any 15 Geo. 3, C. 
sityCopyright" 1VCr copyright they already possoss under that Act, but tho 53, 

remedies and penalties for infringement of any such 
copyright shall be under this Act and not under that Act. 

34. There shall continue to be charged on. aud paid out of, the 

Consolidated Fund of the United Kingdom such 

Saving of cornpeu- annua i compensation as was immediately before the 
nation to certain * • . , 

libraries. commencement of this Act payalno in pursuance of any 

Act as compensation to a library for tho loss of tho 
right to receive gratuitous copies of books: 

80 K 
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^ Provided that this compensation shall not be paid to a Jjbrary in any 
year, unless the Treasury are satisfied that the compensation for the pre¬ 
vious vear has been applied in the purchase oi books for the use of and 
to be proservod in the library. ' t 

Interpretation 35. (l) In this Act, unless the context other¬ 

wise requires.— 

“ Literary work ” includes maps, charts, plans, tables and compila¬ 
tions ; 

“ Dramatic work ” includes any piece for recitation, choreographic 
work or entertainment in dumb show, the scenic arrangement 
or acting form of which is fixed in writing or otherwise, and 
any cinematograph production *where the arrangement or act¬ 
ing form or the combination of incidents represented give the 
work an original character ; 

‘ Artistic work ” includes works of painting, drawing, sculpture 
and artistic craftsmanship, and architectural works of art and 
engravings and photographs ; 

“ Work of sculpture ” includes casts and models ; 

" Architectural work of art ” means any building or structure having 
an artistic character or design, in respect of such character 
or design, or any model for such building or structure, provided 11 
that the protection afforded hy this Act shall be confined to 
the artistic character and design, and shall not extend to 
processes or methods of construction ; 

“ Engravings ” include etchings, lithographs, wood-cuts, prints and 
othPr similar works, not being photographs; 

“ Photograph ” includes photo-lithograph and any work produced 
by any process analogous to photography; 

“ Cinematograph ” includes any work produced by any, process 
analogous to cinematography ; * 

“ Collective works ” means— 

(d) an encyclopaedia, dictionary, year book, or similar*'work ; 

(b) a newspaper, review, magazine, or similar periodical; and 

(c) any work written in distinct parts by different authors, or in 
which works or parts of works of different authors are in¬ 
corporated ; 

" Infringing,” when applied to a copy of a work in which copyright 
subsists, means any copy, including any colourable limitation, 
made, or imported in contravention of the provisions of this 
Act; 

“ Performance ” means any acoustic .representation of a work and 
any visual representation of any dramatic aotion in a work, 
including such a representation made by means of any mecha¬ 
nical instrument; . 
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Delivery, in rotation to a lecture, iuoludes delivery by means of 
ally mechanical instrument; * 

Plate ’ includes ahy stereotype or other plate, stone, block, mould, 

• matrix, transfer, or negative used or intended to be used for 
printing or reproducing copies of any work, and any matrix or 
other appliance by which records, perforated rolls or other 
contrivances for the acoustic representation of the work are or 
# are intended to be made ; 

“ Leoture ” includes .address, speech, and sermon ; 

1 Self-governing dominion ” means the Dorainioq of Canada, the 
Commonwealth of Australia, the Dominion of Now Zealand, 
the Union of South Africa, and Newfoundland. 

(2) lor the purposes of this Act (other than those relating to infringe¬ 
ments of copyright), a work shall not be deemed to be published or per¬ 
formed in public, and a lecture shall not bo deemed to be delivered in public* 
if published, performed in public, or delivered in public, without the consent 
or acquiescence of the author, his executors, administrators or assigns. 

(3) For the purposes of this Act, a work shall he deemed to be first 
published within the parts of His Majesty’s dominions to which this Act 
extends, notwithstanding that it has been published simultaneously in some 

*other place, unless the publication in such parts of His Majesty’s dominions 
as aforesaid is colourable only and is not intended to satisfy the reasonable 
requirements of the public, at id a work shall lie deemed to be published 
simultaneously in two places if tho time between the publication in one 
such place and the publication in the other place does not exceed fourteen 
days, or such longer period as may, for the time being, be fixed by Order in 
Council. 

(4) Where, in the case of an unpublished work, the making of a work 
has extended over a considerable period, tho conditions of this Act con¬ 
ferring copyright shall be*deemed to have been complied with, if the author 
was, during any substantial part of that period, a British subject or a 
resident within the parts of His Majesty’s dominions to which this Act 
extends. 

(5) For the purposes of the provisions of this Act as to residence, an 
author of a work shall be deemed to be a resident in the parts of His 
Majesty’s dominions to which this Act extends if he is domiciled within 
any such part. 

36.* Subject to the provisions of this Act, the enactments mentioned 
in the Second Schedule to this Act are hereby repealed 
Repeal. to the extent specified in the third column of that 

"schedule*: » 

Provided that this repeal shall not take effect in any part of His 
Majesty's dominions until this Act comes into operation in that part. 
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Short title and 37. U) This Act may be cited as ^he Copyright 

commencement. Act 1911. 

( 

(2) This Act shall come into operation— 

\a) in the United Kingdom, on the f first day of .July ni&eteen 
hundred and twelve or such earlier date as may be lixed by 
Order in Council; 

{b) in a self-governing dominion to which this Act extends, at 
such date as may be fixed by the Legislature of that dominion ; 

(c) in the Channel Islands, at such date as may be fixed by the 

States of those islands respectively ; 

( d ) in any other British possession to which this Act extends, on the 

proclamation thereof within the possession by the Governor. 

(Notes). 

Act extended to India. t 

By the proclamation issued by the Grovernor-neneral of India in Couneil in 
October last, this Apt has been extended to Tndia. 

FIRST SCHEDULE. 

Existing Rights. 

Existing Eight * J Substituted Bight. •> 

(a) In the case of Works other than Dramatic and Musical Works. 
Copyright. | Copyright as defined by this Act. 

(b) In the case of Musical and Dramatic Works. 

! Copyright as defined by this Act. 

| Copyright as defined by this Aet, except 
| the solo right to perform thq work nr 
j any substantial part thereof in public- 
! The sole right to perform the work in 
public, bwi none of the other rights 
comprised in copyright as defined by 
this Act. 

For fche purposes of this Schedule the following expressions, where 
used in the first column thereof, hs^ve the following meanings :— 

“ Copyright,” in the case of a work which according to the law in 
force immediately before the commencement of this Act has 
not been published before that date and statutory copyright 
wherein depends on publication, includes the right at oommou 
law (if any) to restrain publication or other dealing with the 
work; 

“ Performing right,” in the case of a \york wbiob has not been per¬ 
formed *in public before the commencement of this Act, 
includes the right at common law (if any) to restrain the 
performanoe thereof iq public. 


Both copyright sfhd performing right. 
Copyright, but not performing right. 

Performing right, but not copyright. 
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SECOND SCHEDULE. 

Enactments Repealed. 

Seotion and chapter. ( Short title. Extent of repeal. 


8 Geo. 2, o. 13 The Engraving Copyright Act, The whole Act. 

1734. 

7 Geo. 3, o. 38 The Engraving Copyright Act, The whole Aot. 

1767. 

16 Geo. 3, c. 63 The Copyright Act, 1775. The whole Aot. 

17 Geo. 3, c. 67 The Prints Copyright Act, 1777. The whole Aot. 

54 Geo. 3, c. 56 Tho Soulpture Copyright Act, The whole Act. 

1814. 

3 & 4 Will. 4, c, 15 The Dramatic Copyright Act, The whole Act. 

1833. 

5 & 6 Will* 4, c. 65 The Lectures Copyright Act. The whole Act. 

1835. 

6 & 7 Will. 4, c. 59. The Prints and Engravings Copy- The whole Act. 

right (Ireland) Act, 1836. 

6 & 7 Will. 4, c. 110. The Copyright Act, 1836. The wholo Act. 

5 & 6 Viet. c. 45, The Copyright Aot, 1842. | The wholo Act. 


7 & 8 Viet. c. 12. The International Copyright Act, The whole Act. 

1844. 

10 & 11 Viet, c-95. The Colonial Copyright Act, 1847. The whole Act. 

15 & 16 Viet. c. 12. The International Copyright Aot, The whole Act. 

1852. 

36 & 26 Viet. c. 68. The Fine Arts Copyright Act, 1862. Sections one to six. In sec¬ 
tion eight tho words 1 * and 
pursuant to any Act for the 
protection of copyright 
engravings,” and " and in 
any such Act as aforesaid,” 
Sections nine to twelve. 

38 & 39 Viet. c. 12. The International Copyright Act, The whole Act- 

1875 

39 & 40 Viet. o. 36. The Customs Consolidation Act, Section forty-two, from 

1876. • " Books wherein” to “such 

copyright will expire.” Sec¬ 
tions forty-four, forty-five, 
and one hundred and fifty- 
two. 

45 & 46 Viet. o. 40. The Copyright (Musical Composi- Tho whole Act. 

_ • tions] Act, 1882. 

49 & 50 Viet. o. 33. The International Copyright Act, The whole Act. 

1886. 

51 & 62 Viet. o. 17. The Copyright (Musical Composi- The whole Act. 

tions) Act, 1888. * 

52 & 53 Viet# c. 42. The Revenue Act, 1889. Seotion one, from Books 

first published” to ‘as 
provided in that section.” 

6 Edw. 7 c. 36 The Musical Copyright Act, 1906* In section three the words 

’ "and which has been regis¬ 

tered in accordance with 
the provisions of the Copy* 
right Aot, 1842, or of the 
International Copyright * 
Act, 1844, which registra¬ 
tion'may be effected not¬ 
withstanding anything in 
the International Copyright 
Aot, 1886.” 
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THE INDIAN SECURITIES ACT, 1886 1 . 

* (ACT XIII OP 1886.) 


' [Passed on the 19th March , 1880.] 

HISTORICAL MEMOIR. 


fear. 


No. 
of Act. 


t Name of Act. 


How affected. 


1881 

1886 

1886 


III 

XIX 

XIII 


Securities 

Do. 

Do. 


••• |Rep., Act XIII of 1886. 

... ! Do. 

I • 

... | Rep., in part. Act XII of 1891. 


An Act to consolidate and amend the law relating to Government 

Securities. 

Whereas it is expedient to consolidate and amend the law relat- 
*ing to Government securities; It is hereby enacted as follows ;— 

(Notes). 

“ The Indian Securities Act, 1886. ” 

(1) Statement of Objects and Reasons. 

For-, see Gazette of India, 1886, Pi. V, p. 49. A 

(2) Report of the Select Committee. 

For-—, see Gazette of India, 1886, Pt. IV. p. 191. B 

(3) Proceeding's in Council. , 

* For-, see Gazette of India, 1886, Supplement, pp. 225, 233 and 669. C 

(4 1 Act was declared in force. 

The — —in Upper Burma c xoept the Shab States by the Upper Burma 
Laws Act, 1886 (XX of 1886), and is now in force there under S. 4 
* and the First Schedule to the Burma Laws Act, 1898 (XIII of 1898) 
by which Act XX of 1(^36 is repealed. D 

Short title and 1- U) This Act may be called the Indian 

commenoejnent. Securities Act, ) 886 ; and 

(2) It shall come into force on the first day of April, 1886. 

* * * + * 


• t (Notea). 

Legislative Changes. . 

Sub-sec. (3), which was as follows:—“(3; The power conferred on the Governor 
General in Council by section 7, sub-section (1), may be exercised 
at arfy time after the passing of this Aot; but a notification issued in 
exercise of that power shall not take effect until the Aot comes into 
force,” was repealed by th6 Repealing and Amending Aot, 1891 (XII 
of 1891). * 
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2. (1) On and from the day on which this Act come^into 
III of 1881. force, the Indian Securities Act, 18§1* and the 

XIX of 1885. Rl3ptu1 ' Indian Securities Act, 1885, shall be repealed. 

(2) ]5ut any authority conferred, notification issued, list publish¬ 
ed or rule or order made under either of those Acts shall, so far as 
may be, be deemed to have been conferred, issued, published or 
made under this Act. 

Definitions. 3. In this Act— 

(1) “ Government security ” 1 includes promissory notes, 2 
debentures, 3 stock-certificates and all other securities issued by the 
Government of India or by any Local Government in respect of 
any loan contracted either before or after the passing of this Act, 
but does not include a stock-note or a currency-note: and t 
($2) “ prescribed ” means prescribed by rules made by the 
Governor General in Council. 

(Notes). 

/. “ Government Security. ” 

(1) Stamp duty on agreement for saje of Government security. 

-is one anna. See Art. 5 (a). Sch. I, Stamp Act, 1899. F* 

(2) Transfer of Government security by endorsement? 

— —is exempted from stamp duty. See Exemption (d) to Art. 62, Sch. I, 
Stamp Act, 1899. * G 

2.—“ Promissory notes.” 

(1) Government promissory notes— S. 13, Act XXVI of 1881 -Negotiableinsturment. 

(<i) The Negotiable Instruments Aot defines “negotiable instruments” in 
S, 13 as a Promissory note, bill of exchange, or cheque expressed to 
be payable to a specified person or his order, or tb the order of a 
specified person or to the bearer thereof,” ‘24 B. 65 (70). H 

(5) (i) Government promissory notes would oome< within that definition. 24 
B. 65 (711. • H-l 

(ii) The Negotiable Instruments Act applies to Goverment promissory notes. 
12 C-L.J. 470. See, also, 24 B. 65. I 

(c) Promissory notes issued by and'under the authority of the Governor- 
General in Council of the East India Company, in Bengal, for the 
purpose of raising money to meet the exigencies of the government 
of India, were held to he negotiable instruments. 5 M.I.A. 1. J 

(2) Government promissory note- Debt 

A Government promissory note standing in the name of the widow as the 
certificated holder of her husband’s estate is a debt. 15 C.W.N. I018.K 

3.-“ Debentures.” 

(1) Debenture - What it is. 

• A debenture means a document which either,oreates a debt or acknowledges it, 

and afty document which fulfills either of these conditions is a deben¬ 
ture. Per Chilly, J., in Levy v. Abercorrii Slate Co„ (1888) 37 Oh. 
D. 264. L 
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3 -~“ Debent urea ’ ’—(Concluded ). 

(2) fbld.— Definition. 

I cannot find any precise legal definition of the term; it is not either in 
law or procedure a strictly technical term, or what is called » term of 
art." (Ibidl. ' H 

A. No notice of any trust in respect of any 
receivable. . Government security shall be receivable by the 

. Government. 

5. (1) Notwithstanding anything in the Indian Contract 

Right of survivors' Act, 1872, section 45, when a Government ix of 1872. 
Governmeut^securi- security is payable to two or more persons joint- 
tie8 - * ly and either or any of them dies, the security 

shall be payable to the survivor or survivors of those persons, 

• « 

(2) Nothing herein contained shall affect any claim which, the 

representative of the deceased person may have against the survivor 
or survivors in respect of the security jointly payable to him or them 
and the deceased. 

(3) This section shall apply whether the death of the person 
to whom the security wa§ jointly payable occurred or occurs before 
or after this Act comes into force. 

4 

(Notes). 

/ —“ Right of survivors.” 

Rule of survivor ship applies to Government securities. 

By this legislation the rule of survivorship i6 restored for the particular case of 
, 'Government securities, provision Being at the same time made for the 
protection of the rights of the deceased creditor’s representative. R 

• 

6 . Notwithstanding anything in section 15 of the Negotiable 

- t Instruments Act, 1881, the holder of a Govern- XXV of 1881. 
ment security .shall not be said to indorse the 
security, or be called the indorser thereof, if when 
he signs the same ’for the purpose of negotiation, 
he inscribes his signature for that purpose 
elsewhere than on the back of the security itself. 


Prohibition of 
indorsements on 
allonges' to Gov¬ 
ernment securities. 


(Notes). 

Scope of section -Negotiable Instruments Act applying to Government promissory 
note. 

Looking at 8. 6 of this Aot it would appear that the Negotiable Instruments 
Act is intended to apply to Government promissory note. 24 B. 65 
(71); see, also, 12 O.L.J. 470.^ 0 
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“ Indorsements on allonges ." 

Indorsement on allonge—Allonge, what is. 

S. 15, Act XXVI of 1881 provides that an indorsement nay also be written 
on a separate slip of paper annexed to the instrument. As there is 
no legal limit to the number of indorsements, it may happen that 
there may be no room to write them all distinctly on the* instrument 
itself. In such a case, a slip of paper is annexed to the bill or note, 
upon which the supernumerary indorsements m ly be written l!he 
slip of paper thus annexed is called an “ Allonge.” See 13 B.L.R. 
359 = 22 W.R. 106; Byles on Bills, L7th. Ed., p. 168. • P 

So an allonge is a slip of paper annexed to a bill upon which, there being no 
limit to tbo number of endorsements, when there is not room to 
write them all distinctly on the btok of obg bill, the supernumerary 
endorsements may be written. It is annexed by the holder in order 
that he may write the endorsement. The term does not apply to a 
paper annexed by the officers of Government for writing the receipts 
of interest. (Ibid.) Q 

* N.B .—An allonge becomes part of the bill or note to whioh it is annexed and 
needs no additional stamp. See Byles on Bill, 17th Ed., p. 168. R 

7. (1) In the case of any public office 1 to which the 

Governor-General in Council may, from time to 

Holding of Govern- fcj me bv notification in the Gazette of India, 
ment securities by ’ 

holders for the time declare this sub-sectiomto apply, a Government 

offices. ° f publlc security may be made,or indorsed payable to or 
to the order of the holder for the time being ot 
the office by the name of the office. • 

(2) When a Government security is made or indorsed as afore¬ 
said, it shall be* deemed to be transferred without any or further 
indorsement from each holder for the time being of the office to 
the succeeding holder for tjie time being of the office; on and from 
the date on which the latter takes charge of the office. 

(3) When the holder for the time being of the office indorses to 
a third party a Government security made or indorsed as afore¬ 
said, he shall subscribe the indorsement with his name and the 
name of the office. 

(4) A writing on a Government security now or heretofore 
standing in the name of the holder of a public office whereby the 
security has been or was made or indorsed payable to or to the 
order of the holder of the office for the time being, shall not be 
deemed to be or to have been invalid by reason only of the* payee or 
indorsee being the holder for the time being of a public office by 
the name of the office. 

« I* 

(5) The section applies as well to an office of which there are 

two or more joint holders as to an office of which there is a single 
holder. • 
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» * 


(Motes). 

I—“Public Off ice.” 

(1) Application of 8. 7 (1) of the Act to certain offices. 

Sub-seotion (1) has been declared applicable to the offices of— 


(a) Managers of State Railways ... See 

(b) Commanding Officers of Regi¬ 

Gazettoo of India, 

1886, 

Pt. I, 

p. 846. 

ments 

• (c) Chairman, Town Council, Bom¬ 

Do. 

11 


p. 882. 

bay and Municipal Commissioner, Bombay 
(d) Chairman, Harbour Trust Board, 

Do. 

If 


p. 422. 

Madras 

(e) Registrar of any Presidency Small 

Do. 

1887, 

• 

M 

p. 186. 

Cause Court , 

(/) Assistant Commissioners of Salt 

Do. 

1889, 

It 

p. 346. 

and Abkari Revenue, Madras 

(g ) Consulting Architect to Govern¬ 

Do. 

1S90, 

If 

p. 613. 

ment, Madras 

fh) Administrative Medical Officer, 

Do. 

1891, 

• 1 

p. 465. 

• 

North-West Frontier Province 

(i) Officeof Comptroller and Auditor | 

Do. 

1902, 

>1 

p. 289. 


. M 
»f 
M 


General 

Accountants-General 

Comptroller 

Comptroller of ^Military 
Accounts 

Accountant-Gonfiral, Mi¬ 
litary Department 
Accountant-General, Pub¬ 
lic Works Department. 
Examiners of Public 
Works Accounts 
Examiner of Military 
> Works Accounts 
Examiner of Telegraph 
Accounts 

Secretaries to the Govern- ■ 
ment of India 
• Secretaries to Local Go¬ 
vernments and Admi¬ 
nistrations 

Secretaries to Board of 
Revenue 
Commissioners 
Collectors, Magistrates, 
Judges 

Deputy Commissioners ... 
Treasury Officers 
Directors of Public Ins¬ 
truction . 

Inspectors of Schools 
Inspectors-General of Jails 
Inspectors-Gcnoral of Re¬ 
gistration ••• J 


Do. 


188G, 


p. 270. 
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“ Public Office .”—( Concluded). 


Inspectors-Genetal of| „ ( 

Police ... I 

Deputy and Assistant Ins- YSee Gazetjjoo of India, 1886, Pt. I, p. 270. 
pectors-G e n e r a 1 of ! i 

Police ... I 

District Superintendents 
of Police 

Political Residents ... < 

Political Agents ’ i 

Director General, Supply r Do ’ 1<JOa ’ ” p ‘ 8&i2, 

and Transport 
Inspector General, Supply 
and Transport ... J 

Executive Supply and ] 

Transport Officers ... ‘i 

Superintending Engine- Do. 1886, „ p.‘ 270. 


p.‘ 270. 


„ Executive Engineers ... J 

„ Masters of the Mint ...1 

„ Director-General of Post 

Office 

„ Post Masters General and 

Deputy Post Masters 
General 

„ Director General of Tele¬ 
graphs ... f 

„ Administrator-General, 

Bengal 

„ Official Assignee, Bengal > 

„ Official Trustee, Bengal... 

„ Administrator-Gen e r a 1, 

Madras r ... 

„ Official Assignee, Madras 

„ Official Trustee, Madras 

„ Administrator-G e n e r a 1, 

Bombay 

„ Official Assignee, Bombay. 

„ Official Trustee, Bombay. 

O’) Secretary, Railway Board .,. 
(k) Deputy Comptroller, Military 
Accounts 


p. 887. 


p. 477. 


p. 648. 


N.B.— See also the list of Local Rules and Orders published by the several 
Local Governments. S 

(2) Public Debt branoh of Bank of Bengal, a Government office. 

The Public Debt branch of the Bank of Bengal is as much a Government 
Office as it was under the separate management of direct Government 
officer ; so that the Bank cannot, in its private capacity, take out of 
the hands of the Public Debt Office a stolen Government pro-nuto 
detained by the Superintendent of the Public Debt office and held by 
him as agent of the Government. 6 C. 654 = 5 C.L.R, 586. T 
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8 . (1) Whenever the Governor General in Council has issued, 
, res P ect of any loan, a certificate declaring the 

discharge* of ^cert? beaier thereof to be entitled to the portion of the 
floated and coupons, loan therein expressed, or a coupon for any 

amount payable as interest on any portion of the 
loan, the title to the certificate or coupon may be transferred as if 
the certificate or coupon were a promissory note payable to bearer. 

(2) On payment, by or on behalf of the Government, to the 
bearer of the certificate or coupon, of the amount expressed therein, 
at or after the date on which it becomes due, the Gbvernment shall 
be discharged as if the certificate or coupon were a promissory 
note payable to bearer. 

(Notes). 

- /—“Transfer.” 

Sale of shares for future delivery - Readiness—Willingness. 

In a .suit to recover damages for the non-acceptanco of shares, where the 
vendor had contracted to execute propor transfers and do all other 
things necessary on his part to transfer the shares, and to bear the 
expense of such transfer. Held, on the issue whether the plaintiff was 
ready and willing to perform His part of the contract, that it waB 
sufficient to show that he had in his possession at the time fixed for 
the performance of tho contract on his part such certificates of the 
share contracted to be sold as were required by the law, and that he 
tendered the same with a deed of transfer to tho purchaser, to effect 
the transfer ; but that it was the duty of the purchaser himself, in 
such case, having accepted tho share«, to have the transfer made into 
his name in the books of tho compuiy. 3 B.H.C.lt.O.O. 09. U 
Held that a contract to deliver shares in a public company is sufficiently per¬ 
formed when the vendor places ^ho vendee in such a position as ena¬ 
bles him to bocome the legal owner of them. Ibid. Y 


Indorser of Govern¬ 
ment ^security not 
liable for 'amount 
thereof. 


9*. A person shall nob, by reason only of his 
having indorsed a Government security, be liable 
to pay any money due, either as principal or as 
interest, thereunder. 


10. .(I) The 


Impression of sig¬ 
nature on Govern- 
taent securities. 


signature of the officer of the Government of India 
authorized to sign Government securities on behalf 
of the Government may be printed, engraved or 
lithographed, or impressed by such other mechani¬ 
cal process as the Governor General in Council 


may direct, on the securities. 

(?) A signature so printed, 
impressed shall be as valid as if 
handwriting of the officer. 


engraved, lithographed or otherwise 
it had been inscribed in the proper 
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Issue of renewed 
securities (1). 


11. A person claiming to be entitled to a Government security 
as payable to him under t an indorsement may, on 
satisfying the prescribed officer of the justice of his 
claim and paying the prescribed fee and delivering 
the security duly receipted to the prescribed officer, obtain from 
the officer a renewed security issued payable to himself. 1 

(Notes). 

I“ Issue of renewed securities 


Qovernment Pronfissory note—Renewal. 

(а) Tho holder of a Qovernment promissory note cannot arbitrarily ask the 

Qovernment to have the note renewed ; but when the bacl^ of the 
note has become covered with endorsements on the receipt of interest, 
so that there is no room to write an endorsement of the note distinct¬ 
ly on the back of it, the holder is entitled to have it renewed. c He 
cannot claim Ruch renewal if, by the renewal, an order of Court 
restraining him from parting with the note would be disoboyed. 13 
B.L.R. 359 = 22 W.R. 106 W 

(б) The renewal of Government securities (including Government promissory 

notes) is now governed by the provisions of the Indian Securities Act 
(XIII of 1886), s. H, and the rulos of J;he Governor General in Council 
made under s. 14 of that Act. (ibid). X* 


12. (1) When a Government security is alleged to have been 

wholly or partly lost or destroyed, and a person 
8eouritier f (i) UpllCat0 c^hns to be the person to whom but for the loss 
% or destruction it would be payable, he may, on 
application to the prescribed officer, and on producing proof to his 
satisfaction of the loss or destruction and of the justice .of th§ claim, 
obtain from him an order for— 

(а) the payment .of interest in respect* of the security said to 
be lost or destroyed pending the issue of a duplicate 
security ; and 

(б) the issue of a duplicate security payable to the applicant. 

• 

(2) An order shall not be passed under sub-section‘(1) until 
after the issue of the prescribed notification of the loss or destruction 
and after the expiration of the prescribed period, nor until the appli¬ 
cant has given the prescribed indemnity against the claims of afl 
persons deriving title under the security lost or destroyed. 

(3) A list of the securities in respect of which an order is passed 

under sub-section G) shall be published m the Gazette of India at 
such times as the Governor General in Council may, from time to 
time, direct. , 
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Period after which 
the Government is 
released from liabi¬ 
lity in respect of ori¬ 
ginal security. 


Ss. 12 t<j 14] Act XIII of 1886 (indian securities). 

(Notes). 

I./—" Issue of duplicate securities 
* » 

Security (lost or stolen)—Agreement by both parties to obtain duplicate—Laches of 
borrower. , s 

Plaintiff's relative borrowed money from defendant on the security of a Govern¬ 
ment Promissory Note which was stolen from defendant in 1865, and 
defendant advertised the loss. In 1865, an ekrarwaa executed between 
the parties, whereby defendant was bound to take steps, assisted by 
. plaintiff, to procure a duplicate. Tho noto was endorsed, not in 

defendant’s but in plaintiff’s name, and no steps whatever were taken 
by plaintiff until 1869, when the note turned iyp in the Currency 
Office. Defendant boing unable therefore to perform his part of the 
contract : Held that any neglect that had taken place in obtaining a 
f duplicate was entirely owing to plaintiff’s laohes. 18 W.R. 58. Y 

13. When a renewed security has been issued 
under section 11, or a duplicate security has* been 
issued under section 12, the Government shall be 
discharged from all liability in respect of the ori¬ 
ginal security of which the renewed or duplicate 
security has been issued— 

(a) in the case of a renewed security, after the lapse of six 
years from the date of the issue of the renewed security ; 

(b) in the case of a duplicate security after the lapse of six 
years from the date of the publication under section 12, 
sub-sec. (3), of the list in which the security is first 
mentioned, or from the date of the last payment of inter¬ 
est on the original security^ whichever date is the later. 

Power of Governor 44 The Governor General in Council may, 

S r^ieMif 1 from'time to time, make rules to prescribe- 

fa) the mode in which payment of interest in respect of Gov- 
* ernment securities isto be recorded and acknowledged ; 
(b) the circumstances in‘which Government securities must 

be renewed before further payment of interest thereon 
can be claimed; 

( 0 ) the Ices to be paid in respect of applications under sect.ons 

• 11 and 12; ' 

■ (h the form in which securities delivered for renewal are to 

be receipted ; , 

(el the offic-er who la to exercise all or any. of the powers and 
perform all or any of the duties prescribed by sections 11 

and 12; # 
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( f) the proof which is to be produced by persons ^pjplyipg for 
duplicate securities; f # 

ig) the form and mode of publication of the notification 
mentioned in section 12, and'the period after which 
interest may be paid or a duplicate security may be 
issued under that section ; 

(h) the nature and amount of the indemnity to be giv$n by 
a person applying “under section 12 for the payment of 
interest or the issue of a duplicate security; and, 

(i) generally, all matters connected with the grant of renew¬ 
ed and duplicate securities. 

(Notes). 

“ Power ot . Rules. ” 

Rules under section 14 of the Act. 

No. 96, dated the 7tli January, 1888—Resolution — In accordance with the provisions 
of the Indian Securities Act, XIII of 1R8(>, the Governor General in Council is pleased 
to make the following rules under section 14 of the Act:— 

1. Interest cages showing the several half-years at whioh interest will accrue, 
shall be imprinted on the reverse of each new note issued, and payment shall be recorded • 
by the stamp of the Disbursing Office or by a manuscript entry over the space apportioned 
to the half-year concerned. If payment be made at a Presidency-town, the recording 
entry shall show the Presidency and the date and number of the issuing warrant, which 
shall be in the form of a negotiable instrument payable to the holder’s order. But if 
payment be made at a District Treasury, the recording entry shall show the name of 
the Treasury, the number borne by tho payment voucher, and the date of payment; this 
entry shall be authenticated by the initials of the Treasury Officer, and the holder’s 
receipt shall be taken on the face of the payment voucher. Tf, however, the note be of 
the old form, and bear no interest cage, the holder's endorsement for interest will be 
required on the note itself, and payments will be authenticated by the Disbursing 
Officer under the endorsement as heretofore. 

2. Under the preceding rule, interest cages shall be imprinted and (in the oase of 

notes in the old form) holder’s endorsements for interest shall be written'only on the 
back of the note itself. « 

3. Jf the note be of the old form and bear no interest cage, the holder’s endorse¬ 
ment for interest should agree letter for letter with the name in the body of the note 
or in the transferring endorsement, as the case may be ; the usual signature may be 
added below. 

4. An endorsement or receipt by a native female must be attested by the signatures 
of at least two respectable witnesses, who must attend before the Officer in charge of the 
Treasury where interest is payable, and certify to the genuineness of the endorsement or 
receipt. 

[Provided that in the case of receipts for payment of interest on, Government Promis¬ 
sory Notes made at a Presidency Bank, the provisions bf sub-rules (2) and (3} shall not 
be enforced unless it is specially so directed by the officer making the payment). 

N.B. :—This proviso was added by Notification No. 1279-A., dated the 1st 
March, 1906, Bee Gazette of India, 1906, Pt. 1, p. 146. 
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t 1—"Power of. . Rules "—(Continued). 

5. No notice will be taken of any trust appearing in an endorsement of transfer or 
receipt for interest. When a note is endorsed to, or receipted by any verson in his capacity 
of trusfpe or in any other representative capacity, such person will be treated in all 
respects as the true owner of the note. 

'N.B.— Rule 5 was substituted by Resolution No. 3558-A., datod 19th August 
. 1896, see Gazette of India, 1896, Pt. 1, p. 6'28. 

6. A note blank endorsed by the holder is not receivable at any Government 
Treasury t or at the Publio Debt Offices in the Presidency-towns. The holder of auy suoh 
security will therefore bo required to specially endorso the same beforo submitting it for 
payment of interest. 

7. The holder of a note may be required to receipt the same for renewal in all or any 
of the following cases, that is to say : — 

(1),I/ the note has been enfaced for payment of inteiesl at a Mofussil Treasury, and 
the holder thereof is desirous of altering the place of payment. 


(2) If only sufficient room remains on the back of the note for one further endorse - 
ment, or when any word or words is or are written upon the note across any existing en¬ 
dorsement or endorsements, all cross endorsements being strictly prohibited 

(3) If the note is torn or in any way damaged or crowded with writing or unfit, in 
the opinion of the officer before whom it is produced for payment of interest, for receiving 


interest. 


(4) If the note bears an endorsement which transfers the note to or is signed by, any 
4 person otherwise than in his personal capacity, except m the undermentioned cases . 

(a) Where the translate is a well-known firm, corporate body or Bank ; or the 

signature attached to the endorsement is the usual name or signature of 
such a firm or purports to be the impression of the common seal of a cor¬ 
porate body with perpetual succession or is the signature of the Sec¬ 
retary, Deputy Secretary, Manager or Agent, of a Bank or corporate 
body; 

(b) Where, an endorsement is made in his official capacity by the person 

holding for the time being one of the offices to which the Governor 
* * General in Council has, by notification in the Gazette of India, 

declared section 7, sub-section (1), of the Indian Securities Act (XIII 


of 1886) to Apply ; 

(c) Where the transfer is made to or by a person in whose favour a 
- . under the Succession C^t^ (VII of 

of administration underlie Indian Succession Act (X of 186 j), the 
Probate and Administration Act ( V of 1881) has or have been granted 
by a Court of competent jurisdiction ; 

Of Wh. r . IU transfer is made to or by Use cxeentor cr vhmmstratar of an 

estate who is described as such therein each tZZut* 

M ng shown to be the holder aeeordivg to the tenor of the note and 

previous endorsements; 

(6) I t the mwtorsenumt is not clear and distinct, or if it is made an paper .fixed to 
a Government Promissory Note. . . , tnr 

(6) If, in the opinion of the officer b *f ore “ ,h0 ™ f^yrlqularlr not fully proved, 
o, interest, the title of <4 person sorting ^ ^d under the provisions o, 

(7) If the note in question, being a cou p ^ ^ in which 

Rule 8, has ceased to be the property of a minor o 

administration is limited to interest. 8 
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I.—** Power of. . Rules ’’—(Continued). 

t f r . 

In all or any of the preceding cases payment of any further interest on such note 
may be refused until the note is receipted for renewal and actually renewed. 

N. B —Rule 7 was substituted by Resolution No. 3558—A., dated 19th August 
1896, see Gazette ot India 1896, Pt. 1, p. 628. ( 

8. Iu the oase of any note which is the property of a minor or belongs to an 

estate in which administration is limited to interest, the Public Debt Office at Calcutta 
may, upon such note being deposited with them, issue to the holder of such note a 
counterpart thereof having the words “ oounterpart not negotiable ” stamped across the 
face thereof, and further payments of interest may be recorded upon such counterpart. 
Whenever suoh note shall cease to be the property of a minor, or shall oease to belong 
to an estate in wfiioh administration is limited to interest, the further payment of 
interest in respect of the note may be refused, until the first or any subsequent ooun¬ 
terpart, as the case may be, issued in respect of it has been receipted and renewed in 
the manner provided in the lagt preceding rule. Upon such counterpart being receipted 
and renewed as aforesaid, the same, together with the original note and any preceding 
counterpart issued in respect thereof, will be cancelled. « 

9. No payment of interest and no record or acknowledgment of the payment of 
interest and no issue of a counterpart note under the preceding rules is to be deemed or 
taken to be an acknowledgment of the title of the holder of any note. 

10. The following fees are payable in respect of applications under 8s. 11 and 12 
of the Indian Securities Act (XIII of 1886). 

For each renewed or duplicate seourity 4 annas per cent., if the new note does not 
exceed Rs. 400 and Re. 1 if tho new note exceed that sum. , 

N.B. —The words in italics in this rule were substituted by Resolution No. 

3553-A, dated the 19th August, 1896, see Gazette of India, 1896, Pt. 
1, p. 628. 

11. A note tendered for renewal must be receipted on the reverse as follows :— Receiv¬ 
ed in lieu hereof, a renewed note payable to (name of holder) with interest payable at 

* Holder. 

Signature of the ..... 

Duly authorised representative 
of (name of holder). 

N.B. —This was substituted by Notification Ntf. 6223-A, dated 3rd October, 
1904, see Gazette of India, 1904, Pt, 1, p. 748. 

12. If a person tendering a note for renewal applies for more than onto note in lieu 
of the note tendered, the latter must be receipted on the reverse as follows, or in a form 
as near thereto as circumstances will admit : 

Received in lieu hereof, two (or more) notes for Rupees . respectively, payable to 

(name of holder), with interest payable at . 

Holder. 

Signature of the . 

Duly authorised representative * 
of (name of holder)• 

N.B. —This was substituted by Notification No. 6223-A, dated 3rd October, 
1904,^ee Gazette pf India, 1904, Pt. 1, p. 746. 

13. If a person tendering more than one note for renewal applies for one consoli¬ 
dated note in lieu of the notes tendered, the latter must be receipted ae follows, or in a 
form as near thereto as circumstances wity'admit: 
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, ( ^ I'—“Power of. . Rules "—(Continued). 

Received in lieu hereof, a new note payable to (name of holder) for Rs ., 

by consolidation with Promissory Note or Notes Nos . (mentioning the numbers 

and arpounts of the other notes ^desired to be consolidated with it) with interest payable 
at ... 

Holder. 

Signature of the . 

Duly authorised representative 

o 

• of (name of holder). 

N.B.—This was substituted by Notification No. 6223-A,, dated 3rd October, 
1904, see Gazotie of India, 1904, Pt. 1, p 748. 

14. The form of receipt mentioned in the foreqoing rules must be very clearly and 
correctly written, and there must be no ambiquity as to the name of the payee of the new 
note■ The name of the holder, assigned by him or as entered by the duly authorised re¬ 
presentative below his own signature, should agree letter for letter with the nairn in the 
boefy of the note or in the transferring endorsement as the case may be. Where the 
holder himself signs the receipt he may add his usual signature below. 

N.B.—This was substituted by Notification No, G223-A, .datod the 3rd Octo¬ 
ber, 1904, soo Gazette of India, 1904, Pt. I, p. 748. 

15. The holder of any note requiring renewal may procure a ronowed note in lieu 
of his original security in any of the following ways ; that is to say, be may present 
It duly receipted either in person* or through a representative at—(1) Public Debt Office, 
Bank of Bengal, Calcutta ; or £2) at a Government Treasury for transmission to that 
office; or (3) at the Banks of Madras and Bombay who as agents of the said Bank of 
Bongal may either renew’such notes on their own responsibility or may forward them 
to the said Public Debt Office, Bank of Bongal for renewal. In the case of notes pre- 
sented direct to the said Public Debt Office, Bank of Bengal, or transmitted to it for 
renewal either through a Government Treasury or the Bank of Madras or of Bombay, 
the prescribed officer referred to in S. 11 of the Indian Securities Act (XIII of 1886) 
shall be the Secretary, Bank of Bengal, for the time being: and in the case of notes 
presented-for rdhewal at the Bank of Madras, o? of Bombay and renewed by those 
Banks on their own responsibility such officer shall be the Secretary of the Bank ,of 
Madras or of the Bank of Bombay for the time being as the case may be. 

N.B.-Tho words in italics in this Buie were substituted by Resolution No. 

" . 3558-A, dated 19th August, 1896, see Gazette of India, 189b, 11. 1, 

p. 628 « 

16. The officer referred to in S. 12. sub-section (1) of TV* Indian Securities 
Act (XIII of 1S8G) shall be the C irnptroller-Gfeneral for the time emg. 

N B.-The Iwords in italics in this rule were substituted by Hosoffition 

3658-A, datod 19th August, 1896. see Gazette of India, 1896, Pt. 1, 

P ' Q PrnmtsRorv Note shall be notified in the first 

. 17. The loss or destruction of a L * bl Debt offic0i Calcutta; 

instance by letter addressed to the Bank o Bengal, run 
auob letter shall contain the following particu ars . 

(1) Particulars of the note according to the following form: 

V * . of the per cent, loan of 

Promissory Note for Rs. > • 

(2) Last half-year for which interest has been pai 

(3) To whom paid. . wa8 issued fif known). 

(4) Name of the person in whose name th 
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(5) Particulars of ooupoas attached (if a ay). 

(6) Where enfaced at pre-ant. 

(7) The oircumstaaces attending the loss. f 

(8) Whether the loss was reported to the Polioe. 

The above letter shall be accompanied by- 

fa) The Post Office R igistry receipt for the letter, containing the note, if the 
same was lost in transmission by post. 

(6) The Police report, if any can be obtained. 

(c) A letter signed by the Officers of the Treasury or Presidency Bank where 
interest was last paid, certifying the last payment of interest made on 
tfie note, and to whom, if interest was paid out of Calcutta. 

(d) If the applicant is not tho last registered holder,‘all documentary evidence 
necessary to trace back the title to the last registered holder. 

(e) Any portions or fragment which may remain of the lost or destroyed note. 
A duplicate of the letter to the Public Debt Office, Calcutta, must also be sent to 

the Treasury where interest is payable. % 

18. The loss or destruction of a Promissory Note shall be further notified by an 
advertisement, which the applicant for a duplicate note shall cause to be inserted in 
three successive issues of the Gazotta of India and of the Local Government Gazette of 
the place where the loss or destruction occurred. Such Notification shall be in the form 
following, or as near thecoto as tho circumstances will admit: — 

Lost or destroyed (as the case way be.) 

Tho Government Promissory Note No. , of the , per cent, loan of • 
for Rs. , originally standing in tho name of * , and last endorsed to 

, the proprietor by whom it was never endorsed to any other person, 
having been lost or destroyed, notice is hereby ^iven that payment of tho above note 
and the interest thereupon have been stopped at the Public Debt Office, Bank of Bengal, 
Calcutta, and that«pplication is about to be made for the issue of a duplicate in favour 
of the proprietor. The Public are cautioned against purchasing or otherwise dealing 
with the above-mentioned security. 

« Name of ttie Advertiser . , , 

Residence . 

19. At the expiration of. six months from the date of the insertion of the last 
advertisement, the Comptroller-General shall, if satisfied of the loss or destruction of a 
portion of a note, and of the justice of the claim of the applicant, and* if a sufficient 
portion for the identification of the note so lost or destroyed shall have been produced, 
direct the Public Debt Office, upon tht, execution of such bond of indemnity as is here¬ 
inafter mentioned, to issue to the applicant a duplicate note in lieu of that so lOBt or 
destroyed as aforesaid. If, however, no portion or no sufficient portion of the note so 
lost or destroyed shall have been produced as aforesaid, then, at tbe expiration of two 
years from the date of tho insertion of such last advertisement, the Comptroller-General 
shall, if satisfied as aforesaid, pass an order directing the Public Debt Office, upon the 
execution of such bond of indemnity as is hereinafter mentioned, to pay the applicant 
interest in respect of the note so lost or destroyed pending the issue of a duplicate note, 
and also directing the said Public Debt Office, at the expiration of six years from the 
date of the publication of the list in which the lost or destroyed security is first men¬ 
tioned, if no reason ta the contrary appear, to issue* to the applicant (on his executing 
and procuring tbe execution by two sureties of such indemnity bond as is hereinafter 
mentioned should the same be deemed necessary by the Comptroller-General) a dupli¬ 
cate note in lieu of that so lost or destroyed as aforesaid. 
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20 . The Comptroller-General may, within six years of the date o! an order passed 
by him under rule 19, if he finds sufficient reason, alter or cancel such order, and may 
also require that the mterv.il before the issue of a duplicate note be extended*to twelve 
years, or suoh shorter period not being less than six years, as he may think fit. 

21. Indemnity bonds when taken on the issue of a duplicate note or notes shall 
b'e for twice the amount of such note or notes, and when takon on the issue of orders for 
payment of interest shall be for twice the amount of the interest involved, that is to say, 
twice the aggregate amount of all back interest accrued due on the note, plus twioe the 
amount of all interest to accrue due thereon during the six years which will have to elapse 
before the issue of a duplicate note oan be made. In simple cases jiuch bonds may be 
issued by the Comptroller-General at Calcutta in a printed form prescribed by Govern- 
meht. No fee will be chargeable if a bond does not exceed in amount Rs. 500: but on 
bonds for higher amounts a fee of Ra. 5 for every Ra. 1,000, or part of Rs. 1,000 will 
be charged provided that no foe for any one bond so issued shall exceed in amount 
Rs. 30. If, however, the Comptroller-General consider that the circumstances of the 
cas# demand that a bond shall be specially prepared by the Government Solicitor, a fee 
of Rs. 32 shall be payable to that officer. 


22. The list of securities lost or destroyed referred to in section 12 (3) of the Indian 
Securities Act, XIII of 1880 in respect of which an order is made for payment of interest 
pending the issue of a duplic its security, nr for the issue of such duplicate security, shall 
be advertised half-yearly in the Gazette of India in the months of January and July or 
as soon afterwards as may be convenient. All seburities in respect; of which an order 
*has been passed as aforesaid shall be included in the first list published next after the 
passing of such order and sh ill continue advertised overy half-year until the expiration 
of six years from the date of first publication, or from the date of the last payment of 
interest on the original securities, whichever is the later date. Such list shall contain 
the following particulars, vie., the name of the loan and number of the last note, its 
value, in whose name it was issuod, from what date it boars interest, the name of the 
claimant for a duplicate, the number and date of the order passed by the Comptroller- 
General for payment of interest, or issue of a duplicate, and the date of publication of 
the list ii^ which, such security was first mentioned* 

N.B.—The words in Italics in this rule were substituted by Resolution 
No. 3558-A,* dated the 19th August, 1896, see Gazette of India, 1896, 
Pt. T, p. 628. [See Gazette of India, Pt. I, p. 6.1 

— rules as to Securities deposited with Government 
for Completion of Contracts. 


Resolution No. 1012, dated 28th February, 1890 .—'The object of the proposal now 
made is to provide that, in the case of Government securities received by Warrant 
Officers in ofearge of depots the securities shall not be endorsed to such officers but to 
the nearest Ordinance Officer. 


2. It is understood that the difficulty occasioned by the existing rules arises 
almost entirely in connection with deposits made for short periods by contractors as a 
guarantee for fulfilment of their contract. The simplest way to overcome the difficulty 
appears to be to rule that such deposits as also other deposits of Government securities 
which are not expected to remain in custody for more than a year, may remain in the 
name of the person makifig the depbsit and not be endorsed to *.y ■ oOs * -“/fo¬ 
ment. The deposits will then be received on the condition to be stated in the nder or 
otherwise, that Government will be authorised to appropriate an ® 0 gt^L It 

the contracts are not fulfilled. If by mistake noies sent by depositors to a ffiww of 
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/.—“ Power of .. . .Rules ”— (Concluded). 

t * * 

Government are endorsed to him, they should be returned, when the proper time comes 
with that endorsement canceller], instead of being re-endorsed. In {his case interest 
should not bo drawn by the officer but if the notes remun in the name of the deposi¬ 
tor there would be no objection to his drawing interest on them on producing at the 
treasury in which they arc lodged for safe custody a reoeipt countersigned by the Govern¬ 
ment Officer who lodged them provided, of course, that the notes are enfaoed for payment 
of interest at that treasury. 

3. His Excellency the Governor-General in Council accordingly directs*that in 
future the procedure in such cases shaft be as follows :— 

(1) When the notes are deposited for a period of twelve months or less, they shall 
remain in the name of the depositor and shall not be endorsed*by him to any officer of 
Government. 

(2) The Government officor receiving the deposit will see that the notes stand in the 
name of the depositor, and that the contract or other document executed by the deposi¬ 
tor conveys authority to Government to appropriate or cancel the notes if the oontfaot 
is not fulfilled. 

(3) After satisfying himself on these points, the Government Officer receiving the 
deposit will lodge the note or notes for the safe custody in the nearest civil treasury 
except in the Presidency towns of Calcutta, Madras and Bombay where the notes will 
be lodged with the Comptroller General and with the Accountant-General, Madras, and 
Bombay, respectively. The Comptroller-General will u»sue subsidiary rules regulating 

the procedure at the treasuries. 1 

« 

(I) The depositor may draw interest on these notes by tendering receipts in the 
usual form oountersigned by the officer with whom be deposited them, 

4* 

(5) When the notes are deposited for more than twelve months, they should be 
endorsed to the Comptroller-General (or Accountant-General, Madras and Bombay, as 
the case may be) and sent as at present through the Comptroller of Military Accounts, 
the practice now followed of sending to the Presidency Bank notes deposited for more 

than six and less than twelve months being discontinued. 

* > , 

15. (1). The Governor-General in Council shall, before 
making rules under sectibn 14, publish a draft 
drafts*and* rules. ° £ proposed rules in such manner as may, 

in his opinion, be sufficient for the information 
of the public. # 

(2) There shall be publisher! with the draft a notice specifying 
a date at or after which the draft will be taken into consideration. 

(S) The Governor-General in Council shall receive and consid¬ 
er any objection or suggestion which may be made by any persefb 
with respect to the draft before the date so specified. 

(4) Every rule made under section 14 shall be published in 
the Gazette of India, and the publication in that Gazette of a rule 
purporting to be made under that section shall be conclusive proof 
that it has been duly made, , 



APPENDIX. 


I Be jollowmg cases, though not felling „ n< ier ,„ y pnrticuler sections of 
this^ct, are collected here tor facility of reference because they relate 
to Government Promissory Notes and Government Securities. 

• (iQvernment Promissory Notes. 


(1) Government Prtnuissory Notes— Bank ot Bengal-C.P.C. 1882, 8. 288— Attach, 
raeht. • 

Where certain Government Promissory Notes in the custody of the Bank of 
Bengal wero declared to belong to the plaintiff, and the plaintiff 
applied, for execution of the decree by attachment, S. 263, C.P C., 
1882, was held to be applicable only to cases whore the property, in 
• the possession of a third party, belonged to the judgment-debtor, and 

not to cases where it was declared to be plaintiff’s. 1 C.W N. 170. A 


(2V Ibid ,—Transfer of— Indorsement— Onus. 

(a) Government promissory notes are negotiable instruments within the meaning 
of Act XXVI of 1881. They can be transferred only by indorsement 
on the back of tho note. An indorsement on the face of the note or on 
an allonge 19 invalid. Those notes cannot be assigned without indorse¬ 
ment as ordinary ohoses in action. 24 B. 65 (71) Cf. 5 B. 2G8. A-i 


i 


(6) “The indorsement through which a holder in duo course claims must be 
genuine. This principle is of universal application.’’ 24 B. 65 (72). B 


(c) The onus is in theffirat place on the transferor of a Government security to 
establish that the transfer of the Promissory Note by him in favour of 
another was without consideration. 12 C.L.J. 470. C 


(d) Oral evidence is admissible to show that au agreement in writing to sell 
Government pro-notes is really au agreement made by way of wager 
on its market price on a future day. 17 M. 480 [(12 B. 585, F.; 9 C. 
791, Biss,) (F. U.B.R. 1897-1901, Vol. II. 399; 85 P.R. 1898); (4ppr., 
. 32 C. 437. F.B.) (Afcr., 18 M. §00 (F.B).] D 


(3) ibid.— Transfer of—Notice. 

If any person has.a right to prevent tho legal holdor of a Government pro¬ 
missory note parting with it, that person ought to take proper legal 
__ proceedings to obtain an order of Court restraining her from doing so. 

* If suoh an order be obtained and the Government has notice of it, it 
would be bound to ad in accordance with it. 13 BL.R. 359=22 
W.R. 106. B 


(4) /b/d.—Transfer when can be impeache'd. 

When Government pro-notes are transferred in market over for full value, the 
original ownor wishing to cancel the transfer must prove ^fraud or 
insufficient endorsement. Old 8.C. 7, Oudh. F 

t5) Ibid.— Transfer of interest in—Negotiable Instruments Act (XXYI ot 1881), Ss. 14, 
46 and 48. 

In June 1908 the plaintiff endorsed some Government Promissory Notes of th 
value of Rs 20,000 to tllfe Secretary of State for India as security for 
one *B, a Government treasurer. In August 1903 he presented an 
application to the Deputy Commissioner in which he stated that he 
bad sold the notes to 8, that he would endorse the notes to 8 when 
required to do so, that 8 Ji»d purchased the notes subjeot to the 
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I.—Goverment Promissory Notes— (Continued). 

( ^ 

Secretary of State’s lien, etc. On the following day S presented a 
corresponding potition to the Deputy Commissioner in which he stated 
that he had purchased the notes and bad a lien on them subject to 
the Secretary of State’s claim. About the same time the plaintiff by 
a letter requested S to discount certain huudis in the name of certain 
firms and S discounted some of them to the extent of Rs. 9,000. 
Subsequently the plaintiff brought a suit for a declaration that th*e 
notes were not liable to attachment in execution of the decree of the 

n 

first defendant, Allahabad Rank, against the defendant 8. Held, 
that the interest of the plaintiff in tho notes was transferred to S, 
tb>al the transfer was purely of a obose in action to which the Ne¬ 
gotiable Instruments Act did not apply, and that the plaintiff’s suit 
was not maintainable. 9 0.0. 174. 0 

(6) Ibid .-Endorsement and delivery of, by Muhammadan father to son, effect of 
—Evidence of conduct of parties- 

o Certain Government promissory notes had been transferred to the defendant 
by his father, and the question arose irt this suit for partition brought 
against him by bis sister, whether the transaction was intended to be 
a transfer of thu true’ ownership of tho promissory notes or was a 
merely benami transaction leaving tho true ownership of the notes in 
tho father himself, in other words whether the promissory notes and 
tho cash representing them contmued 0 to be part of the estate of the 
father at his death, or, by reason of their having been given by him* 
while living to his son, bolongod to the latter. Though some of 
the facts subsequent to tho endorsement told against the defendant, 
the first Court was of opinion that such facts admitted of explanation 
on the theory that the father while giving away the notes, reserved to 
himself tho right of using the interest during his lifetime and of charg¬ 
ing the income with certain bequests to be paid after his death. Tho 
High Court came to a dillarent conclusion, pointing out that the ex¬ 
planation suggested by the first Court was a mere theory without evi¬ 
dence and thoir Lordships of tho Privy Council, agreeing with the 
High Court, docidcd that the conduct of the parties in tho case subse¬ 
quent to tho endorsement of the note by the father removed every 
doubt which might otherwise have affected that transaction, and left 
it certain that-the ownership of the notes remained in the father. 
(II., 'll B. 31=4 Bom. L.R t 754). 19 A. 2G7 tP.C.) = 24 I.A.l. H 

(7) Gift of property intended to be made by father to daughter—Gift not 
completed—Transfer whether valid ae declaration of trust—Nature of evi¬ 
dence required to establish trust. 

^Plaintiff, the daughter of one K, sued the defendants, his grandsons, for the 
delivery up of a Government promissory note on the ground that, 
although purchased by her lather in his name, it had been set apaft 
by him as a provision for her. Plaintiff stated that although there 
was no complete transfer to her of the legal ownership in the note, 
tho father having constituted himself a trustee of the note for the 
benefit of the plaintiff, the Court -should eniorce the trust as such, 
although a voluntary one. Held that the dootrtne, obtaining in the 
Courts of Equity in England, ot the transfer of ownership by acknow¬ 
ledgment ol a trust, requires to be cautiously applied iu the Courts 
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I.—Government Promissory Notes—(Continued). 

in India, especially when it is sought to be established by oral evi¬ 
dence. The evidence in the case was of an unsatisfactory nature 
owing to discrepancies in it and its uncertain character. *The evid¬ 
ence left no doubt as to the intention of the father to give the note to 
the daughter, but was not of such a character as to justify the con- 
, elusion that the father had constituted himself a trustee for the 
daughter before he died. The conclusion arrived at by the Court on 
the evidence was that the father failed to carry out his intention into 
effdot by some instruments declaring distinctly the manner in which 
the note was to be appropriated to tho boneflt of his daughter, the 
plaintiff, whose suit was, therefore, dismissed by\ho Courts but with¬ 
out costs. 7 B. 229. (it., 17 B. 480 ; 10 Bom. L.R. 1209). I 

(8) Ibid.— Gift of Government Notes—Necessity of endorsement to complete gift— 
Creation of trust by donor constituting himself trustee—Enforceability of truBt 
' against representative of donor- Practice among Parsis. 

A gift of Government stock cannot be oompleted without an endorsement or 
something equivalent to it; for where a particular form of transfer 
is prescribed by law, a transfer in another form is as inefficacious 
inter viuos as in a Will. And, to such a unilateral transaction, in a 
case where it is grautitous, completion cannot bo givon by the Courts, as 
where a consideration has been paid and the contract must be enforced 
in order to prevent fraud. But an owner of such notes may constitute 
himself a trustee of suoh notes for another, which trust may then be en¬ 
forced against him or his representative. It is not even neoessary that 
he must expressly constitute himself as such trustee, and from the 
practice obtaining in his community. In the present case a Parsi 
woman sued her mothcr-in-law for the recovery of the value of certain 
Government Notes and interest duo thereon, alleged to have been 
presented to the plaintiff at the time of her marriage for her sole and 
separate use. It was found in evidence, that the marriage of the 
plaintiff was in 1851; that front certain accounts opened in the books 
of a firm of which tho plaintiff’s grandfather was a partner, it was 
clear that some presents were made to the plaintiff by her father-in- 
law ; that there was an entry in that account dated August 1854, to 
the effeot that the father-in-law of the plaintiff had bought two 
Government Notes for Rs. 1,500 in his daughter-in-law’s (the plain¬ 
tiff’s) name and had obtained the interest on them, whioh was duly 
credited to her; and there jyore documents in the handwriting of the 
father-in-law and the grand-father of the plaintiff, wherein the said 
Notes were alluded to as the property of the plaintiff and as having 
been purchased with her moneys, and that in 1864 the father-in-law 
died without having endorsed the notes over to the plaintiff or to any 
odo on her behalf, and that they remained in his name in the hands 
of the grandfather till 1896 when the defendant got possession of the 
same. It was held under the ciroumstances that, although there 
was no valid gift of iihe notes, there was a clear indication that the 
father-in-law hhld the notes only as trustee fpr the plaintiff, and that 
the defendant, as the executrix and representative of the plaintiff’s 
father-in-law, was bound by that trust. 5 B. 268, (It., 10 Bom. L. 
R. 1209). , J 
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I.—Government Promissory Notes— [Concluded). ^ r 

(9) ibid .—Authority to negotiate —Hindu widow—Act XXVII of 1860—Certificate— 
Debt* due to son—Proof of possession of the notes. 

■ *A Hindoo widow holding a certificate for tjie collection of debts duei to her 

son, and applyiag for authority to negotiate certain Government 
Promissory Notes, the interest of which the son had been permitted 
to draw, but which stood in the uame of her late husband, is bound 
to show how she got possession of them. 15 W.ft. 267. K 

(10; Ibid. —Deposit of atolen, as security—Detention by Public Debt Office—Claim 
to return note upon suit for recovery of debt. 

Where a Government l’ro-noto, stolen while in the custody of the Public Debt 
Office, had hcen deposited with the Bank of^Bongal by the defendant, 
a purchaser for full value, as bceucity for loan upon a promissory 
note and was detained by the Superintendent of the Publip Debt 
Office on its being sent there by the Bank, at the defendant’s request, 
for payment of intorost, held that, in a suit upon the pro-note for the 
recovery of the amount of the loan, tho defendant was not ontitlefl to 
refuse payment till the stolen note was delivered up to him. 5 C. 
654 = 5 C.L.R. 586. - L 

(11) lbld .~Theft of negotiable instrument—Title of subsequent holder compared 
with that of the last holder. 

When an instrument, such as a Government pro-noto, has been stolen, the 
person from whom «tl was stolen has* a good title to it, not only as 
against tho thief, but as against any person who subsequently becomes* 
the holder, unless such person can prove that the instrument had 
become negotiable at the tuno it was stolen, and that he obtained it 
bona fide for value without notied of the theft. (Ibid). H 

(12) East India Company pro-notes—Forgery—Acknowledgment. 

In an action against the East India Company by the holder of a forged imita¬ 
tion of one of their promissory notes issued by the Governor-General 
in Council at Calcutta, held that the Company were not bound by 
the acknowledgment of it as genuine by a clerk in their Acfountant- 
General’s Office who was authorised by the Aooountant-General to 
compare all such notes with the register# but not authorized to certify 
their genuineness, although it appeared that it was his practice to do 
so. 2 Knapp 245. N 

it 

II.— Government securities. 

(1) Government securities—Bequest of—Interest accruing before testator’s death. 

The interest on Government securities bequeathed by will in certain specified 
amounts acoruing due before the testator’s death, does not pass to the 
legatees. 14 C. 222. (R., 10 C.L.J, 355 = 14 C.W.N. 18). 0 

(2) Gontraet to deliver Government paper. 

A Court will require strict evidence that a contract, per se legal, is jutended flb 
operate illegally. It is not necessary, in order to support a contract, 
that the plaintiff should have possession of the Government paper when 
the contract is entered into; it is sufficient if he is in a position and 
is ready and willing to deliver it at*due date. * A letter, stating “ the 
bearer will hand over to you Rs. 75,000, 5$ loan dotes” is sufficient to 
establish the bona fide nature of a transaction for purchase of 
Company’s paper. Car, I j 2 Hyde, 121. P 
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II.— Government Securities— (Concluded). 

• , * 

( 3 ) Contract lor sale of Government paper—Suit for non-acceptanoe-Readiness 

and willingness. ' 

• (a) Where a contract f<jr the sale and purchase of Government papef provides 
for the delivery of the paper on a subsequent date, it is not neoessary, 
in order to sustain an action against the buyer for non-acceptanoe on 
the due date that the plaintiff should have taken the Government 
paper contracted for to the place of business of the defendant and then 
, and there made an actual tender of it. 9 G. 791. , Q 

(b) Where on the face of the contract, it did not appear that either party was 
called upon to act first, it was held that the plaintiff was not entitled 
to recover, unless he proved performance of, or an effort to perform, 
his part. In the absence of any indication on tbo part of the plaintiff 
that he was ready to deliver, the defendant is not liable for non- 
aocoptance. The readiness and willingness on the part of the plaintiff 
must be substantia], something on which the defendant may act, not 
a readiness and willmgnoss concealed in the plaintiff’s mind.* 1 Ind. 
Jur. N.S. 17. R 

(4) Government securities deposited—Conversion Into papers with lower interest, 

Effect of—Liability of parties. 

In this case, in pursuance of notice given by the agent of Government to the 
Registrar of the Sudder Court, certain Government securities deposi- 
t ted in Court, and at the time tearing 6 per cent, interest, had been 

converted into Government notes bearing only 4 per cent, interest. 
This had been done before the division of the notos amongst the 
parties entitled to jthe income, and though the delivery of the noteB to 
the claimant was irregular, it did not affect the conversion of the 
securities which was the act, not of the parties, but of the Govern¬ 
ment and of the Court, the conversion, however, having reduced the 
Rs. 3,000, which the annuities were entitled to receivo, by one-fifth, 
the appellant, under his engagement, was liable to make it good and 
* * the judgment of the Sudder CcfUrt complained of was therefore re¬ 

commended by the Judicial Committee to be confirmed, 2 W.R.P.C. 
48=4 Sar.*777. 8 

(6) /6/d.—Limitation Act (XY of 1877), Bch. II, An. t43-Loan of deposit. 

Art.* 145, Sch. II of the Limitation Act, is applicable to the case of a deposit of 
Government securitiesj*even if the transaction is considered as a loan 
of such securities and not merely as a deposit. 7 C.W.N. 476 
8 C-W.N. 500 ; 31 C. 519. • T 
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THE INDIAN 8ECU1UTIES ACT, 188(5. 


INDEX. 

■ 

Note I. The thiok figures at the ond of each line refer to the pagos of this Act and the 
alphabets in italics preceding the thick figures rofer tfb the cases having 
corresponding thick letters against them in those pages. 

2.—S in Brevier Roman denotes the section. 

A 

ct XXVII of I860, Certificate—Debts due to son—Proof of possession of the notes— 
Government Promissory Notos—Authority to negotiate—Hindu widow, K. 22. 
Act XXVI of 1881, applying to Government promissory note— 0, 5. 

S. 13—Negotiable instrument—Government promissory notes, H —J, 4. 

Ss. 14, 4G and 48—Transfer of interest in—Government Promissory Notes, 
Q, 19. 

Act XIIIof 1886, Statement of Objects and Reasofis, A, 3. 

Report of the Select Couynitlee, R, 3. 

Proceedings in Council, 0, 3. 

Act was declared in force, D, 3. 

Short title and commencement, S. 1, 3. 

Application of S. 7 (1) of the, to certain offices, S. 7, 8. 

Agreement, Stamp duty on, for sale of Government security, F, 4. 

Allonges, Prohibition of indorsements on, to Government securities, S. 6, 5, 6. 
Indorsement on—,what is, P, Q, 6 . 

B 

Bank of Bengal, Public debt Ijrancb of, a Government office, T, 8. 

C.P.C., 1882, 9. 2G8—Attachment—Government Promissory notes, Z, 19. 

c 

Certificates, Transfer and discharge of, an&coupons, S. 8, 9. 

Debts due to son—Proof of possession of the notes—Government Promissory 
Notes—Authority to negotiate— Hinds widow, K, 22. 

C.P.C., l88i, S. 268—Attachment—Government Promissory Notes, Z, 19. 

Contracts, Rules as to securities deposited with Government for completion of 17, 18. 
to deliver Government paper, F, 22. 

for sale of Government paper—Suit for nou-aooeptance—Readiness and Willing- 
neoe, Q, B, 23. 

Coupons, Transfer and discharge of, S. 8, 9. 

D 

• . 

Debt, Government promissory note, K, 4. * 

Debenture, What it is‘, L, 4. 

Definition, M, 5. 

Discharge , Transfer and, of certificates and coupons, S. 8, 9. 
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INDEX. 


E 

East India Company pro-notes, Forgery—Acknowledgment, N, 22. 

Endorsement, Transfer of Government security by, 0, 4. 

Onus—Government Promissory notes -Transfer,of, A — D, 19. 

Prohibition of, on allouges to Government securities, S. C», 5, 6. 

On allonge—Allonge, what is, P, Q, 6. 

Endorser of Government security not liablo for amount thereof, S. 9, 9. 

P 

Future delivery, Sale of shares for—Readiness -Willingness, U, V, 9. 

G 

Gift, of property intended to bo made by father to daughter—Gift not completed— 
Transfer whether valid as declaration of trust—Nature of evidence requirod to 
establish trust, I, 20, 21. 

Of Government Notes—Necessity of endorsement to complete — Creation*' of 
trust by donor constituting himself trustee—Enforceability of trust against 
representative of donor— Practice among Parsis, J, 21. 

Government, period after which the, is released from liability in respect of original 
security, S. 13, 11. 

Rules as to securities deposited with Government for completion of contracts, 17, 
18. • » 

Government office, public Debt branch of Bmk of Bengal, a, T, 8. 

Government paper, Contract to deliver, F. 22. 

Contract for salo of—Suit for non-acceptance—Readiness and Willingness, Q, II, 
23. 

Government promissory notes, S. 13, Act XXVI of 1881 —Negotiable instrument, II—J, 

4. 

Debt, K, 4. ■* 

Negotiable Instrument Act applyiug to, 0, 5. 

Bank of Bongal—C.P.O., 188i, 8 d08 —Attachment. Z, 19. 

Transfer of—Indorsement—Onui, .4 ~D, 19. 

Transfer of—Notice, E, 19. • 

Transfer whon can be impeached, F, 19. 

Transfer of interest in—Nogotisblc Instruments Act (XXVI of ,1881), Sa, 14, 
46 and 48, (?, 20. 

Endorsement,and delivery of, by Muhammadan father to son, effect of—Evidenoo 
of conduct of parties, II, 20. 

Gift of property intended to bo made by father to daughter—Gift not completed 
—Transfer whether valid as declaration of trust—Nature of evidence required 
to establish trust, I, 20, 21. 

Gift of Government Notes—Necessity of endorsement to complete gift—Creation 
of trust by donor constituting himself trustee—Enforceability of trust agaiiffct 
representative of donor—Practice among Parsis, J, 21. 

Authority to negotiate—Hindu widow—Act XXVII of 1860—Certificate—Debts 
due to son—Proof of possession of the notes, K, 22. 

Deposit of stoleij, ae security—Detention by Publio Debt Office—Claim to return 
note upon suit for recovery of debt, L, 22. 

Theft of negotiable instrument—Title of subsequent holder compared with that 
of the last holder, M, 22. . 
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• 

Government security, Stamp duty on agreement for sale of, F, 4. 

'I'ransler'of, by endprsement, G. 1. 

Notice of twist not receivable, S. 4, 8. 

Right of survivors of joint payees of, S. S, 5. 

Prohibition of indorsements on allonges on to, S. 6. 5, 6. 

Hofding of, by holders for the time being of public offices, 8. 7, 6, 8. 

Indorser of, not liable for amount thereof, S. 9, 9. 

• , Improssion of signature on, S. 10, 9. 

Issue of renewed securities, S. 11, 10. 

Security lost or Rtolen—Agreement by both parties to obtain difplicate— Laches 
of borrower, F, II. 

Issue of duplicate securities, 8. 12, 10, If- 

Bequest of—Interest accruing before testator’s death, 0, 82. 

Deposited—Conversion into papers with lower interest—Effect of—Liability of 
» parties, S, 23. 

Limitation Act (XV of 1877), Soh. IT, Art. M5—Loan of deposit, T, 23. 

Governor General in Council, Power of, to make rules, S. 14, 11, 18. 

Publication of drafts and rules, S. 15, 18. • 

I 

f ssue, of renewed securities, 8. 11, 10 

Of dublicate securities, 8. 12, 10, 11. 

L 

• • 

• Limitation Act (XV o f!S77), 8ch. II, Art. 145—Loan of deposit, T, 23. 

N 

Negotiable instrument, Government promissory notes— S. 13, Act XXVI of 1881, II—J 4. 

Theft of—Titloof subsequent holder compared with that of the last holder, M, 22. 
Notice, of trust not receivable, S. 4, 5 

Government—Transfer of—A’, 19, 

o 

Offices, Application of 8. 7 of the Act to certain, X, 7, 8. 

Original security, Period after which the Government is released from liability in respect 
of, S. 13, 11. 

P 

Prohibition, of indorsements on allonges on Government securities, 8. G, fl, 8 . 
Publication, of drafts and rules, S. 15, IS. 

Public debt branch, of Bank of Bongal, a Government offioe, T, 8. 

Public Delit office, Government promissory not*es, deposit of stolen, as security—Detention 
by—Claim to return note upon suit for recovery of debt, L , 22. 

Public offices. Holding of Government securities by holders for the time being of, 8. 7, 
8 — 8 . 

* , R 

* 

Renewal, Issue, of renewed securities, 8. 11,10. 

Repeal, of Aots III of 188L, XIX of 1885, S. 2, 4. 

Rules, Power of Governor General in Council to make, 8. 14, 11—18. 
under 8. 14 of the Aot, 12. 

Publication of drafts and, 8. 15, 18. 

as to securities deposited for with Government completion of contraota, 17,18. 
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Sale, of shares for future delivery—Readiness—Willinguess, U, V, 9. ’ 

Securities, Rules as to, deposited with Government for completion of contracts, 17,18. 
8hares, Sale of, for future delivery—Readiness—Willingness, U, 7, 9. « 

Signature, Improssion of, on Government securities, S. 10, 9. » 

Stamp duty, on agreement for sale of Government security, F, 4. 

Survivors, Right of, of joint payees of Government securities, S. 5, 5. 


Theft, of negotiable instrument—Title,of subsequent holder compared with that of the 
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THE EPIDEMIC DISEASES ACT, 1897 1 . 

• (ACT III OF 1897.) 

• [Passed by the Governor-General of India in Council .] 

Deceived tubs assent of the Governor-General on the 

4th February 1897. * 

An Act to provide for the better prevention of the spread of 
Dangerous Epidemic Disease. 

Whereas it is expedient to provide for the better prevention of the 

spreacf of dangerous epidemic disease; It is hereby enacted as, follows :— 

(Notes). 

• l.—“The Epidemic Diseases Act , 1897.” • 

(1) Statements of Objects and Reasons. 

For-, see Gazette of India. 1897, Ft V, p. 21. A 

(2) Report of the Select Committee. 

For-, see Gazette of India, 1897, Pt. V, P. 23. B 

(3) Proceedings in Council. 

For-- , see Gazetlo of India, 1897,*Pt. VI, pp 18 and 24. 0 

(4) Act was declared in force* 

The-in Upper Burma (except the Shan States) by the Burma Laws Act, 

1898 (XII f of 189(1). 

It has been declared in force in the Santhal Pargatias by notification under 
tho Santhal Bargains Settlement Regulation 1872 (III of 1872), S. 3, 
as amended by the Santhal Parganai Justice and Laws Regulation, 

1899 (III of 1899), S 3 and in the Angul District under S. S of the 
Angul District Regulation, 1894 (I of 1894), see Gazette of India, 

• * 1899, Pt. I, p. 1064. » 0 

(5) Landlord and tenant — Lease — Covenant for quiet enjoyment — Tenant com- 

pelled to vacate premises—Liability to pay rent. 

When, under the Epidemic Diseases Act, it becomes unlawful for a tenant to 
_ , occupy tho premises in tho manner contemplated by the lease, there 
is uo breach of the lessor’s contract for quiet enjoyment and the 
tenant is liable to pay the rent and taxes for the whole period. 
• 1 Bom. L.R. 267. B 

Shorttitle,extent, * (1) This Act may be called the Epidemic 

and commencement. Dj seage s Act, 1897. 

(2) It extends to the whole of British India (inclusive of * * 
British Baluchistan, the Santa! Parganas, and the Pargana 

of Spiti); and * ' 

(8) It shall come into force at once. 

* » (Notes). , 

Legislative changes. 

The words “ Upper Burma ” were repealed by the Burma Laws Aot, 1898 (XIII 
of 1898) see fifth gohedule. _ F 
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Act III of 1897 (epidemic diseases). 


[S.2 


Power to take 
special measures and 
prescribe regulations 
an to dangerous 
epidemic disease. 


€ 

2. (1) When at any time the Governor-General jn Council is 
satisfied that India or any part th§reo/ is visited 
by, or threatened with, an outbreak of any 
dangerous epidemic disease, the Governor-General 
in Council, if he thinks that the ordinary provi¬ 
sions of the law for the time being in force t ar'e 
insufficient for the purpose, may take, or require or empower any 
person to take, such measures, and, by public notice l prescribe 
such temporary regulations to be observed by the public or by any 
person or class of persons as he shall deem necessary to prevent the 
outbreak of such disease or the spread thereof, and may determine 
in what manner and by whom any expenses incurred (including 
compensation, if any) shall be defrayed. 

$!) In particular and without prejudice to the generality of the 
foregoing provisions, the Governor-General in Council may take 
measures and prescribe regulations for— 

(a) the inspection 2 of any ship or vessel leaving, or arriv¬ 
ing at, any port.in British India, and such detention 
thereof, or of any person intending to sail therein, or* 
arriving thereby, as may be necessary ; and 


(b) the inspection of persons travelling by railway or other¬ 
wise, and the segregation in hospital, temporary accom¬ 
modation, or otherwise, of persons suspected by the in¬ 
specting officer of being infected with any such disease. 

(3) The Governor-Genial in Council may, by general ot special 
order, direct 3 that all or any of the powers conferred by this Act 
may also be exercised by any Local Government with respect to 
the territories administered by it. , 


(Notw). 

The Governor-General _ notice » 

t 

Notifications. 

For-issued under this section for— 


(1) Bengal, including the districts now under Eastern Bengal and Assam, 

see Bengal Statutory Rules and Orders, Vol. I. * 

(2) Burma, see Burma Rules, Manual, Vol. I. 

(S) Central Provinces, see Central Provinces Rules and Orders. 

(4) Coorg, see Coorg Rules and Orders, ( «. 

(5) Madras, see Madras Rules and Orders, Vol. I. 

(6) United Provinces of Agra and Oudh tee United Provinces List of Local 

Rules and Orders, Vo^ I, 0 
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4 % 2.—“ Inspection.” 

Red Bea—Inspection of passengers. 

For special provision as to inspection of passengers sailing for ports in the Red 
Sea, see S. 30,pf the Native Passenger Ship Act, 1887 (X of 1887). H 

3.—” Qovernor-Qeneral.. ..Direct.” 

(1) Delegation of powers to Local Government. 

No. 302, dated the 4th February, 1897 .—Whereas certain parts of India are 
visited by, and others threatened with, an outbreak of dangerous 
epidemic disease known as bubonic plague, the Govornor-Goneral in 
Council, in exercise of the powers conferred by 8. 2, sub-sec. (3), 
of the Epidemio Diseases Act, 1897, is pleased to direct that the powers 
conferred by the said Act may be exercised by Looal Governments 
with regard to their respective territories as follows :— 

(а) All the said powers bv the Governors of Fort St. George and Bombay in 

Council, the Lieutenant-Governor (now Governor) of Bengal and 
Chief Commissioner of Burma ; * 

(б) The powers conferred by S. 2, sub-s. (1), 

and sub-s. 2, clause (6), by the Lioutcnant-Govornor o[ the North-Western 
Provinces and Cbiof Commissioner of Oudh, the Lieutenant-Governor 
of the Punjab and the Chief Commissioner of the Central Provinces ; 
and 

• a 

(c) The powers conferred by soction 2, sub-section (2), 

* clause (b), by the Chief Commissioner of Assam, Coorg and British Beluchistan- 
L See Gazette of India, Pt. I, p. 102.] I 

(2) Roles Issued in Bengal. 

For—in exercise of the powers conferred by that notification, see notification 
No. 85, Marine, dated 8th July, 1901, in Calcutta Gazette, 1901, 

Pt. I, p. 887. J 

3, ( Any, person disobeying any regulation or order made under 
this Act shall be deemed to have committed an 
Penalty. offeilce punishable under section 188 of the Indian Act XLV of 

Penal Code 1 . 186 °- 

(Notes). 

f.—“ Any person.. ..Penal Code.” 

(1) Bs. 2 t^ndS-Penal Code, Ss. 188, 511—Quarantine, attempt to evade. 

The notification published at p. 1897 of the Government Gazette, 1897, which 
says that persons coming to a place, from certain stations are liable to 
be detained for observation in a camp appointed for the purpose for a 
period which may extend to 10 days, is merely a notice informing 
persons of what tljey are liable to have to undergo. It makes this 
detention legal, so that they could not escape detention if called upon 
to undergo it, but it does not compel them to take the first step and 
ofier'themselvos for detention. a 

Further, even supposing that it is an offence for persons liable to be quarantined 
to try and evade quarantine, a person oannot be said to have abetted 
even an attempt at evasion pf quarantine on the part of another, by 



4 Act 111 of 1897 (epidemic diseases). [8s. 3 & l 

• 

/.—“ Any person—Penal Code ’’—(Concluded). r 

' i 

purchasing an extra second-clas i returij tncket (rorp one station to 
another with tho object of handing it over to suoh other person at 
the latter station of issue ; for no offence can be said to ha.ne been 
committed until the latter had attempted to evade quarantine and 
tho former had assisted him in so doing. Rat. Un. Or. 0. 966. K 

(2) Penal Code, S. 188 -Non-erection of segregation quarters—Person Ieaving ( the 
village against advice of plague authority—Epidemic Diseases Act, III of 
1897, rule 2 (Proviso). 

Where no segregation quarters were erected outside a village as required by 
ths proviso to rule 2 of the Rules sanctioned by Government under 
the Epidemic Diseases Act, a person could* not be convicted under 
S. 188, I.P.C., merely because tie was advised'by the plague autho¬ 
rity, a public servant, not to leave the village. 1 Bom. L.R. SI. L 

(3) I.P.C., S. 188—Conviction under section read with rule 6 of the Mofussil 

Plague Rules framed under this Act. ' 

To warrant a conviction under S. 188, I.P.C., road with rule 6 of the Mofussil 
Plague Rules, it is necessary to prove— 

(1) that the accused was th° iccupant of a house or building in which or the 

principal surviving member of the family amongst the members of 
which, sickness or death occurred, and 

(2) that the sickness or deatk*was duo or likely to be due to plague. I Bom. 

ii.R. 222. , M* 

(4) Epidemic Diseases.Act, rule 6 — Information as to plague patient. 

Rule 6, framed undor this Act, docs not require the person who is himself 
attacked with plague to give information of his own sickness, albeit 
he is an occupant of the bouse in which he is attacked. Looking at 
the language in which the rule is worded, it refers to third porsons 
only? Rat. Un. Or. C. 978. N 


(5) Penal Code, S. 188—Disobedience to order—Sanction to prosecute. , 

Where an order made and issued by oho Government under this Act is repub¬ 
lished in a Municipality by the Chairman, the order is not an order 
promulgated by a public servant, and no sanction is required as a 
condition precedent to prosecution for disobeying the qrder. 24 M. 

70 = 2 Weir. 158. 0 

v 


Protection to por¬ 
sons acting undor 


Act*. 


4. No suit or other legal proceeding shall lie 
against any person for anything done or, in good 
faith intended to be done 2 under this Act. 


(Notes*. 

1.—“Protection to persons .. ..under Act.” 

» • 

Scope of Motion. 

The provision in S. 4 of the Aot'is intended in the first jjlace to protect a person 
iu tha defendant’s position (Obairfaan of the Calcutta Corporation) 
against liability for irregularities that may occur*in the proper per¬ 
formance of his duties under the Act, e.g., the demolition of a hut 
under the provisions ofithis Act. 31 0. 829 (832). P 
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I.—"Protection to persons—under Act "—{Concluded). 

Onn,n$ reasonable construction of the Act, he is also entitled to a similar pro¬ 
tection againat any omission in the performance of such a duty, e.Q ., 
an omission to take stops for the safe-guarding of property in the 
hut, or the protection of the public, which it would be his duty to 
take, if he were proceeding in a more leisurely way. 31 0. 829 (833) =* 

8 C.W.N. 681. Q 

i 

2.—"Done or in good faith — done. ” 

Done or intended to be done” meaning— Omission to pay adequate compensa¬ 
tion. 

(a) The words “done or intended to be done ” in Epidemic Diseases Act, 1897, 
S. 4, do,not-include omissions. J nil iff e v. Wallasey Local Board (1878), 

9 C.P. 162, Ex pi. and I). 31 C. 829 = 8 C.W.N. 681. R 

■* (6) A Magistrate, who omits to pay adequate compensation in respect of pro¬ 
perty demolished under the Act is personally liablo and an action will 
lio against him in respoot. thereof even though he may have gwted in 
his administrative capacity as Chairman of the Calcutta Corporation 
under cl. 2 of Plaguo Regulation A (Cal. Oaz. 1900, Pt. I, p. 1144). 
(Ibid), 8 

(c) The Magistiate’s decision ns to the amount of compensation to be aocorded 
is not final and can be reviewed by the Courts, (ibid). T 
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THE EPIDEMIC DISEASES ACT, 1897 . 


, . INDEX. 

Note 1. The tliick figures at the end of each lino refer to the pages of this Act and 

* the alphabets in italics preceding^ the thick figures refer to the cases 
having corresponding thick letters against thorn in those pages. 

2.—-S in Brevier Roman denotes the section. , 

A 

Act III of 1697, Statements of Objects and Reasons, A, 1. , 

Report of tho Solcct Committee, 11, 1. 

* Proceedings in Council, C, 1. • 

declared in force, D, 1. 

Short title, oxtent, and Commencement, S. 1, 1. 

Protection to persons acting under Act, S. 4,4, 5. 

E 

Epidemic disease, Power to take special measures and prescribe regulations as to 
• dangerous, S. 2, 2, 3. 

* • G 

Governor General in Council, Power to take special measuros and prescribe regulations 
as to dangerous epidemic disease, S. 2, 2, 3. 

I 

Information, as to plague patient—Epidemic Diseases Act, Rule 6, N, 4. 

Inspection, of passengers—Rod Ssa, 11, 3, 

• * L . 

Landlord and tenant, Lease—Covenant for quiet enjoyment—Tenant compelled to 
vacate promises—Liability to pay, rent, E, 1. 

Lease , Covenant for quiet enjoyment—Tenant compelled to vacate premises—Liability 
to p^y rent, E, i. 

Local Government, Delegation of powers to, I, 3. 

• 

N 

Notificatiotis, issued under S. 2 of the Aot, iif various Presidencies, G, 2. 

P 

Passengers, Inspection of passengers—Red Sea, U, 3. 

Penalty, Disobeyiug regulation or order under the Act, S. 3, 3—5. 

Penal Code, S. 188— Non-erection of segregation quartors—Person leaving tho village 
against advice of plaguo authority, L, 4. 

Conviction under S. 18S read with rule 0 of tho Mofussil Plague rules framed 
under this Aot, M, 4. t 

Disobedienoq to order—Sanction to prosecute, 0, 4. * 

Ss. 188, 511—Quarantine, attempt to evade, K, 3, 4. 

Protection, to persons acting under the Act, S. 4, P,Q, 4, 8. 
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INDEX. 
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Quarantine, attempt to evade—Penal Code, Ss. 188,511, K, 3, i. 


Rent, Le&se—Liability to pay, Covenant for quiet epjoyment—Tenant compelled to 
vacate premises, E, 1. < 

Rules, issued in Bengal, J, 3. 

s . . 

Segregation quarters, Non-erection of—Person leaving the village against advice of 
plague Authority, L, 4. ' 

w 

Words and phrases, V Done or intended to be done ” in S. 4 meaning—Omission to pay 

tion, R, S, 3. 
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THE REVENUE RECOVERY ACT, 180O 1 . 

• ‘(Act I of 1890.) 

, [Passed on the 14th February, 1890.] 

HISTORICAL MEMOIR. 

Year. 0 ^ot. Name of Act, How,afieoted. 

1890 I | The Revenue Recovery. Rep. in part, Act XIII of 1899. 

*An Act to make better provision for recovering certain 'public 
demands. 

Whereas it is expedient to make better provision for recovering 
certain public demands; It is hereby enacted as follows :— 

(Notes). 

• /.—“ The'Revenue Recovery Act, 1890. M 

(1) Statements of Objects and Reasons. 

For-, see Gazette of India, 1887, Pt. V, p. 128. A 

(2) Report of the Select Committee. 

For-, see Gazette of ^India, 1890, Pt, V, p. 11. B 

(8) Proceedings in Council. 

For-, see Gazette of India, 1887, Pt. VI, pp. 66 and 67 and Ibid, 1890, 

Pt. VI, pp. 7 and 12. C 

(4) Act has been declared in force. • 

This-in the Santhal Pargannas under S. 3 of the Santhal Parganas Settle¬ 

ment Regulation (III of 1872) as amended by the Santhal Pargannas 
Justice and Laws Regulation, 1399 (HI of 1899). 

XL has been declared in force in the Angul District by the Angul District 
Regulation, 1394 (1 of 1894). 

It has been declared in force in tipper Burma (except the Shan States) by the 
. Burma Laws Act, 1898 (XIII of 1898). 

It has been dedated in force in British Baluchistan by the British Baluchistan 
Laws Regulation, 1890 (I of 1890). D 

(5) Revenue Recoveries Act-Scope. 

This is an Act of the Imperial Legislature. It has more scope than the local 

* Acts. B 

* 

(6) S. 30, Income Tax Act—Extending procedure prescribed by this Act. 

S. 30 of the Income Tax Act has not the effect of converting incomo tax into 
( an arrear of land revenue due in respect of the land which may be 
brought to sale'for realisation of the income tax, but its effect simply 
is to extend the procedure prescribed by (Madras) Act II of 1861 and 
i (India) Act I of 1890, to the recovery of arrears of income tax. 26 M. 
230 (233) **12 M.L.J. 368. • f 



2 # Aot I of 1890 (revenue recovey). t9s. f to 3 

« 

Title, extent and 1. U) This Act may be called the Revenue 
commencement. Recovery Act, 1890. 

(2> It extends to the whole of British India, * * * * and 
British Baluchistan ; and 

(3) It shall come into force at once. 


(Note). 

Legislative changes. 

The words “ inclusive of Upper Burma ” in S. 1 (2) were repealed ^by Sch. V 
to 'L'ho Burma Laws Act, 1898 (XIII of 1898). ‘ G 

2. In this Act, unless there is something 
repugnant in the subject or context,— 

(1) “ district ” 1 includes a presidency-town; 

(2) “ Collector ” means the chief officer in charge of Jjhe 
land-revenue administration ol‘ a district ; and 


Definitions. 


(3) “ defaulter ” means a person from whom an arrear of land- 
revenue, or a sum recoverable as an arrear of land-revenue 3 , t is due, 
and includes a person who is responsible as surety for the payment 
of any such arrear or sum. . 

(Notes). 

i 

I.—*'District." 


Dlitrlct—Definition. 

The General Clauses Aot (X of 1897) does not define the word “District”. 


2 .— “ Collector. ’ ’ 

% 

(1) Collector—Definition. 

“ Collector ” shall mean, iij a Presidency town, the Collector of .Calcutta, 
Madras or Bombay, as the case may be, and elsowhere the chief 
officer in charge of the revenue-administjation of a district. S. 3 (10), 
General Clauses Act (X of 1397). H 

(2) Collector—Jurisdiction. 

See Regulation II of.1803. ( I 

3.—"Sums recoverable as an arrear of land revenue." 

c 

Examples. ' ‘ 

See Act XIX of 1883 (Land Improvements Acts) S. 7, els. (a)—(d) ; Aot XII of 
1884, 8. 6 ; Aot I of 1858; S. 6. Act VI of 1889, S. 20 (1). J 


3. (1) Where an arrear of land-revenue, or a sum recoverable 

„ .... as an arrear of land-revenue, is payable to a 

Recovery of public • *■ 17 

demands by enforce- Collector by a defaulter being or having property 

other d°ist P ric°t C a eS than j n a district other than . that in * whicb the arrear 

those in which they accrued or the sun is payable, the Collector may 
become payable. sen( j to the Collector of that other district a 


certificate in the form as nearly as may be of the schedule, stating— 
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8s. 8 t, 4] Act I of 1890 (revenue recovery). 

(а) the name of the defaulter and such other particulars as 
may be'necessary for his identification, and 

(б) the amount payable by him and the account on which it 

is due. 

(2) The certificate shall be signed by the Collector making it, 
.and, save as' otherwise provided by this Act, shall be conclusive 
proof of the matters therein stated. 

(3) , The Collector of the other district 1 shall, on receiving the 
certificate, proceed to recover the amount stated therein as if it 
were an arrear of land-revenue which had accrued in his own 
district. 

(Note). 

, /.— “ The Collector of — district.” 

The other district. * 

-, may bo in the same Presidency or in another Precidoncy. K 


(1) When proceedings are taken against a person under the 


Remedy available 
to person denying 
liability to pay 
amopnt recovered 
under last foregoing 
section. 


last foregoing section for the recovery of an 
amount stated in a t certificate, that person may, if 
he denies his liability to pay the amount or any 
part thereof and pays the same under protest 
made in. writing at the time of payment and 


signed by him or his agent/ institute a suit for 1 the re-payment 


of the amouut or the part thereof so paid. 


(2) A suit under sub- section (1) must be instituted in a Civil 
Court-having jurisdiction in the local v p.rea in which the office of the 
Collector who made the certificate is situate, and the suit shall, be 
determined in accordance with the law in force at the place where 
the arxear accrued or the liability for the payment of the sum arose. 

(3) In the suit the plaintiff may, notwithstanding anything in 
the last foregoing section, but subject to the law in force at the place 
aforesaid, give evidence' 2 with respect to any matter stated in the 
certificate. 

(Notes). 

/.—” Suit.” 

Scope of»section. 

This section does not prescribe the period within which the suit should bo 
brought. But in this respect the law of the place where the suit is 
* allowed to be brought should be observed. L 

• 2.—” Evidence.” 

Oral evidence. 


This is subject to the provisions of (he Evidence Act. 


K 
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8. Where any sum is recoverable as an arrear of lg,nd-reyenue 
by any public officer other than a Collator or by 
any local authority, the Collector of the district 
in which the office of th&J; officer or authority is 
situate shall, on the request of the officer or 
authority, proceed to recover the sum as if it. 
were an arrear of land-revenue which has accured in his own 
district, and mav send a certificate of the amount to be recovered to 
the Collector of another district under the foregoing provisions of 
this Act, as if t!fie sum were payable to himself. 


Recovery by Col¬ 
lector!) of sum8 re¬ 
coverable as arrears 
of revenue by other 
public officers or by 
local authorities. 


(1) When the Collector of a district receives a certificate 
* under this Act, he may issue a proclamation 

aale^ndSr^thfs^Act 0 prohibiting the transfer or charging of any im¬ 
moveable property belonging to the defaulter in 

the district. 

(*2) The Collector may at any time, by order in writing, with¬ 
draw the proclamation, and jt shall be depmed to be withdrawn 
when either the amount stated in the certificate has been recover- * 

• 4 

ed or the property has been sold for the recovery of that 
amount. 

« 

(3) Any private alienation of the property or of any interest 
of the defaulter therein, whether by sale, gift, mortgage or other¬ 
wise, made after the issue of the proclamation and before the with¬ 
drawal thereof, shall be void'as against the Government arid any 
person who may purchase the property at, a sale held for the 
recovery of the amount stated in the certificate. 

(4) Subject to the foregoing provisions of this section, when 
proceedings are taken against any immoveable property under this 
Act for the recovery of an amount stated in a certificate* thp inter¬ 
ests of the defaulter 1 alone therein shall be so proceeded against, 
and no incumbrances created, grants made or contracts entered 
into by him in good faith 2 shall be rendered invalid by reason, 
only of proceedings being taken against tfipse interests. * 

(5) A proclamation under this section shall be ma£e by beat of 
drum or other customary method and by the posting of a copy 
thereof on a conspicuous place in or near the property to which it 
relates. 
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Aot I o! 1890 (revenue recovery). 

» 

(Notes). 

Any private alienation — Interests of the defaulter . ” 

Revenue Recovery Act (Madras) II of 1864, Ss. 8 , 86. 44- Sale of land, in Court 
auction Land sold not transferred to name of purchaser in register of trans¬ 
fer—Act 1 of 1890, S. 6 («J) and (4)—Subsequent Bale of same land for arrears 
©I revenue due.by judgment-debtor in respect of land held under another pattah 
—Reg. XXVI of 1802, S. 3—Validity of revenue sale. 

Plaintiff sued for a declaration that a revenue sale was invalid. The first 
defendant had lands in two villages- The lands entered in the pattah 
held by the first defendant in one of the villages were sold in execution 
of a Civil Court decreo and purchased by the plaiqtifl. It was admitted 
that, a); the date of the Court sale, no arrears on account of land 
revenue were due by tho first defendant in either village. Subse¬ 
quently, the lands purchased by the plaintiff were sold by Government 
for arrears of revenue due in respect of land in the *first defendant's 
pattah in the other village. Plaintiff had not applied to the Collector 
for transfer of pattah for the lands in his name. Held that tfie plaint¬ 
iff was entitled to a decree as prayed for. 

Per Moore, J- -S. 3, Reg. XXVI of 1802, laid down that no transfer of land which 
was not registered exempted the person in whose name the entire 
estates were registered from paying the revenue duo to Government 
from such land. Consequently, the transfer by Court sale of the 
lands from the first defendant to the plaintiff did dot rolieve the first 
defendant or tho lands from liability on account of land revenue due 
by him for those lands, inasmuch as there was no change of registry 
regarding themin.tbe Collector’s office. Though S. 5, Act II of 1864, 
(Madras) provided^that.all the moveable and immoveable property of 
a defaulter, wherever it was found, could be proceeded against in order 
to recover arrears of land rovenue due by him, yet, having regard to 
tbo provisions of 3. C, sub-sections (3) and (4) of Act I of 1890, what 
was sold at the revenue sale was the interest of the defaulter in the 
' lands, and that interest was then, in oonsequenoe of the prior sale at 
Court auotion and purehase by the plaintiff, -practically nothing. 
26 M. £21 *=13 M.L.J. 139. N 


2.— “Good faith." 

Good faith. ' 

A thing shall bo deemed to be done in “ good faitli ” whore it is in fact done 
honestly, whether it is done neligently or not. S. 3 (20), General Clauses Aot, X 
of 1897. « O 

Saving Of local laws 7- Nothing in the foregoing sections shall 

relating to revenue. fog construed— 


(ft) to impair any security provided by, or affect the provi¬ 
sions of, any* other enactment for the time being in 
force for the recovery of land-revenue or of sums 
recoverable as arrears of land-revenue, or 

(6) to authorize the arrest of any person for the recovery of 
any tax payable to the corporation, commissioner, 



6 


Act I of 1890 (revenue recovery). [Sp. 7 & 8 


committee, board, council or person having authority 
over a municipality under any enactment for *the time 
being in force. * 


£ * 

8. When this Act has been applied to any local area which is 

under the administration of the Governor Gen- 

Reeovery m Bri- e ral Council but which is not part of British 1 
tisu India of oartain . 

public demands a* is- India 1 , an arrear of land-revenue accruipg in 
india b . fiy ° n<i Britlsh that local ar6a, or a sum recoverable as an arrear 


. of land-revenue and payable to a Collector or 
other public officer or to a local authority in that local area, may 
be recovered under this Act in British India. 


(Note). 


I .—“Act has been ... .British India.” 


Notification applying the Act. 

For to all territories which are undor the administration of the Gover¬ 

nor General in Council but which are not part of British India, includ¬ 
ing the territories for the time being administered by the Agent to 
the Governor-Genera^ in Balluchistan such Agent, see No. 1415-1, 
dated 30th April,1690, Western India volume of Macpherson’s Lists 
of British Enactments m force in Nativfe States. • p 

THE SCHEDULE. 

Certificate*. 

[See section 3, sub-section (I).] 

From 

The Collector of * 

To 

« 

The Collector of 


Dated the of ‘ 18 . 

The sum of Rs. is payable on account of ^ by 

, son of » resident of , who is believed (to be 

at ) ( to have property consisting of at ) 

in your district. 


Subject to the provisions of the Revenue Recovery Act. 1890 
the sa.d sum is recoverable by you as if. it‘were aa arrear of land- 
revenue which had accrued in your own district, and you are here¬ 
by desired so to recover it and to remit it to my office at 

A.B. t 

Collector of 
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in which they become payable, S. 3, 2, 3. 

Property, liable to sale undor this Act, S. 6, 4, 9. 

Public demands. Recovery of, by enforcement of process in other districts than those in 
which they become payable, &• 3, 2,3. 1 h 

Recovery in British India of certain,' arising boyond British India, S, 8, 6 . 

R 
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which they become payable, S. 3, 2. “ 

by Collector^ of sums recoverable as arrears of revenue by other public oUloere or 
by local authorities, S. 5, 4. 

in British India of certain public demands arising beyond British India, 8. 8, 6. 

Reg. XXVI of 1*02, S. 3—Sale of land in Court auction—Land sold not transferred to 
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* another pattah, N, 5. 
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Revenue, Saving of local laws relating to S. 7, 9, 6. 

Recovery in British India of certain public demands arising beyond British 
India, S. 8, 6. 

• •* 

s 

Saving, of local laws relating to revenue, S. 7, 9, 6. ' 

Suit, Remedy available to person denying liability to piy amount recovered under S, 3 
of this Act, S. 4, 3. 
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Fords and Phrases, Meaning of—District, S. 2, 2. 

„ Collector, g, 2, 2, 
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/THE SUPREME COURTS’ OFFICERS 
TRADING ACT, 1848. 

(Act XV of 1848 ».) 


[Passed, on the 17th June, 1848.] 
, HISTORICAL MEMOIR. 


Year. 

1848 


No. 
of Act. 


Name of Act. 


How affected. 


XY I Supreme Courts’ Officers 1 Rep , in part, Act XII of 1876. 
Trading. 


An Act to forbid trading by the officers of the Supreme Courts. 

For the better discharge of their duties by the officers of the 

undermentioned Courts of Justice 2 : It is enacted 
Preamble. . 

as follows :— 

. (Notes). 

/.- ‘t Act XV of 1848." 

Short title. 

“ Supreme Courts’ Officers Trading Act, 1848 ” See tbo Indian Short Titles 
Act, 1897 (XIV of 1897). A 

' * 2. —“ Officers■ ■ Courts of Justice." 

Cf. The Indian High Courts Ad, 1861 (24 and 25 Vic., c. 104), S. 1. 

* 

1. No officer of any of the Courts of Judicature established by 
Prohibition, i in Hoyal Charter within the territories subject to 
case of officers ^of the (J-overnrAent of the East India Company, or 
against* 6 accepting any Court established for the relief of insolvent 
Rlfts; * 'debtors within the said territories, shall directly 

or indirectly by himself, or by any other person or persons on his 
behalf, accept from any person or persons any gift or reward for 
any act or behaviour in his office, other than his 
offices ; D oarry?ngon legal salary and fees and profits of office, or hold 
dealings. any office in any bank or public company, except 

as hereinafter excepted or carry on or be concerned in any dealings 
as a banker or trader or as agent, factor or broker either for his 
own advantage or for the advantage of any other person or persons, 



2 Act XY of 1848 (supreme courts’ offiokks trading). [8s. 1 to 4 

. f 

except such dealings as it may be part of the duty of any silch 
• officer by virtue of his office to carry on. 


{Notes). 

7.— “ Prohibition ."« , 

8b. 19, 21, 31. Insolvency Aot {11 & 12 Vic.,'Chap. 21)—Act XY of 1848 (Supreme 
Courts’ Officers)—Sale of Insolvent's estate subject to mortgage—Official 
Assignees Commission. * 

(а) An or ft or in insolvency proceedings was made directing the Official Assignee 

to soil certain immoveable properties which were subject to a 
mortgage, on the application of the mortgagee, with the consent of 
the Official Assignee: On the question as to the commission payable 
to Official A c siguee. Uvid that the Official Assignee was entitled to 
commission out of the insolvent's cstato, not on the full value of the 
property sold, but only on the amount coming to the insolvent’s 
estate. (13 B.L.R. App. 9 Com.) 36 C. 990 = 4 Ind. Cas. 697. B 

N.B.—The attention of the Court in 13 B.L.R. App. 9 waB not called to tbn 
Supreme Courts’ Officers Act. {ibid). C 

(б) The Offioial Assignee cannot claim-commission on the full value of the pro* 

parties qua auctioneer, on account of the prohibition contained in the 
Supreme Courts' Officers Act. {Ibid). * D 

(c) Besides a trustee having power to sell by auction cannot employ bimself as 
the auctioneer and chni&o the trust estnte.with his commission. (76id).E 

id) The practice of the Court for 30 years to allow commission on the full value 
of the properties sold, was overruled as being contrary to the express 
words of both the Indian Insolvency Act and the Supreme Courts' 
Offioers Aot. [Ibid), p 


2. This Act shall not be construed to forbid any officer of any 


Exemption of offi¬ 
cers who aro also 
advocates, etc. 


the said Courts, who is also a practising ad 
vocate, attorney, solicitor or proctor in any of the 
said Courts, 'from taking the usual fees and' emo¬ 


luments of advocates, attorneys, solicitors or proctors, nor to apply 


to any advocate, attorney, solicitor, proctor, sheriff, assignee, recei¬ 
ver or committee, so far as he is held to be in that capacity merely 


for some purposes an officer of any of the said Courts. 


3. ThiB Act shall not be construed to forbid any officer of any 

of the said Courts from holding* any unpaid office 

offioe^n^ooiety 1 P * d in an y sociefc y for charitable purposes or for the 
advancement of knowledge, or for the encourage¬ 
ment of science, art or manufactures. 

< 

4 . Every officer of any of the said Courts who shall knowingly 

offend against this Act shall, on conviction there- 
oofteSoSofAct! h® liable t0 be Punished by deprivation of his 
office, and also, by the sentence of the Court before 
which he shall be convicted, may be declared incapable, and in that 




S. 4] Act XY of t848 (supramk courts' officers trading). 


3 


caste shall become incapable, of being appointed to the same or any 
other office of the same Court, or to serve Her Majesty * * * in the 
territories under the Government of the East India Company, qr in 
such part of the said teyritories as shall be specified in the ‘sentence, 
or*in the discretion of the Court.mav be otherwise punished by fine 
or fine and imprisonment for his misdemeanour as to the Court shall 
steern fit, regayd being had to the nature of his offence. 

(Note). 

Legislative Changes. 

The words “ or the East India Company ” were repealed by the Repealing Act, 
1876 (XII of 1876). 0 
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THE GOVERNMENT MANAGEMENT OF 
.* . PRIVATE* ESTATES ACT, 1892 - ' 

(ACT X OF 1892.) 


(Paused on the 25th jOctoher, 1892.) 

HISTORICAL MEMOIR. 

No 

Year ‘ of Act. Name of Act. How affected. 

1879 ,IX(Ben.) Court of Wards Act, 1879 . J Rop.. in part, Act X of 1802. 

‘l881 III(T»eu.; Do 1881 ...j Do * 

1892 Government Management ofj 

Private Estates Act, 1892 ...j Rep., in part, AotXlIIof 1898,8.18. 

An Act to provide for the levy of a rate on private estates under the 
management of the Government to meet the cost of supervision and 
management. 

Whereas it is expedient to provide for the levy of a rate on 
private estates under the management of the Government to cover 
the cost of all Government* establishments in so far as they are 
employed in the supervision and management of such estates, other 
than establishments specially entertained for any particular estate 
or gro,up of, estates, and to meet all contingent expenditure incurred 
by the Government in connection with such supervision and 
management: It is hereby enacted as follows :— 

^ (Notes). 

1—“Act X of 1892.” 

• a 

(1) Statement of Objects and Reasons. 

For-*— see Gazette of India, 1892, Pt. V, p. 14. A 

i • * 

(2) Report of the Select Committee- 

For-see Gazette of India, 1892, Pt. V, p. 69. B 

(3) Proceedings in Council. 

For- see Gazette of India, 1892, Pt. VI, p. 73. G 

(4) Places where has been declare^ to be in force. 

This Act has been declared in foroe in 

(1) Upjer Bufma (except the Shan States) by the Burma Laws Act, 1898, 

(XIII of 1898J. 

(2) The Santhal Parganas by the Santhal Parganas Settlement Regulation, 

1872 (III of 1872), S. 3, as amended by the Santhal Parganas Justice 
and Laws Regulations, 189S (III of 1899), S. 3. D 
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2 Aot X.of 1B92 (gov. management of private estate). [$s. 1 & 2 


Title, extent, and 
commencement. 


1. (1) This Act may be called the Gqvern- 
ment Management of Private Estates Act, 1892. 

. t 

(2> It extends to the whole of British India, inclusive of 

t 

* * British Baluchistan; a'nd , , 

.(H) It shall come into force at once. 


(Note). 


Definitions. 


Legislative Changes. 

The words “ Upper Burma,” in sub-section (2) were repealed by the Burma 
L%ws Act, 1898 (XIII of 1898). E 

2. In this Act, unless there is something 
repugnant in the subject or context,— 

(1) “ immoveable property ” 1 includes land, buildings, here¬ 
ditary^ allowances, 2 rights to ways, 3 lights, ferries, 4 fisheries, 5 
or any otherb ene/it to arise out of land, 6 and things attached 
to the earth, or permanently fastened to anything which is attached 
to the earth, but not standing timber,7 growing crops, 8 or 
grass; 9 


(2) “ gross income ” includes all receipts of every kind in 
produce or cash, except money borrowed, recoveries of principal, 
and the proceeds of sale of immoveable property or of moveable 
property properly classed as capital ; and 

(3) “private estates under Governrhent management” include— 

(а) estates under the Court of Wards ; 

(б) encumbered estates under Government management; 

(c) estates attached f6r default of payment of Government 

revenue ; 

(d) minors’ estates placed under the guardianship of a 
revenue-officer of the Government by a Civil Court; 

(e) estates managed by a Collector in pursuance of any order 

made under the Code of Civil Procedure ; and 
if) all other estates made over to, or taken under the manage¬ 
ment of, a revenue-officer of the Government as such 
under any law for the time being in force, or in virtue 
of any agreement. 

(Notes), 1 


“Immoveable property." 

(1) Immoveable property—Scope of the term. 

(i) The term “immoveable property” comprehends all that would be real 
property aooordiug to English law. 13 B.L.R< 264 ; overruling 4 B. 
H.CLR. 189. «■ F 



S. 23 JLct S. of 1892 (gov. management op private estate). 8 

1 

, , l-—“ Immoveable property ” —( Continued ). 

\ii) ffhe expression “immoveable property,’’ under the law o! British India 
* is given a wide significance, and, as held in 11 I.A. p. 52, it compre- 

■> henda certainly all that would be real property, according to English 

-» , Law and pblsibly more. (Ibid.) G 

(2) Different enactments have modified the literal sense of the term “immoveable 
property" to suit their respective purpose. 

(a) Immoveable property shall include land, benefits to arise out of land, and 
, things attacliod to the earth, or permanently fastened to anything 

, attached to the earth. S. 8 ('lb), General Clauses Act (X of 1897). 

N.B.— “ This definition, it may be observed, applies to all those Aots which 
doal with immoveable property, but which do not contain any defini¬ 
tion of it,” 3A.L.J. 148. H 

, ( b) " Immoveable property” includes land, buildings, hereditary allowances, 

rights to ways, lights, ferries, fisheries, or any othei; benefit to ariso 
out of land and things attached to the earth or permanently fastened 
to anything which is attached to the earth but not standi*g timber 
growing crops, or grass. (S. 3. Registration Act, XVI of 1908). I 

(c) Immoveable property includos land, incorporeal tenements and things, 

attached to tho earth, or permanently fastened to anything whiohis 
• attached to tho earth, (S. 3, Indian Succession Act). J 

(d) “ Immoveable property ” shall extend to and include messuages, tenements 

and hereditaments, corporeal and incorporeal, of every tenure or 
description, whatever may be the estate or interest therein. (8. 2, 
t Indian Trustee Act, XXVII of I860). K 

(e) “ Immoveable property ” does not include standing timber, growing crops 

or grass. (S. 3, transfer of Property Act, 1882). L 

(f) In the Indian Penal Code, “ Immoveable property ” is not defined but there 

is a definition of tho term moveable property which runs as follows:— 
The words “ moveablo proporty ” are intended to include corporeal pro¬ 
perty of every description, except lands and things attached to the 
earth or permanently fastened to anything which is attached to the 
- * earth. (See S. 22, I.P.C.). » M 

(3) Definition of the term wider in this Act. 

The definition givdn here should be read as supplemental to the definition of 
the term in S. 2, General Glauses Act, I of 1868, as the definition in 
", this Act is wider in scope. See 13 M. 54. See also, 9 B. 97 ; 9 B. 
558; 10 B. 73. , N 

(4) The following are immoveable property. 

(а) The Interest of a tenant in ( his holding. 3 A. 422 (This decision was 

* with 'reference to the definition of immoveable property in the General 

Clauses Act, I of 1868). 0 

(б) A corody (or nibandha) involves generally the idea of a connection with 

immoveable property. 9 B.H.G.R. 222 (226) 14 M.I.A. 551. P 

(f) The plaintiff had, under a grant from the Peishwas, acquired aright known 
as tipni8 pansare right, to levy, in the territory now owned by Punt 
Suchi, a certain rate or cess on all imports into, and exports from it. 
( Held, that what the plaintiff claimed was an allowance granted by 
the teishwa ifi permanence, and such an allowance, whother secured 
• On land, or not, being according to Hindu law nibandha, was immove¬ 

able property. 33 B. 373 = 11 Bom. L.R. 352=2 Ind. Gas. 499, (6 B 
546, F.\ 27 B. 22, Appl.) » Q 



4 Act A gf 1892 (gov. management of private estate)- [S. 2 

i 

I.—“ Immc veable property' ’—( Concluded ). t 

(d) A Toda giras hak, being a right to receive an annual payrpent, the liability 
. for which is not a mere personal liability but one which attaches to 

the inamdar into whose hands the village may pass is “ an ihta-est in 
immoveable property. ” 13 B.L.R. $5% (overruling 4 B.H.G.R. 189); 

8 M.I.A. 1; 23 A. 209; NiW.P.H.C.R. (1867) 63 (F.B.). .R 

* (e) In the case of a customary right to receive hag-i-chahram where it does not 

appear that the Zemindar’s right to a share of the purchase money is 
• limited to a right to claim it from the vendor, the right, can be 
enforced against the*vendee also. 23 A. 209 (210); (N.W«P.H C.R. 
(1367), 63 (F.B). F, 13 B.L.R. 264 (P.C.). S 

(/) The Vaffehasan allowances are immoveable property. 23 B. 22 (26). T 

(g) Hereditary offices are regarded as immoveable property by the Hindu law. 

9 B.H.C.R. 99. (Approved in 13 B.L.R. 254, 263, 264 (P.C.) ; 2 M. 

. I.A. 23 ; 4 B.H.C.R. 51; 7 B.H.C.R. A.O. 1.) 0 

(h) Also a grant by the Peishwa, by a s unnad, dated 1790, of annual allowance 

• and three kbandis of rice to be levied from certain mahala and fofts 

mentioned in the sunnad. 6 B. 546 (F.B), Y 

N.B. —In 6 B. 322, an “ annuity ” was not regarded as immoveable, because it 
was not made a charge upon land. (Overruled by 6 B. 546). W 

(i) A right of pre-emption. 37 P.R. 1888. * X 

( j) A decree for the sale of immoveable property passed on a hypothecation 

bond has been held to be immoveablo property. 1 B, 267 ; 9 C. 839 ; 

9 0. 520; 4 M.H.C. 3*78 ; 18 B. 332 ; 6f. 11 B. 506. Y 

(k) Tari palms and oocoanut trees. U.B.R. 1903, 3rd Qr. Registration, p„ 1. Z 

2.—“ Hereditary allowances.” 

(1) Agreement securing payment of money annually for temple expense. 

t 

An agreement securing payment of a certain sum of money annually for the 
expense ^of a temple is not one relating to hereditary allowance. 
21 B. 387. A 


(2) Mallkana. 

A right for malikana, which is an annual recurring charge on immoveable 
property is immoveable property. 9 A. 591; 5 C. 921. B 

3.—"Rights to ways.” 


Right of way—Easement. 

(а) A right of way is immoveable property and,there is nothing in S. 44, Ci\. 

Pro. Code, 1882, repugnant to the interpretation of the term “im- 
moveable property ” as including a right of v/ay. 13 C.W.N. 451= 
9 C.L.J. 336: 19 C. 544 ; 23 B. 673: 21 W«R. 178; 35 C. 889, R.). C 

(б) So also a claim to an easement. 24 W.R. 300. D 


4. —” Ferries.” 

Right of ferry. 

A-has been held to be inoluded in the ■ conception of immoveable property. 

13 M. 54. E 

5. —“ Fisheries.” 

Fishery. * 

The following have been held to be included in the conception of immoveable 
property:— 

(i) Right of fishery. 3 C. 276-; 20 C. 446 ; 24 0. 449 = 2 C.W.N. 109. F 
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* » 5. —‘ •Fisheries ’ ’—(Concluded). 

m ^-t e to fii|h in a tank being immoveable property, a suit to recover 

possession of such right falls under S. 9, Specific Relief Act. 12 B. 

• 221, cf. 19 C. |44 (F.B.) and 18 0. 80. * Q 

* » (iii) According to s}. 16-A, Civ. Pro, Code, 1882, a suit for rent of a fishery 

m is a suit for immoveable ‘property. 24 C. 449 (454) - 2 C.W.N. 169, 

' # [19 C. 544 (F.B.), F.J, 9 H 

• 6 .—“ Benefit to arise out of land.” 

» • 

(1) Hat , | beneflt’ariaing out of land. 

A hat is a benefit arising out of land and it is therefore within the term 
‘ immoveable property.’ 22 C. 752. But see 29 (3. 614 (619). I 

(2) Future crops—Fruits. 

, (®) As, according to this Act, immoveable property includes any benefit to arise 
out of laud, future crops must be classed as immoveable and not as 
moveable property. See 5 C.P.L.R. 6. J 

( b) So also the right to future fruits on trees under S. 3 (25), Gencraf Clauses 
Act, 1897 . 66 P.R. 1900. K 

(3) Right to collect dues. 

# The-from a fair on a piece of land was held to bo “ immoveable property ” 

such a right constituting a benefit arising out of such land. 27 A. 
462 — 2 A.L.J. 208=A.W.N. (1905), 48. L 

(4) Maintenance. ’ * 

A suit for—seeking be oharged on immoveable property is not one for 

4 “ benefit to arise out of land.” 9 C. 535 ; but see 21 B. 387. M 

(5) Fruits on trees to be produced in future. 

Fruits on trees to be produced in future do not come within the definition of 
immoveable property, not being benefits to arise out of land, 72 P. 
R. 1884. See, also, 28 M. 182 (F.B.) = 14 M.L.J. 415 (F.B.). N 


7 .—‘ *Standing timber. ’ ’ 

(1) “ Standing*”-Significance of the word, , 

(a) The word *' standing ” used before timber has been usod purposely inas¬ 

much as 9 trees before severance from the ground are reokoned as 
forming part of it and are therefore immoveable property, but on 
severance of course, they beoome moveable.” See 22 C. 877 ; 25 C. 
692. b 0 

(b) “ It is thus manifest that* in order that a* certain tree should be put in 
• the oategory of “ standing timber ” it must be a tree which is fit to be 

» used tn building and repairing houses, and that it must not have 

been severed from the ground.” 3 A.L.J. 213. P 

(c) Further, if an ordinary fruit-bearing tree is used in a certain locality for 

building and other purposes of like nature it is to be treated as stand* 

• mg timber. 3 A.L.J. 213. Q 

• 

(2) Timber, * . 

(a) By the term-is meant properly such trees only as are fit to be used in 

” tbuildjng and repairing houses. 24 B. 31 (33). R 

(b) “ In Dart, it is laid'down that timber includes, by»local custom, beech and 

' various other trees, even trees which are primarily fruit trees, as cherry, 

ohestnut and walnut. Chandoa v. Talbot, 2 P. Wins. 606 cited in 24 
B. 31 (83). • » 
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7.—“ Standing timber (Concluded). t f 

(3) Mango tree—Timber. • * 

'Chough, primarily, a mango tree is a fruit-bearing tree and not a timber tree, 
still, if, according to the custom of a Q^rticular locality, such'tree is 
used in building or repairipg houses, it oan be taken to be & ti (fiber 
r tree. Boo 514 B. 31 (33). 


7.—“Growing crops.” 

(1) Growing crops. 

-are not included in the definition of immoveable property, 11 C.P.L.R. 

87«{98). O 

(2) “ Crop ” defined. 

(a) A crop is defined in Wharton's Law Lexicon as the seeds or products of 
• the harvest in corn. 11 CP.L.lt. 87. Y 


,(i>) But the term, as used in this Aot, must be held to include all vegetable 
growths whether in the form of fruit, bark or roots. (Ibid.) W 


8.—“ Grass.” 

Grass, meaning of the term. ' 

(a) Grass means also growing grass or herbage. 

(b) “ And a right to depasture or to cut grass for an indefinite time would be 

regarded as a right in immoveable property.” See Shephard and 
Brown’s-Transfer of Property Act, p. 12. ** X 

3. It shall be lawful for the Local Govern- 

Power to levy rate. . 

raent 1 — ‘ 

(1) to levy on all private estates UDder Government manage¬ 
ment a rate, not exceeding five per cent, on the gross income, 
calculated, as nearly as may fee possible, to cover— 

(а) the costs of all Government establishments in so far as 

they may be employed in the supervision or management 
of such estates other than establishments, specially 
entertainedjfor the supervision or management of any 
particular estate or group of estates, and 

(б) all contingent expenditure incurred 'in consequence of 

such supervision or management; 

(2) from time to time to vary such rate ; and 

(3) to reduce or remit such rate in any special case or .cases as 

may be equitable: " 

Provided that, in deciding the amount of the rate to be levied 
under this Act on*any particular estate or group .of estates, the 
Local Government shall consider the expenditure incurred on 
. special establishments, for such estate or estates. 
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(Note). 

I.—"Local Government.” 

* Central Provinces, 

For instance of notifjcjtion issued under the powers conferred by this seotion 
fixing a rate to be levied on private estates under Government 
management, see Central Provinces List of Looal Rules and ^rdors. 

4 . In cases where an officer of the Government is employed to 

give legal advice, or to audit accounts on behalf 
■pSTofe^ea. 16 * 7 of any estate, the Local Government, if it consi¬ 
ders the services rendered to Jse of a special 
nature, may, in its* discretion, direct a special charge to be made 
against that estate on account of such services, irrespective of the 
rate leviable under the last foregoing section. 

5. Nothing in this Act shall apply to the cost of establishments 

specially entertained or to expenditure of any 

cilrt'expenditure 0pe " description specially incurred in respect of any 
# particular estate or estates. 

6. All rates for general supervision or management levied by 

any Local Government before the commencement 

* Validation of levy 0 f t ^is Act shall be deemed to have been levied 
of p»st rates. , ,, . . , 

under this Act. 

7 The Local Government may make any rules, 1 and issue 
any order*, which may be necessary for carry¬ 
ing this Act into effect, and which are consistent 
therewith. 

(Notes). 

• * I,—“ RulA.” 

(!) Ba„i»h o( ^ n>d , „ nd „ lta powers centered by thi.eection, v« 

Punjab List of Local Rules and Orders. 

« u r„?~rrr;der * - —■ - 

North-Western Provinces and Oudh Gazette, 189- . 

8 WKere any Government <*tablishment is employed m such 

• ! supervision as aforesaid, the Local Government 

inriedtefcnclo™™: sh all be the sole judge of the cost attributable to 
such employment, and its decision thereon shall not be quest,oned 

*in any Court of Law or otherwise. isvq (nassed by the 

0 Section 17 of the Court of Wards Act, 1879 (passed Dy tne 

Lieutenant-Governor of Bengal, m Conned), and 

aep»l. • % 0 mu ch of Act III of 1881 (also passed by the 

Lieutenant-Governor of Bengal in Conned) as relates to sect,on 17 
oHhe said Court of Wards Act, 18*9, are hereby repealed. 


Power 

rules. 


to make 
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THE PENSIONS ACT, 1871. 

(ACT XXIII OP 1871). 

[Passed on the 8th August, 1871.] 

, HISTORICAL MEMOIR. 

Year. I i Name of Act. How afieotcd. 

18£5 X3frXI Pensions *oi Soldiers, Bombay ... Rep. Act VI of 1849. 

• 

1871* SXI1I I Pensions ... Rep. in part, Act XII of 1891; 

Amended (locally), Act XXI 
, of 1886. 

N.B. —Vide Schedule to this kot,\infra. 


An Act to consolidate and amend the law relating to pensions and grants 
• * by Government of money or land-reyenue. 

Whereas it is expedient to consolidate and amend the law relating 
w to pensions and grants by Government of money or 
land-revenue; It is hereby enacted as follows: — 


Preamble. 


\ 


Short title. 

• • 

Extent of Act. 


Commencement. 


1. — Preliminary. 

1. This Act 1 may be called the tensions Act, 
1871: 

It extends 2 to the whole of British Indjft; 

And it shall come into force 3 on the date of the 
passing thereof, * * * i! ‘ 

(Notes). 

t.—“This Act." 


(1) Statement of objects and reasons? 

For-, See Gazette of India, 1871, Pt. V, p. 141. A 

a 

(2) Proceedings in Council. 

For-, See Gazette of India, 1971, Pt. v, pp. 814, 401, 683, 1056, (1X47. B 


(3) Legislative changes. 

9he words “ but not so as to affect any suit in reapect^of a pension or grant of 
money or land-revenue which may have been instituted before suoh 
date ” were repealed by the repealing and Amending Act, 1891 (XII 
of 1891). - 0 

(4] ^ Nature of Act. • k * 

The Pensions Act, 1871, is an Act to consolidate and arifend the law relating 
• to pensions fcnd grants, by Government- of monav or land romnije, 
4B. 435. . , - D 



Act XXIII of 1671 (t*ie pensions act). 


[S.l 


1.—•• This 'Act ’’—(Continued). 

Looking at the preamble to the Pensions Act and to the course of previous 
legislation it is clear that the intention of the # Govornment of India, 
in consolidating and amending tho laws on the subject, wa6 to reserve 
to itself the right of considering the validity of claims in all parts of 
India to pensions and similar allowances conferred and granted by 
' f itself instead of allowing them to be submitted for adjudication to its 

own Courts. 2 B, 99 (103). * 

(5) Act XXIII of 1871, Construction of, rule as to. 

(a) An enactment of a character so arbitrary as Act TXXIII of 1(^1, which 

purports to deprive the subject of bis right to resort to the ordinary 
Courts of Justice for reliof in certain cases, ought to be construed 
strictly, and the Court should not extend its operation further than 
tho language of the Legislature required. 1 B. 523 (539); 531 ;^J0 B. 
101-7 Bom. L.R. G59; 29 B. 480 (490)-7 Bora. L.R. 497,; <0 A. 
c 396 (398); 18 B. 525 (532). • E 

(b) An instance of a refusal by the High Court of Calcutta to giv it any such 

extended constructions is the case reported in 23 W.R. 378. 1 B. 523 
(529). / » • F 

(c) These cases show that tho Court is careful to keep the operation of the Act 

within its proper limits. (Ibid.) G 

(d) The construction of tho Act is not free from difficulty. 30 fl. 1£3 (154) *= 

2 M.L.T. 33. H 

(e) The argument 11 that the Legislature could not have intended to guard 

pensions etc., from direct attack.and*yet allow themebo be sold 

up in execution of mojiey or other decree,” is unsustainable in view 
of the principle of construction laid down in 1 B.»523 ; 16 B, 731 
'**(730). / . I 

(/) The Pensions Act must be construed strictly, and the two cases (1 B. 75 
and 523) show that while it i9 material to consider the nature ok the 
grant for the purposes of the Pensions Act, where the suit relates to 
money or land revenue, the point is not material where the Buit 
relates to the holding of land, and not to a grant of money or land 
revenue at*all. 29 B. 480=7 Bom. L.B. 497. j 

(6) The Pensions Aet, application of. 

The Pensions Act applies to religious endowments, as well as to personal 
grants. 22 B. 496 ; 16 B. 537rP.J, 1896, p. 663. But see 2 If. 294 • 

5 M, 302 ; 4 M. 283; 17 M.L.J. 64^(cow(fo.) • U 

(7) Yaumla allowance—Pensions Aet. * 

Pensions Act (XXIII of 1§71) is not applicable to a yawmio^llowance granted 
to a religioue institution. 11 M. 283 ; 2 M. 294, L 

(8) Matam Service Inam‘-Pensions Act. , 

A Matam Service Inam granted for the support of the family of the gVtee of 
a matam and described as a religious endowment is not a personal 
grant, but one primarily intended for the maintenance of the endfl* 
ment; and, therefore, the provisions of Pensions Act (XXIII of toon* 
* are not applioable to it. 5 M. 804: 2 M a«u * ill 


(8) Shave la allowance paid from the Government Treasury. 

A suit for a declaration that the plaintiff is emitted to a_i« k j , 

‘ • *XIII of,1871 (Pensions Aot). l*B, 75. barred by Act 

• Ac. • N 
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8* *3 Act XXIII of 1871 (the pensions act). 


f *—“This Act *—( Continued). 

(10) 'Suit by assignee of pension under the Pensions let. 

(a) A- if not maintainable as no*snch "assignment couldjlegally be made. 6 A. 

630. But see 7 A. 886. . O , 

t ( b) But it is otherwise where such assignment was made before the passing 

of the Pensfons Act. 7 A. 886. . P 

• ) 

(11) Suit for recovery of abkart revenue. 

4 A suit for recovery of certain abkari rewonue under a sanad granting “ water, 
trees.&o., present and future cesses, and taxes and assessments” pertain¬ 
ing to certain villages granted in ivam, was held to be governed by 
the Pensions Act, XXIII of 1871, as the tax in question was a money 
tax on the imposition of which, the grant, if it entitled the inamdar 
to the tax, operated as a grant of money to be derived from the tax. 

14 B. 673. Q 

( 12 ) Suit for a declaration of plaintiff's right to officiate as patll, 

A suit for a declaration of the plaintiff’s eligibility to officiate as patil of a 
village is no^prohibitod by Act XXIII of 1871. 1 B. 631 [1B. 76, D.] R 


(13) Suit to recover cash allowance from Inamdar, by trustee of idol. 

. Plaintiff, as the trustee of an idol, sued for recovery of a cash allowance from 
the inamdar of a village on the allegation that the latter, who was to 
receive the revenues of the village subject to the payment of the allow¬ 
ance to the idol, had misappropriated the same for three years before 
suit. Held, the claim wa$ one falling within the Pensions Act. 16 B. 

• A 

(14) Lands held free from assessment—Grant of land revenue—Distinction—Appii- 
u Ration of Pensions Act (XXIII of 1871). 

Freedom from liability to land revenue is not identical with holding a grant of 
land revonuo, any more than the extinction of an easement by a 
person becoming sole proprietor of the property,, servient as well fife 
dominant, is a grant of the easement. The land revenue arising from 
a man’s own holding, when it is remitted and the land pays nothing, 
is rather extinguished than granted. 1 B. 76. T 

Lands held free from assessment, being lands held under a grant bestowing 
them and not merely the Government revewufi arising from them, do 
not, therefore, come*within the scope of the Pensions Act (Bom. 8p. 
Ap. 607 of 1873, F.). (Ibid.) U 

Grants of land revenue-free, as distinguished from grants of revenue, do not 
come within the purview of this Act. ,7 M. 191. Y 


There exists a broad distinction between claims to the soil, to which the Pensions 
Act, 1871, is inapplicable, and claims to moneys payable by Govern¬ 
ment, to wbioh the provisions of the Pensions Act, 1871, apply. 39 
B. 480=7 Bom. L.R. 497. W 


A suit to recover possession of land or topbtain a declaration of a right to hold ** 
land, being distinct from a suit fora grant oi money or land revenue, 
does not'oome within the operation of the Pensions Act. 29 B. 4801- 
„ 7 Bom. L.R. 197. . , 5 .* * * ** * 

* J 

> • * • 


3 
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Act XXIII ot 1874 (the pensions act). 

“ TMs Alt "— (Continued). 

(14-rt) C.P.C., S. 43 —" The whole claim ’’—Pensions Act, XXIII of 1871. 

S. 43 of the C.P.C. does not apply to a claim which falls ynder the Pensions 
. Act, XXIII of 1871. P.J. 1895, p. 42. Y 

The words “ the whole claim ” as marked in the case at 5 M.H.C.R. 422 mUBt 
be understood with the qualification in So far aB it is cognizable by the 
Court in whioh the suit can be lawfully entertained. P.J. 1895, p* 42.Z 

(15) Sanad, construction of-Ownership in* soil—When grant of villages may not 

fall under Pensions Act. * •. . • 

(а) Although Sanadi grants in inam, saranjam, etc., are generally speaking, 

more properly described as alienations of the royal share in the produce 
of the land, i.e., of land revenue, than grants of land, yet itjs not in¬ 
variably correct in all cases. (4 B.H.C., 7 ^.0.J., D.). 523. A 

(б) If words arc employed in a grant, which expressly, or by necessary implica¬ 

tion, indicato that Government intends that, so far as it ma^bavl any 
*ownership in the soil, that ownership shall pass to the grantee, neither 
Government, nor any person subsequently to the date of the grant de¬ 
riving under Government, can be permitted to say that the ownership 
did not so pass, unloss there are in the ^jrant such detailed provisions 
as may show that such words are limited in tbeir operation. (Ibid.) B 

(c) Accordingly, a sanad by the State purporting t) grant a village in inam, , 

“ including the waters, the trees, the quarries, the mines find the 
hidden treasures, but oxeluding Hakdars and Inamdars," could mejn 
only a grant by tbo State of Rucb proprietary righ^ as it had in the 
soil of the village to the grantee ; and the Stale cannot say that such 
words as above mean nothing but land revenue. (6 13.H.C. 191 A.G.J. 

& 11 M.I.A. 295 —S.C. 10 W.R. 13 (P.C.) D). (ijid.) * • *C 

Also, the saving of the rights of Hakdars and Inamdars, does not prevent the 
property in Boil, so far as it can bo regarded as having been vested in 
Government, from passing to the grantee. (10 B.H.3. 471, F.). (Ibid.)fi 

(d) Where the grant sets forth the ashlnbhagam, or eight usual incidentswof 

ownership, which include sulha sadhya, “ land and its produce,” the 
specific mention of ' pashanam or rocks and minerals ’ must be taken 
to bo rather an indication that nothing is meant to be omitted whioh 
goes to the constitution of complete ownorship, than that the privi¬ 
leges grunted ore merely formal. 3 B. 452. £ 

(e) The decision in 1 B. 523 does not weaken the principle that ordinarily, 

in inam, and much mot$ so, gtaqja in jagliir ot saranjam, are 
to be regarded as grants of land revenue, and nothing more. 6 B. 598.P 

( f) In the absenoe of words expressly granting it, the ownership neither of the 

soil nor of cultivated or uncultivated lands passes by the grant of the 
vatandari khgtship. 12 B. 534. G 

(g) in order that a grant of villages may not full under the Pensions ^t, it 

must be f#grant of the freehold therein, or full ownership in the soil, 
qualified in uo way by auy reversion suggested by the terms of the 
grant, in regard to future succession or transmission. 12 M. 93. H * 

(h) A suit brought in relation to the management of saranjam lands^ is prima 

facie one not included in the Pensions*&ct. 16 B. 596. I'' 

(i) A saranjam or jaghir is pritna facie and in the absenoe of express words or 

necessary implication to the contrary, a gra&t of the royal dhareof the 
* * (evenfee only, and not of the Boil. 5 E?. L.R. 983. , * J 
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Aot XXIII of 1871 (the pensions act). 


' “ This Act y-< Concluded ). * 

0) Case where a grant was held not to be one of land revenue, and therefore 
that it did not fall within the purview of the Pensions Act. 28 A. 104 
(108) = 1905 A. W.N. 206. * K 

• 

(16) Suits relating to lands held under Government grant—Nature of claim and 
title, determination of. « 

. (aj In suits rotating to lands held under a grant made by Government, tho 
determination of tlfe nature of the claim and title of the grantee must 
rest on the terms of the grant as far as other persons’ rights in them 
arc «t>t affected thereby, irrespectively of tho use whioh the granteo 
may have made of the property conveyed by it. 1 B. 528. L 

(6) Government cannot, by the alienation of its own rights in a village, alboit 
that tho sanad, purports to grant tho village as a whole, extinguish or 
affect any«ubstantive right therein appertaining to third persons, or 
convey to the grantee any better ostate or interest than was vested in 
Government. 1 B. 523. # M 

(c) It is tbfe original grant which determines whether the Pensions Act is appli¬ 

cable, and not the actual rights which tho granteo, os a matter of fact, 
may have enjoyed in it. 18 B. 525. N 

(d) A grant by Government, whether Native or British, of a village, is subieet 

to all existing lights against Government, whelhor or not tho deed 
of grant contains an exception or reservation of such rights. 4 B. 
643. ’ 0 

(e) Tho State cannot, by its grants, destroy rights in tho lands which are good 

against itself; and it matters not, whether the satuul or grant contains 
a reservation of such rights. 6 B. 244. 0-1 

. . 2.-“ Extends.” 

(1) Act has been declared in force In. 

This—Upper Burma generally (except tho Shan States), by tho Burma Laws 
Act, 1898 (XIII of 1898), S. 4 (1) and Sch. I. P 

The Arakan Hill District (except Ss. 1 and 2 and tho schedule) by»tho Arakan 
Hill District Laws Regulation, 1874 (IX of 1874), S. 3. 

British Baluchistan by the British Baluchistan Laws Regulation, 1890 (1 of 
1890), 8. 3. R 

It is included, in the Schedule to tho Santhal Parganas Settlement Regulation, 
1872 (HI of 1872), as amended by tho Santhal Parganas Justice and 
. Laws Regulation, 1899 (III of 1899). & 

(2) Act applies. * 

The—, to certain allowances known as the Oudh waaikas os if they were 
* pensions of the classes referred to in Ss. 4 and 11 of the Aot, Seethe 
Oudh Waaikas Act, 1886 (XXI of 1886), S. 2. T 

J.—“ It shall come Into force ." 

Act not retrospective. 

The Pensions Act (XXIII of 1871) is not retrospective. 1 B. 203 (207). 2 B. 

294. U 

AnS, therefore, it was hold inapplicable toji case where a halt was attached in 
execution of a mortgage*deereo, before the Ac? came into force, and a 
subsequent suit was necessitated by an act # of the defendant who goJi 
the original attachment removed. (Ibid.) , { ' Y 
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Act XXIII ot 1871 (the pensions act). [Ss. 2 ft 3 


Enactments 

pealed. 


re- 


c 

2. Tho enactments mentioned in the Schedule 
hereto annexed shall be repealed to the extent specified 
in the third column of the said Schedule. 

r « 

• But all rules in regard to the award and payment of pensions or 
grants of rnonoy or land-revenue, and the identification 
Saving of rulos. the persons entitled to receive them, made under 

any such eflactment, shall be deemed to have been made under*this Act 
so far as they are consistent therewith! 

3. In this Act, the expression “grant of money of land-revenue 1 ” 
includes 2 anything payable on the part of Govern¬ 
ment in respect of any right, privilege, perquisite or 
office. 


Interprotation-seo 

tion. 


(Notes). 

t “ Grant of money or land revenue . 1 

(1) “ Grant of money or land revenue”—Reg. IV of 1831. 

(a) Tho term ‘' grant of money or land revenue ’* appears to he borrowed from 

the Madras Regulation IV of 1831 which is one of the statutos Repealed 
by the Pensions Act. 4 B. 432 (43'i|. W 

(b) In that Regulation the torm is made to include pensions; §nd, read in m 

combination with Act XXIII of 1871, tho Regulation exempts from 
attachment for debt not only pensions, but also other allowances, 

. some of which, would perhaps, fall within the definition of a granf of 
rnonoy or land revenue in the Ponsions Att, as "well as within the 
same term in Regulation IV of 18^1. {Ibid.) X 

(c) But in passing the Pensions Act, the Legislature secafS to Save thought?it 

Seairable that exemption from attachment for aebtkhould bo confined 
* to pensions, properly so called, and should not bo tended to other 
grants of money or land revenue. And it does not appear to us *ditfi- 
cult to understand why the State should havo thought it right to 
secure tho pensions of its old sorvants and of dethronod princes, but 
should not havo cared to protect from attachment grants made to 
families of freebooters as compensation for the loss of their blackmail. 


(Ibid.) y 

(2) /6/d.—Meaning. 

(а) The meaning of the expression “ granf of monoy or land revenue ” although 

extended by S. 3 of Act XXIIJ of 1871 Jfco include “anything payable 
on tho part of Government in respect of any right, perquisite, or office" 
is not of so wide a range as to include a grant of the proprietorship of 
the soil, or any Buit involving the rights of a proprietor of the soil. 
(4 Bom. H.C 4 Rep. 1 A.C.J.; 6 Bom. H.C. Rep. 191 A.C.J.; 11 M-I A 
295, D.,1B. 903, R.) 1 B. 523 (530). ’ . * £ 

(б) Payments of money for purposes other than those stated may be * gfants of 

money or land revenue ’ within the meaning of S. 3, but the provisions 
of 8. 12 will not apply to them. (4 B. 432, F.\ 30 M. 153 = 2 M-L^ 
%. 33. ' ^ 

(c) 8. 8 of the Act explains the expression “ gfant of money or land revenue ”* 
* as including anything payable on the part of the Government i 
respect of,any right, privilege, perquisite or office. 5 B 408 IP fl 1 
*81.1. 77. • + v ’ 


m 
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t.— u Grant ot money or lane revenue (Continued). 


(d) There is no ground for limiting the oonstruotion of the section to rights 
ejuydem generis . Therefore, these words should not be oenstrued as 
applicable only to rights of the nature of pensions. These words * 
should be taken to extend to rights such as a toda-girm haks. 5 B. 

408 (P.G.) • 0 

* • 

(3) Ibtd. -Examples. 

Orant made as compensation for abolition of hereditary office in the grantee’s 
famijjt, 30 M. 153 = 2 M.L.T. 33. D 

But not zamindari granted not revenue free, 26 A. 617 = 1 A.L.J., 388. E 
Nor grant of proprietorship of soil, 1 .B. 523. E-l 


(4)* Toda-glrtw-haks— Their origin and history—Nature of sueh haks. 

• (a) Tbda-giras-haks had their origin in arbitrary exaotions made by strong and 

powerful persons, who obtained the name of girasias, upon the village 
community. These arbitrary exactions were in some tray oommuted 
into fixed payments by the villagers, in consideration of whioh the 
girasias, gavg up their claim to make arbitary exactions, and also 
undertook to defend the villagers against the exaotions of others. 5 
B. 408 (P.C.) f F 


( b ) tf Toda-Giras ” haks are thus described by the Judicial Committee of the 

Privy Council in 10 Bom.H.C. Rep. 281. '* It is sufficient to state 
that these annual payments, though originally exacted by the Orasias 
from the village communities in certain territories in the West of 
India bjf violence and wrong, and in the nature of black-mail, had, 
when those territories fell utider British rule, acquired by long usage 
a gjtVi-legal character as customary annual paymqpts; and that as 
suoh they were recognized by the British Government, which took 
upon itself the payment of such of them as were previously payable 
by villages paying revenue.” 1 B. 203 (206). G 

(c) It will thus be seen that these haks have acquired the character of a right 

and have been recognized as a species of property, however unlawful * 
their origin may hnve been. 5 B. 408 (P. 0.) H 

(d) Payments of this description fall within the definition of “ a grant of 

money or land-revenue" in Act XXIII of 1871. I B. 203 (206). I 


• (e) It was, no doubt, stated ia the Legislative Council, in introducing the Bill 
that the leading principle of the main provisions of the law was that, 
as the bestowal of pensions and similar allowances was an act of graoe 
or state policy on the part of the ruling power, the Qovernment 
'reserved to itself the determination of all questions affecting the grant 
of continuance of these allowances. But, whatever may have been 
the intention, the Act itself seems to us, to have been so framed as to 
oust the jurisdiction of the Civil Courts ^n regard to thq other 
allowances than those originating in an act of grace or state policy, 1 
B. 203 (206). i 


(5) Toda-girashak if founded on contract with Government. % 

9 As to the contention thatfthe action here was founded on contract, and that, 
if it was embraced by the Pensions Act, then all contract! for the pay-, 
ment of m&ney by the Government must beheld to be ingluded^by it,* 
» ^ it was held that the Aot applied only to grants ofinoneyin respqpt Of, 

m. a * 



10 Aot XXIII of 18W (the pensions act). [Ss. 314 

1 .—“ Grant of money dt land revenue ”— (Concluded). 

or in substitution lor some right, privilege, perquisite or office, and 
f that although, in some sense, it may be said that the arrangements 
made between the Government and the girasias were in the nature of 
oontract, yet as that contract, if it were one, resulted in the 
abandonment, on the part of the gyasias of their claim to make 
• ' collections from the villagers, and in the allowance of money t by the 

r Government in lieu of them, such allowance fell within thb operation 
of the Pensions Act. 5 B.*408 (P.C.) K 

(6) Decree before the date of the Act. 

A suit in respect of “ toda-giras-haks” cannot be instituted without the certi¬ 
ficate required by S. 6 of the Act. Where a mortgagee of.such hqks 
had, before the date on which the Act came into opera^on, obtained 
a decree for the recovery of his mortgage dobt from the mort^ged 
haks and from the mortgagor personally, and a fresh suit, was’neces¬ 
sary to enforce elocution of that decree againftt those haks. Held 
that tho Act did not apply to such fresh suit. 1 B. 203. L 

Semble that the word “ right ” in 8. 3 of ^ct XXIII of 1871 is equiwalgnt to 
tho word hah in its restricted seMf of ‘ allowance ” or “ fee ”. 1 B. 

203. M 

2— “ Includes.” 

Construction of Act— 11 Includes ”, Scope of the term. 

The Pensions Act must be construed strictly ; but the inconclusive verb 
“ includes ” is not exhaustive ; and S. 3 of the Act is # an extension of 

• the ordinary meaning of the expression ‘‘g^fint^of monSy or (and 

* revenue,” and is not to bo treated as limiting the meaning of S.4. 

1G B. 537. N 


II.—Rights to Pensions. 

(Notes). 

/«—“ Rights to Pensions. ” 

41 Rights to pensions ” Significance of the heading. 

It is true that tho second division of th*e Act is headed “rights to pensions” 
only, although the sections contained in that division *deal with 
grants of money or land revenue, as well as with pensions ; but this 
appears to be duo merely to the carelessness of thg draftsman and 
not to affect the general tenor of the Aot, which clearly points the 
distinction,between pensions and all other grants. 4 B. 432 (486). CL 

4. Except as he»ein after provided \ no Civil Court 2 shall entertain 

Bar of suits relat- any Suit 3 relafcing to 4 an Y pension or grant of 
log to pensions. money 6 or land-revenue ® conferred or made by fcKfe 

• British or # any former Government T, whatever may 
have been jfche consideration for any such pension or grant, and whatever 
'/nay have^been the nature of the payment, clainf or right for which suoh 
(Mansion or grantlmay have been substituted. * “* 
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* (Note*). + 

... „ . . General. 

(1) Nature of eeetioo. 

• S. 4, is rather of a comprehensive character. 8 C.W.N. 666. 0-1 

That sectiofl, in unmistakeable terms is more comprehensive that? the pream- 
bleandin 7 M. at p. 195 Turner, C.J. remarks that the Pensions Act 
contemplates money payments to be received through the Collector, 
or recovered %om persons bound to pay revenue. (2 B. 99. Appr.^16 
B. 537 (640). . • ... p 

In 1 B. 75 (79), the High Court in construing 8. 4, did not narrow the 
ordinary grammatical meaning of that section so as to ezolude suits 
between private persons. 16 B. 537 (540). Q 

(2) Applicability of Pensions Aot, 8. 4. 

(a) S. 4, Pensions Act (XXIII of 1S71), applies to a heritable right to receive 
land revonuo granted by Government as a reward for services rendered. 
25 A. 73 (?4). R 


* • (b) A suit by co-trustee of certain dargas for an account of the profits of such 

dqrgas, which consisted of cash allowance from tlte Government, 
requires a certificate under S. 4 of tho Pensions Act. 22 B. 496. 8 

(c) Emoluments for Religious or pious purposes do not fall within the 
purview of the Pensions Act. Tho section applies only to personal 
grants. 17 M.Lf^ 549 ; sec, also, 2 M. 294 ; 7 M. 191; 5 M. 302 ; 6 
. M. 361 ; 11 M. 283 ; but see 22 B. 496. T 

J[d) It also applies to inam grants of a political character. 7 M. 191. U 

i.—“Except as hereinafter provided." , 

(N.B .— For notes, see under S. 6 infra.) 

(1) Tods-giras-htok— Discontinuance of payment by Government—Suit to reoover 

arrears. . 

TJbis was a svut brought by the appellant in the District of Surat, claiming as 
the adopted son of M.J.B., to recover from tb^ Government -of 
Bombay certain payments in respect of a toda-giras-hak formerly 
levied by his ancestors upon certain villages in the Surat District. 
The Government had for many years made payments on % aooount of 
this toda-giras-hak (divided into three parts) to three different branch¬ 
es of the appellant's family ; his adoptivo father through whom he 
olaimed, being paid one-third. The father died in 1865, and upon 
his death the Government either refused to recognise tho plaintiff as 
the adopted son, or considered that, as an adopted son, he was not 
entitled to receive the payments, and discontinued them. The action 
was brought, in consequence of that discontinuance, to recover the 
arrears from the time of the father’s death. 

Held by the Privy Council affirming the judgment of the two lower Courts 
* that the suit fell under the Pensions Act, XXIII of 1871, S. 4, which 
prohibits the cognisance by a Civil Court of such suits, save as 
• provided by that Act itself. 5 B. 408 (?.0.) = 8 I.A. 77. Y 

(2) Suif re grant of land revenue, etc —Certificate. « 

S. 4 of the Pensions Act does not render any suit relating to tbe grant of land 

.. revenue, etc., without the Collector’s certificate, bad ab initio; it 

only precludes the Civil Court from taking cognizance of it until tbe 
certificate is procured. 17 B. 169. * - W 

(3) Suit relating to land held revenue free. * . 

No certificate, under S. 4 of Pensions Act, is necessary for a suit relating trf 
property in a laitd, the revenue of which js release^- ■ 131*P.R. 4882.X 
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(1) Forest Settlement Offleer. 

A Forest Settlement Officer is a “ Civil Court” for the purposes of the Pensions 
r Act. 17 M. J98. ‘ Y 

(2) Salt for a percentage of foreat Income. 

. A Forest Officer has no jurisdiction to entertairf a-. 17 M. 193- Tf-1 

An? each a suit brought by discharged foyest karnams is barred by <-S. 4 of the 
Pensions Act* 17 M. 193.. ® 

(8) Jurisdiction of Agent for Sir dart-8. 4 of Act XXIII of 4?71 (Pension*). 

S. 4 of the Ponsions Act determines the jurisdiction of Agont for Bird aft's under 
Regulation XXIX of 1827 though they are not Civil Courts. 17 B. 
224. , « A 

(3-a) Reg. XXIX of 1827, S. 6-Penalona Aet-Ordiniry rulea-Jurisdiction of 
Judges. “ 

Tho expression “ ordinary rules” in S. 6 of Reg. XXIX pf 1827 tnoans the 
rules for the time being in force determining tho jurisdiction of the 
Judges referred to in that section anjl S. 4 of Act XXIII of 1871, 
being now a part of the ” ordinary miles” determining thoejuXsdic- 
tion of the Civil Courts, is applicalf e to the Court of the agent for 
Sardar's in the Dekhan, though the Court is not a Civil £ourt in the 
ordinary acceptation of the term. P.J. 1891, p. 320. , B 

(4) Deshmuks- Civil Court ! Jurisdiction. 

A suit in a Civil Court by a hereditary deshmuk for a percentage on tho cash 
revenue and on the grain revenuo is prohibited by Pensions Act of 
1871. 6 B. 209 following 2 B. 9» (P.C.). C 

(5) Bult in respect of Endowment granted by Government, f * 

It ]pas been held by this Court in a scries of decisions that endowments for 
religious or pious purposes do not fall within tho purview of 8. 4of 
the Pensions Act which only applies to personal grants. Hence tho 
Civil Courts have jurisdiction to entertain suits in respect of Such 
Endowment granted by Government. (22 B. 49G, Diss.). The ruling 
in 5 B. 408 is not inconsistent with the present decision. 31 M. 12 
* 8 M-.L.T. 104 *= 17 MX.J. 549. D 

(6) Agreement by Government to pay money In lieu of toda-glras-haks. 

The claim against the Government in tins Buit, which was based on an alleged 
agreement made by Government, viz* an agreement to pay moneys 
from the Government treasury in lieu of tho toda giras-liaka, which 
the girasias used to levy directly from the villages„was held to fall 
within the prohibition contained in this section against Civil Courts 
entertaining any suit relating to any grant of money made by the 
British Government, whatever may have been the oonsideraflon for 
suoh grtnt, and whatever may have been the nature of the payment, 
claim, or right for which such grant may have been substituted. 4 
B. 487 (N). [on appeal, 5 B. 408 (P.C.)]. s 

(7) Claim against Government for money In lieu ottoda-gtras-haks --Jurisdiction 

of Civil Courts. < * 

The plaint in this oase contained an express praysr for a declaration, not that 
the Governjnent should collect and pay over th egiroa to the plaintiffs, 



s. 43 
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bat that the plaintiffs are entitled to take it heridifcarily, from the 
Government treasury and, in fact, treat themselves as entitled to a 
grant of money out of the treasury in lieu of the levy Vbioh their 
ancestors were making from the villages, and such claim was held to 
come within the scope of the prohibition of the jurisdiction of Civil 
Courts by th^Tndian Pensions Act, iu respeot of suits relating to grafts 
of money made by government. 4 B. 443 (N). • F 

• 

(8) Resumption of jaghir -Suit to recover ariysars. 

• • * 

.Where on a jaghir granted for the support of the grantee and his relatives 
being resumed by Government substituting a money allowance instead, 
a suit by a relative of the original grantee to recover, as arrears of 
his share, money received by the representative of the grantee, is 
barred by this section. 4 M.B. 41. G 

(9) Reg. XXIX of 1827, S. 6-Act XXIII of 1871 (Pensions), S. 4-Bomay Jurisdiction 
Act (X of 1876)? S. 4—Act XI of^ 1852, effect of attachment under—Release of 
attachment—Adverse nature of possession by Collector subsequent to. 

• d decree had boon awarded to the plaintiff’s predecessor-in-title, as mortgagee, 
giving him pos|ession and enjoyment of certain inam lands and 
of payments from the Government treasury, called “mokaBa amals." 
The possession of the decree-holder and* his successors continued 
down to 1862, when the inam happened to be attached on behalf of the 
Government, pending au enquiry into the title of its holders under 
Bombay Act, XI of 1862. On the attachment having ceased in 1866, 
the Government had ordered the restoration of the property to the 
* decree-holder and his successors, and in 1883, the plaintiff, as such 
successor, instituted this suit for getting possession 9t the inam lands 
and recovering arrears of the amals due. H 

This suit was held to be not cognisable by the Civil Courts. Under Beg. XXIX 
of 1827, 8. 6, the Government thinking fit to appropriate fen inam, to 
refuse payment of an annuity, or to exact land-tax where the laud * 
owner averred it was not due. could not be sued for such acts in tho 
Civil Courts. And Acts XXIII of 1871 and X of 1876, excluding the 
jurisdiction of the Civil Courts over suits relating to pensions and 
grants of land revenire, and over claims to hold land wholly or partly 
free from the land-tax, though they preserved fully acquired rights 
and even inchoate ones involved in pending suits, created no rights to 
relief against the Government where none subsisted before. I 

Plaintii! therefore had no remedy under Reg. XXIX of 1827 and the above- 
mentioned Acts, and, if he had any, it was barred by limitation before 
the institution of the present suit. Against the limitation pleaded in 
bar of the suit on behalf of the Government, it was urged that tho 
property having been taken possession of by the Government with' a 
view to adjudicating on the rights set up to it, must be held to have 
been in custodia legis and then retained by the Government on a con¬ 
structive trust v^hich would endure until the restoration of the property, 
but it was held that the Government having Aized the lands in ques¬ 
tion as its*own and not as on behalf of any rival claimants thereto? 
they could not be properly deemed to hqve*been«in custodia legis anck 
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that the claim to them was therefore barred. Also, the plaintifi’s 
right to the periodical payments, even if otherwise cognizable, would 
be barred by |he subsequent total diacontinuanee of them for more 
than twelve years before the suit. 11 B. 222. 

(10) Question as to person on whom jaglr is to be granted- 

f Thy , — - on the death of the last holder, is one which exoluaively,,belongs to 

the Government; and such questions aro to be determined on purely 
political considerations. Civil Courts cannot review the decision of 
the Government on such questions. 17 B. 43ltP.C.). * K 


3—“Suit.” 

(1) Suit—Execution proceedings. 

The Pensions Aot must bo construod strictly and the word "suit” fn B. 4 o\ tnc 
Act does not includo execution proceedings. 7 Bom. L.R. 660 — 30 
« B. 101 ; 1G B. 731: 1 B. 523. * T 


(2) Desalglrl hak— Sale. 

The word “suit” in this soction does not include execution proceedings. « The 
Collector’s certificate is not nocossaty to validato the sale of a desaigiri 
hak in execution of a decree. 16 B. 731. f M 

• 

(3) Buit to rcoover lands forming the emoluments of office of ambalam. 

A-in a village is not cognisable by Civil Courts. 26 M. 490. N 


(4) Political pension granted in substitution of land resumed. 

(a) A--is impartible, 2 B. 348. • , 

(b) Hence, no suit can bo maintained for a doclaratic/i that such 
, partible. 2 B. 346. 


pension is 

P 


(5) 8ult for declaration that a person Is entitled to Stanom. 

0 

Where a person, receiving ninlikona allowance from Government payabte to 
various stanomdars, refuses to pay to one of them, and that one brings 
a suit for a declaration that ho is entitled to tho slanom, the suit does 
not fall within the scope of S. 4 of the Pensions Act, as the suit is 
only for tho declaration of status and not from any money claim, etc. 
13 M. 75. # c ’ q 

(6) Confirming by Government of an Inam— Effect- • * 

Although tho confirming by tho Government of an inam granted by a Zamin- 
dar may amount to a ne-grant of it, yet, as it is only a grant of land 
free of revenue and not a grant of land revenue, the Pensions Act has 
no application to suits relating to it. 21 M. 310. a g 

C 

(7) Balt for money payment substituted for Jagblr. c 

A suit tor the plaintiff’s share of certain money-payments, which were substi¬ 
tuted by the Government in lieu of a jagliir granted to tho original 
grantee, fell within this section. 4 M. 341. a 

(8) Suit by grantees tl contest right of GovernmenUo resume Inam. 

_ A ~I—• gf»nted,for the support of a ohattram and to feed Brahmins will lie 
. 6 A. 361, • • * 
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4.—“Relating to.” 

(1) Term “relating to” be construed strictly. 

(<i) The phrase “relating to,” as ooourring in an enactment restrjctive of the 
riglit to sue, must be construed strictly, i.e., in favour of the right to. 
proceed. 39 B. 480=7 Bom. L.R. 497 ; 16 B. 590. U 

(b) The words “no Civil Court shall entertain any suit relating to any pension 
or grant of money or land revenue,” do not cover a suit tg recover the 
possession of land hr to obtain a declaration of right to hold land. 
(Ibid.) ‘ # y 

(2) Suitf to recover land exempt from revenue. 

S. 4 of the Pensions Act 1871 is entirely silent an to suits to reoover possession 
of land the revenue of which has been remitted, (/bid.). W 

• • 

(3) Saranjajn— Lands-Night of management. 

Where a suit was brought in relation to the management of snranjam lands, 
held, that the suit was primn facie one not included jn the Pensions 
Act. (1 B. 523, R.). 10 B. 596. X 

(4) Grant by Government of eight to receive land revenue for lervioe rendered. 

* 4 of the Pensions Afct applies to a heritable right to reoeive land revenue 

granted by the Moghul Emperors as reward for services rendered. 25 
A. 73 = 22 A.W.N. 187. Y 

(5) Suit "relating to management of Stanom. 

• Pensions Act, S. 4 is not applicable to the case relating to the management of 

the Stanom of Palghat Raja. 13 M. 75. Z 

S.—“ Pensipn or grant of money .'' 

^ (N.B. —See Notes under S. ll, infra.) 

(1) Pension—Not defined. 

• • Pension is not defined in the Act. 30 M. 153 (154)=2 M.L.T. 38 ; 4 B. 432 

(436). A 

• • 

(2) Pension—Definition—Grant of village upon payment of quit-rent—Construe-, 
tion of document. 

See A.W.N. 1905 (206) = 28 A 104. B 

For definition of the term “pension.” See 8 C.W.N. 665, 31 A. 882 under 
, S. 11, infra. % 0 

(3) Personal grants. 

• S. 4 of the Pensions Act applies only to personal grants. 3 M.L.T. 104 = 17 
M.L.J. 549 = 31 M. 12. D 

(4) Act does not apply to endowments for pious or religious purposes. 

Endowments for religious or pious purposes do nqf fall within the purview of 
S. 4 of the Pensions Act and Civil Courts have jurisdiction to enter¬ 
tain suits in respect of such grants made by*Government. 2 M. 294 ; 

5 M. 302 ; 6 M. 361, F.) 11 M. 283; 22 B. 496, dissented from 8 I.A. 
77 (P.C.), R.; 31 M. 12 = 3 M.L.T. 104=17 M.L.J. 649. E 

tfi) Yeumla granted to mosque ; * 

A yaumia allowance granted to a religious*nstitution dfces not fajl within the 
purview ofrtbe Pensions Act. 11M. 283; 2 M. 294; but see 22 B. 496,* 

^ infra. • # * • * • t 
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5.—" Pension orgrankof money”— (Continued). 

(6) Cash allowance allowed to worship of idol—Personal grant. 

Whqre a plaintiff claimed to be a oo-truatee of certain dargas and entitled 0 to a 
share in the management and in the profits thereof, which consisted 
of a oertain oash allowance from Government and sued the defendants 
for an account and for the recovery of tys share, held, that the suit, 
so far as it related to the cash allowance from Government, required 
a certificate under this section. €2 B. 496. * G 


A cash allowance attached to the worship of an idol is a grant of money 
within the meaning of this section. * • ‘ 

In 8 I,A. 77, the Lords of the Privy Gounoil say that the expression '* grant 
of money or land revenues” in the Pensions Act is not to be limited 
to rights ejusdem generis with pensions. 22 B. 496 (499). , H 

(7) Agreement between Government and public servant—Increase of ply for risky 
service—Payment during good behaviour, meaning of—Payment on terraiA'a- 
tlon of servfoe, If pension—Suit to enforce agreement, if maintainable. 

Held That the payment of Rs. 300 a month which the Defendant, the Secre¬ 
tary of State for India in Council, had hound himself to make to the 
plaintiff, a member of the Eduoational^ervice, for his natural? life, by 
an agreement, dated the 4th September 1881, in consideration of the 
latter undertaking a journey of investigation to Tibet at the instanoe 
of Government, was an increase of pay that the plaintiff was tex receive 
during the time that he was in Government service, and that any¬ 
thing payable to him under the agreement at the termination of such 
8 «vice was a pension within the meaning of S. 4 of the Pensions Act. 

A suit by tae plaintiff to enforce the agreen^nt was therefore barred by S. 4 of 
that Act. 16 O.W.N. 470. 

(8) Instances falling within the section. 


(a) Wiisika allowance. 12 O.C. 323. , ^ 

<i) WAS1KA ALLOWANCE, WHETHEll A PENSION OR NOT 

A Waeika allowance guaranteed by the British Government under the treaty, 
dated 17th August 1826, between the King of Oudh and the British 

AcTVoMonfi 8 a / 0l,t ! CaI pen9ion within the meaning of S. 60 (g) of 
’I* 8 ,° t0 bedeemeda Pension within the meaning of 
that term as used m Ss. 4 and 11 of Act XXIII of 1871. 12 0.0.323 1-2 

Such ^^ ^nec does net vest in t*c Receiver under sub-sec. (2) <(a) of 
8. 16 of Aot III of 1907.12 0.0. 323. , w “ 

(limnaiOH MONEY AFTER „„ PAYMENT TO THE PENSIONER, CHARACTER 


Once the money due on acoount of a nension i« „a;a .. * 

allowed to blpnd with his other property it no longer retabs "iteoha^ 

- a M “,!, SUbieCt t0 a11 incident8 t0 which the property 
with whibh it is blended is subjeot. 12 O.C. 823. w 

But the money paid on account of suoh pension do«= w' * * ... . 

Court or Receiver under sub-seo .^Z 8» 1 Wth h ^ 

allowed to receive the moneyed ata L P6n810n " “ U8t 1x5 

choice (1) of mixing it up and blending it with WsTth rt0nity ** 

(2) of spending it for the purposes for which it was granted Z*?? 61 ** • *** 

to maintain and support himself ina wanner suitthle^ T” 

in life. (Ibid.) (324). manner suitable to jps position 

A * L * 


4 
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(iii) ORDER DIRECTING INSOLVENT TO PAY EVERY MONTH A PORTION OP 

’ THE PENSION MONEY TO THE RECEIVER, VALIDITY OP. s 

An order directing the insolvent every month to deliver to the Receiver a por¬ 
tion of the money received by him on account of the pension is bad 

in law and aannot be sustained. (Ibid.) M 

• 

* (iv> Liability op pensioner to account to the Receiver for the 

MONEY RECEIVED AS PENSION. 

• (a) The pen|ioner cannot be called upoti to acoount for the money received by 

• him as pension though the Receiver can claim to take possession of 

any money or other property actually in the hands or possession of 
tho insolvent. (Ibid.) R 

(S) Jagir income irk n Jagir village. Sec 95 P.R. 1906—83 P.L.R. 1907. 

(c) Grant of hak haisiyat water rate advantage rent in Jaghir village. Soe 9G 

* . P.R. 1906. # 0 

(d) Hereditary deshmukh alloivance, 2 B 99 (P.C.) p 

(6) Jurisdiction—D^ hmukhS uit re. 

*Wbero a plaintiff alleging that, as the hereditary Deshmukh of certain mahals 
ho was entitledito be paid directly by the ryots of those mahals a 
• percentage on the revenue thoreon assessed, sued to recover a 

• portion of such percentage which had been collected along with the 
revenue and retained by tho Government: Held that tho claim was 
“ a suit relating to a grant of money or land revenue,” and as such 
excluded from tho jurisdiction of the Civil Courts by this section. 

2 B. 99. (P.C.) . • Q 

A claim by a^icreditary Deshmukh relating to a grant of hind rovenue falls 
within the purview of tho Pensions Act. 6 B. 209. R 

* (e) Desaigiri hak, 9 B. 285. 

MORTGAGE OP HAK, SALE OP PROPERTY IN EXECUTION OP UECRKE ON 
—ABSENCE OF COLLECTOR’S CERTIFICATE TO MORTGAGEE UNDER • 
8. 6 infra —EFFECT OP, ON PURCHASER’S TITLE. 

This suit was instituted with the permission of the Collector for a declaration 
of the plaintiff’s right to be the holder of a desaigiri hak against the 
defendant who was ^he purchaser at an auction sale in execution of a 
decree passed in a suit instituted by a mortgagee against tho plaintiff, 
as the representative of the original mortgagor to enforce tbo mort¬ 
gage debt by sale of the hak. Plaintiff urged that the proceedings in 
• the Butt by tho mortgagee tqpk place without the certificate of the 
Collector as required by S. 6 of Act XXIII of 1871 and therefore con¬ 
ferred no title on the defendant, and it was held that in the previous 
suit the Court had clearly no jurisdiction, as regards the subject 
matter, to entertain the suit, and the'decree was therefore null and 
void and could not constitute the basis of any titlo in the purchaser 
or preclude the plaintiff from maintaining his right 1 to the hak as a 
, life-holder thereof. 9 B. 285. , S 

(f) Malikana allowance'. 18 M. 187 = 17 A. 1 (P. C.). * . 8-1 

Mdlikana. is elearlyi money paid by Government within the meaning of S. 4* 
*• of the Pensions Act. 18 M. 187 (188). . 

3-0 
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S.—“ Pension or grant ot money”—{Concluded). 

Having regard to the language of S. 4 and the scheme of the Act suggested by 
, Ss. 5 and 6, the narrower construction, viz., that it is enough that 
' the suit relate to maliknna, appears to be the’true construction. 

Possibly, the intention was that the distribution of what is regarded 
as the bounty of Government among tjo co-sharers should remain 
' under its control or that of its executive officers. This view is the 

result of the grammatical interpretation of section confirmed by the 
scheme of the Act embodied fn Ss. 5 and 6. It is also the view taken 
in I B. 75 ; 4 M. 3il, and recontly in 21 I.A. # 148, by thg Privy 
Council. 18 M. 187 tlS9). • 0 

A suit for malikana, i.e., a grant of a portion of the revenue in lieu of pre¬ 
existing proprietary rights, was, on the construction of Ss. 3 and 4 of 
this Act in tho absence of a certificate under the Act, excluded from 

judioial cognisance. 17 A. 1 (P.C.) = 21 I.A. 148 ; 18 M.^87. *Y 

»„ 

(9) Instances not falling within the seotion. 

(a) A grant of lands free, of revenue does not come witnin too purview ui mu 


Indian Ponsions Act. 7 M. 191. W 

(6) So also a grant of annuity as compensation for resumption of rfintefreo 
land. 8 C.W.N. 665. X 

(c) Likewise inara lands. 21 M. 310. Y 

(d) Similarly enfranchised inam land. 6 M.L.T. 132. Z 

(e) So also Matam service inam. 5 M. 302. .A 

(f) Likewise Kulkumi Vatan grant. 18 B. 516. * B 


A suit tor a declaration that tho pliintifia ace vatandars of a share of a moiety 
Vf a Iculkami vatan consisting exclusively of a/iash allowance from 
«. Government, is not a suit relating to a “ money grant ” within tho 
contemplation of this section. 18 B. 517. q 


(10) 8ult fort maintenance allowance by a widow. 

" A auit for niaintenance allowance by a widow, under an agreement by which 

her claim to a portion of a pension granted to her by Government 
and to jpther properties had been relinquished, is not a suit “ relating 
to pension", within the meaning of this section, and, hence, the rule 
as to the Collector s certificate is not applicable to it. 30 M. 266 = 2 
■ M.L.T. 188 = 17 M.L.J. 139. * * jJ 


Kevenue.” 

(l> “ .1 .r revenue ■; «Ut .. of £lrll ^ 

(а) Under 8. 4 of the Act, the Civil Courts are prohibited fr> m f . . 

eny euit rehtieg 0( ^ 

Government whatever may have been the consideration fortt ^ 
whatever may have been the nature of the navment i “ * *' * nd 

(б) In the* case of toda-giras-haks, there is arrant of money bv the n * 

ment »and a right for which it was substituted Jt iS °°Tn‘ 
within the language of this section. (Ihid) Til \ p 18 

.•“** a «.,KB L% ; t B ;4 32;4 m f 
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Act XXIII of 1871 (th^ pensions act). 

6 .—“ Land Revenue (Continued). 

(c) A suit relating.,to a grant of land revenue conferred by the old Maratha 

Government falls within the prohibition in 8s- 3 and 4 of this Act. 
Consequently, a suit in a Civil Court by a hereditary dethmukh, for 
the percentage on the cash or grain revenue, is prohibited by the said* 
Pensions Act of 1871. 0 

The hales, relating t8 the grant, in whosesoever hand they may be, continue 
to retain their original character (whether or not the qprvice to* be 
rendered for them as sirpatil has been dispensed with) sufficiently to 
bring them within the sectiong of the said enactment. The circum¬ 
stances of their being levied in the form of grain directly from the 
villagers, cannot efface the fact that they originated in a grant from 
the ancient Native Government, and are still payable in virtue of 
a that creation. 6 B. 303. H 

(d) £ right to hold*lands is always within the cognizance of the Civil Courts, 

and the mere fact that the holding is claimed to be exempt from the 
payment of land revenue cannot change the suit in gonneotion with 
itt? into one relating to a grant of money or land revenue, so as to fall 
within the pohibition in the Pensions Act of 1871. The proviso to 
S. 4 of the Bombay Revenue Jurisdiction Act contains no exceptions 
in respect of foldings unaccompanied by proprietary right in the soil, 
and there is no laving clause which would suggest that such a claim 
to such a holding might fall within the purview of the Pensions Act. 
29 B. 480 = 7 Bom. L.R. 497. * I 

(2) 8a. 1, 4—Property forming “grant of land-revenue’'—Attachment under 

money-decree, not ,a suit prior to the Aot for purposes of S. 1. 

The property sought to be proceeded against by the plaintiffs in this case for 
• the ^satisfaction of their decree was in the nature of a grant of land- 
rpveijuo, and the suit was, therefore, to be treatedsas barred by this 
section, unless the plaintiifs could claim the benefit of the reservation 
contained in 8. 1 of the Act. Iu this case, the plaintiffs had pre¬ 
viously brought about merely the attachment qf the property in 
question under a money-decree held by them, and suoh attachment 
could not be treated as a suit in respoot of such property instituted* 
before the date of the Act, for the purposes of 8. 1 of the Aot. If 
there had been a previous suit by a mortgagee to enforce his claim 
against the pension or grant of land-revenue, and a decree had been 
obtained directing payment out of such pension or grant, a refusal 
to execute such decree would directly have affected “a suit in 
respect of a pension or grant of land-revenue,” within the meaning 
of 8. 1 of the Act. 6 B. 737. J 

(3) Grant of villages enabling grantee to receive the land revenue. 

In a suit to recover a moiety of two villages granted as njagir : Held, that 
as the original grant was not of the free-hold or full ownership in the 
soil, the suit was barred by this section. M. 98. K 

(4; Money grant on resumption of Jaghlre. 

m Where a jaghire granted by the Nawab of the CArnatio for the support of the 

grantee and his relatives, was resumed by Government, and a 
money payment, equivalent to ^he rent, substituted: Held, that 
suit by a relative of the original grantee to recover, as«rrears of his 
share, mbney received by the representative of the grantee w^a 
barred by this lection. 4 M. 841. • * * * L 
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6 .—“ Land Revenue "—( Continued ). 

(5) Suit for share at rent on a Jaglr. 

(a) A-, being a suit relating to grant of land-revenue, is not cognisable by 

, the Civil Courts, under Act XXIII of 1871. 3G P.R. 1874. M 

(6) Altumgah grant and Istumrari property. 

# -are grants of land-revenue and are, therefore, exempt from the jurisdic- 

• tion of the Civil Courts, under ^ct XXIII of 1871. 1 P.R. 1*876. N 

(7) Inam lands and mokasa ama[s, 

A suit against Government to recover possession of th8 inam lands ^together 
with arrears of the amah was not cognizable by the Civil Courts 
both under the Pensions Act, S. 4, and under the Bombay Bevenuo 
Jurisdiction Act (X of 1976), S. 4. • *® 

Both those Acts though not retrospective in their operation, stillado not ornate 
rights to relief against the Government whore none subsisted Jietere. 

• 11 B. 222. • P 

(8) Abkarl revenue under grant from Peshwa. 

The Poshwa’s government granted in inam to the plaintiff’s ancestor, by 
sanad, the villages of Golnp and ftandpar. The snwad* gmnted 
"water, trees, grass, wood, quarridb, mines, buried treasure, present 
and future cesses, and taxes and assessments.” The plaintiff brought 
the present suit to recover from the defendant a part of tbo Abkari 
revenue for 1884-85 and 1886-86. He contended that the rovonue 
dorivod by the Government for tapping trees in the villages aforesaid 
was a tax within the contemplation of the gVant. * 

Held, that the Court had no jurisdiction to entertain the suit.^under this Act. 
The tax in question was a money tax, and as s4on as it was imposed, 
the grant, if it entitled the inamdar to the tax, operated as a grant 
of the money to bo derived from the tax, and was, therefore, within 
the spirit, if not the letter, of the Pensions Act, the object of which 
was to reserve to the Government the determination of all questions 
affecting grants of money the bestowal of which was an act of grace 
or State policy on the part of the ruling power. 14 Bom. 573. Q 

(9) Suit by recorded matidar of one field for produce of another field. 

(а) A-is exoluded from the cognisance of the Civil Courts by this section. 

11 P.R. 1887. * * R 

(б) The mere fact that the sum remitted or granted as a mmfi is unascertain¬ 

ed, because the land had never been assessed to land revenue, does 
not make such sum ar^y the less “ a grant of land levenue,” or ipso 
facto take the oase outside this section. 25 P.R. 1900. g 

(c) Where, therefore* a suit included a claim to a certain muafi, held , tfcat the 

Civil Courts had no jurisdiction to entertain the suit pro tango with¬ 
out the'certificate required by S. 6 of the Act, and none the less so, 
merely because the land in question had never been assessed to lead 
revenue. 25 P.R. 1900. ^ 

(d) Whefe lands belonging to mafldar were swept away by a river'and subse? 

quentty a small plot of land was reformed, a olaim by mafldar to 
revive his rights over that plot was held not to be cognizable by the 
Civil Cofirtq. 10 P.B., 1875., * + U 



Act XXIII of 187i (the, pensions act). 


* 

21 


S. 4] 


6 .—“ Land Revenue "—( Concluded ). 

(10) Zemindar! granted aa reward for aervicea rendered to Government. 

* (a) Zamindari granted—not revenue free—by Government as a reward for ser¬ 
vices rendered is not a pension, and its alienation by the grantee is not , 
I prohibited either by this Act or by section 2G6, C.P.C., 1882. (4 B. 

432; W.N. Ig02, p. 161 ; 97 I.A. 181, R .): 26 A. 617 = 1 A L.J. 838 = 
A.W.N. (1904), 144. ,Y 

(6j* The same rosult follows, oven when it is given in lieu %f pension, 
31 A, 382. . W 

(11) Grant of land mqde to the family of a servant. 

(a) A-, who died in the service of his mastor does not come within the 

Pensions Act. 23 W.R. 378. X 

s ( b) And a suit for a share of money payment made in substitution of the grant 
is not barrel by this Act. 23 W.R. 378. Y 

(12) pension—Definition—Grant of village upon payment of a quit rent—Construc¬ 
tion of,document. 

The common ancestor of the parties to a suit for partition of immoveable pro¬ 
perty had obtained one of the villages which were the subject of the 
suit by grant "from the Maharaja Scindhia in 1861. In 1866 this 
grant had been confirmed by the British Government by means of a 
snnad which contained the following material provisions. There was 
a declaration that the village in question .shall be continued by the 
British Government to the grantee and his heirs inclusive of all lands, 
allowances and rights belonging to others, so long as he and his heirs 
shall continue loyal to the British Government and shall pay Rs.800 
to Government as quit rent. The sannd further contained a guaran- 
. tee against any further payment by the bolder on account of Imperial 
Laud ,Revenue beyond the amount specified, and aedeclaration that 
the village and its holder shall bo liable for any local taxation which 
may bo imposed in the district generally. Held that these provisions 
did not amount to a grant of Land Revenue and the grant did not 
therefore fall within the purview of this Act. A.W.N. (1906), 206 = 28 
A. 104 (1 B. 523, R.). Z ' 

7 .—“Former Government.” 

(1) Claim for maintenance by a female member—Government pension. 

« Where under a karar, the defendant, the person responsible to maintain the 
plaintiff, a Hindu woman, agreed to pay Rs. 100 per mensem until her 
death, the consideration being that the plaintiff gave up various 
claims, which she had in regard to the family property and also her 
\slaim to a portion' of the peasion granted by Government, a suit by 
the plaintiff for the recovery of such maintenance is not “ relating to 
any pension ” granted by Government within the meaning of 8. 4 of 
the Aot, as there was nothing in the ftarar to show that the main¬ 
tenance is to be paid out of the pension allowance or was to depend 
upon it. 17 M.L.J. 139 = 2 M.L.T. 188 = 30 M. 266. (1 B. 76, 4 M. 
341 and 18 M. 187, D.). A 

(») Agreement by Government tp pay from treasury. 

This section prohibits the Civil Courts from entertaining a suit against Govern¬ 
ment upon*an alleged agreement by it to pay moneys from its trea- # 
sury in lien of toda-giras-hahs. 4 B. 445* N. B 
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# 7.— ' * Former Government * '—(Concluded). # 

A suit against Government, upon an alleged agreement by Government to 
pay moneys from its troasury in lieu of toda-giras-haks, falls within the 
prohibition, in this section, to Civil Courts to entertain any suit relat¬ 
ing to any grant of money made by the British Government, whatever 
may havo boen the consideration for such grant, and whatever may 
have beon the nature of the payment,fidaim, or right, for which such 
f t grant may have been substituted. 4 B. 487 (N) = 8 I.£. 77=5 B. 

408. . * 0 

(3} Suita relating to grants of LanrtReYenue—Pensions Act! 

Suit relating to grant of Land revenuo made by tho British Government is 
outside the jurisdiction of Civil Courts (See S. 4, Pensions Act of 

1871). 77 P.R. 1891. D 

• • 

5. 1 Any person having a claim relating to any such pension or grant 
may prefer such claim to the Collector of the District 
Claims to be made Deputy Commissioner or other officer authorized 
authorized officer. in this behalf by the Local Government ; and such 
Collector, Deputy Commisaioner or other officer shall 
dispose of such claim in accordance with 'such rules 2 as tfie Tffiiof 
Revenue Authority may, subject to the general control of the Local 
Government, from fcitqe to time, prescribe in this behalf. * 

(Motes). 

“Section 5.” 

(1) Scope of section. 

This seotion proscribes a remedy, such as it is, for tho claimant shut out from 
the Civil Court. 1 B. 75 (80). - • - E 

(2) Suit for ah age of rent on a Jaglr. 

A person claiming a share of the produce of jagir must apply, under S. 5 of 
Act XXIII of 1871 (Pensions Act), for an order declaring his*sh%,re. 

. He has then tho right to sue in a Oivil Court for the amount due 
thereon. 9 P.R. 1875. F 

2.—“Such rules." 

I. BOMBAY. 

(1) Authorising certain officers of the Salt Department to hear claims and grant 
certificatesNotn. No. 4247, dated 22nd July. 1881, B.O.O., 1881, Pt. I,p. 397 . 

Under the provisions of Ss. 6 and 6 of the Pensions Act, 1871, His •Excellency 
the Right Honourable the Governor *in Council is pleased to author¬ 
ise the Deputy and Assistant Collectors of Salt Revenue in charge of 
Ranges to hear and dispose of claims and grant certificates empower¬ 
ing a Oivil Court to take cognizance of claims relating to grants of 
money payable on the part of Government in the Salt and Continen¬ 
tal Cu^oms Revenue Department, and under the provision! of S. 84 
of the Bombay Hereditary Offices Act, 1874, His Excellency the 
Right Honourable the Governor in Council is pleased to confer on 
the Collector of Salt Revenue all suoh of the powers and duties of a« 

Revenue Commissioner and on the.aforesaid officers all* suoh of tfie 
pow«rs and dutieS of a Collector under that Act as are necessary for 
the lawful oontrol of and are applicable to hereditary offices connected 
with this s%id Department. ^ 
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' 2.~ “Such rules ’ '—-(Continued), * 

» 

I. BOMBAY—(Continued). 

(2) NotA. No. 6849, dated 23rd December, 1879, B. G. G., 1879, Pt. I, p. 1J20. 

In exercise of the powers conferred by Ss. 5, 8 and 14 of the Pensions Act, 

i 1871, the Commissioners, Northern Division, Central Division, and 

Southern Division, havo, with the approval of Government, framed 
the following rules in supersession of the rules under 8. 14 of thh 
said Act, published at p. 656 of tho Bombay Government Gazette of 
7th August, 1873. and of’ all other rules, and orders on the same 
subjetiW hitherto in force in any part of the Divisions of the said 
Commissioners:— H 

1—Under S. 5. 

’ 1. Claims rolating to pensions or gratuities on account of service, whether iu 
• * the civil, military, naval, or any other department of the ad- 

concermng ° gervico ministnit,ion ' are to bo in quirod into and disposed of in such 
Pensions; • “anner as may bo directed in tho Civil Pension Cddo, or in any 

rules or orders for tho time being in force applicable to such 
pensions respectively. t 

*. Claims rolating to any*bash payment forming part of the property of a watan 
iu respect of which no service commutation settlement has 
and of claims re- bQ Qn effected, will be enquired into and disposed of in accordance 

Watan Allowances, with the provisions of the Bombay Heteditary Officos Act and 

of the rules and orders from time to time in force thereunder. 
In the event of any such claim being preferred to which none of the said provisions 
shall appoar to be applicable, the orders of Government should be obtained through 
the proper channel previous to the disposal thereof. 

Extent offepplioa- 1 ’ 3, Nothing in tho rest of these rules applies^*) any pension, 

rules °* I08t ° £ th0S6 gratuity, or cash payment to which the two last rules apply. 

Dispo*sal of claims 4. Claims preferred to a Collector under S. 5 of the Act 

preferred under 8.6. may bo either: • 

(<i) Against Government only, or 

(6) against Government, and one or more private parties jointly, or 
(c) against private parties only. 

Claifns falling under class (a) or (6^ shall ordinarily be disposed of by the Collector; 
but whenevpr any important legal question is involved, which the Revenue officers 
concerned may not feel themselves competent satisfactorily to deal with, the Collector 
may, with the previous sauotion of the Commissioner, issue a certificate under 8. 6 of 
the Act authorizing the Civil Court to cry the ca%e. 

niaima falling under class (c) shall be disposed of by the Collector if the question 
at issue between the parties is not of a complicated or difficult nature; but if the claim¬ 
ant appliA for a certificate under 8. 6 of the Act, and sets ftytb satisfactory reasons 
for suoh application, or if the question at issue between the parties appoars to be of a 
complicated or difficult nature, or if the claim is one which if awarded could only be 
enforced by a Civil Court, the Collector may issue a certificate under the said 8. 6, 
authorising tBo Civil Court to try ($£ case : provided that no certificatl shall be issued 
for any oase which could not be decided by the Civil Court in favdur of one, or more of 
the parties thereto without making an order or decree such as it is prohibited from * 
yaking by the Said section. * 
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2.—-“Such rules’’—(Concluded). 

I. BOMBAY—( Concluded ). 

5. Except in the cases provided for in the last paragraph of r. 7, no claim by which. 
Previous sanction the liability of Government to pay any pension or grant is 

of Commissioner affected directly or indirectly shall be disposed of by a Collector 
final * 1 order 8 ^ ry dis" without first obtaining tho sanction of the Commissioner of 
posal. , the Division to the order which he proposes to pass. 

• * 

6 . Any claim preferred to a Collector “under S. 5 of the Act, may be reforrod by 

Bo foronco of k' m ^° r * n< l u ^y t° any Assistant or Deputy Collector or other 
claims for inquiry officer subordinate to him, and every Assistant or Deputy Col- 
to subordinate offi- doctor in charge of talukas may receive claims on behalf of the 
cors - Collector and forward the same with bis opinion after inquiry 

to tho Collector ; but every order fpr disposing of a "claim or for 
granting a certificate under 8 . G that a case against Government only or gainst Govern¬ 
ment and one or more private persons jointly may bo tried, shall be made wit£ the 
previous sanction of the Commissioner by the Collector himself. * 

(Note). 

Tho words ‘‘ that a caso.tried” were inserted attor tho words and"figure 

a certificate under Section. 6?’ by Notn. No. 1980, dated 18th 
March, 1891, Jj. G. G. 1891, Pt. 1, p. ‘253. 

7. Claims relating to pensions or grants aro to be disposed 
of in accordance with : 

(а) The law, if any, for the tinm boing in force applicable to such cllims. 

( б ) The terms and conditions of the mmd or other dqaumorft, if gny under 

« wtlch such pensions or grants are enjoyed. « • 

w Th “ r.“ n °h cfjr‘ ior thc timo b ' i08 in **"■ if 

But if any claim is brought, the subject-matter of which has been alreadj in 
qmredinto and disposed of by competent authoritv, the Collector 
w .11 merely record the fact of such previous decision, and dispose of 
tho claim accordingly. ,Hpose of 

[For tho rest, See 8 b. 8 and 14, infra.] 

J 

II. UNITED PROVINCES OF AGRA^AND OUDH. 

Notifications. 

For-p^oribing ,„l raanterfhe by lhc ^ „ 

and Oudh List of Local Rules and Orders, Ed. 1894, p, 42 ^ 

«. 1 A Civil Court, otherwise competent to try the same, shil take 

Civil Court om- co f! ni zanco of any such claim upon receiving a carhifi 

powered to take cate from such Collector Danntu ru™ ■ • 

eognizanoe of suoh other otticnr 2 • , J . P fcy Ootn «iissioner or 

claima. * ot ^ °tticer * authorized i m that behalf that the ca,a 

.may be so4;ned, but sballW maka * ? ? 

*in any suil whatever by which the liability of Govnrr/ derordecree 
Suoh pension or ^ranfas. aforesaid is aflfected*directly or Mreotly^ 


Law, &c., to bo 
obsorved in disposal 
of olaims. 
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, (Note*). * 

' l .-“Section 6.” 

(1) Scope of the section. 

This section enables revenue officer who may be puzzled by the duty $bich S. 5, 
supra, casts on him, to refor the parties to a Civil Court for the 
1 determination of their respective interests in the income or other 

benefit which the executive will still, as against either or both of tly 
• 9 litigants, bo at liberty to allow or to withhold. 1 B. 75 (80$. L 

( 2 ) Ss. 8 and 14—Certificate. 

\\fhero plaintiff sued to establish that defendant 1, K, had no share in a Toda- 
giras^hak and for an injunction to restrain defendant 2, the Taluk - 
dari Settlement Officer, from crediting K with a share, tho Assistant 
Judge rejected the claim on the ground that the Collector, under S. 14 

• of Aot XXI^I of 1871, could only grant a certificate in the case of 
• claims against Crovornmont and one or more private persons jointly 

with the previous sanction of the Commissioner and that sanction had 

* not # been obtained before granting the certificate. * 

Held, that tho rule had no applievtion as the suit was not against Government 
but between ^private persons, and the certificate given by the 
Collector was Sufficient. P.J. 1892, p. 850. M 

2. —“ Certificate —or other officer’ 

(!) Certificate—Form. 

Thero is nothing in Act XXIII of 1871 which requires the certificate of the 
Collector to be in any particular form. P.J. 1893, p. 352. N 

(1-a) Pensions Act, Ss. Z,i—MaHkana dues payable by Government, suit relating 
|o — Certificate uniter the Act necessary. 

On the questiomwhioh arose in this case as to whether, so far &s rogarda one 
of the villages in which the plaintiff and defendant had formally 
made over to Government thoir proprietary rights on consideration 
of recoiving annual malikana from Government in perpetuity, the 
jurisdiction of the Court was not taken away by this Act, it was held 
that the provisions of the Pensions Act, incapacitating Civil Courts 
from entertaining suit thereunder applies in cases of grants made in 
consideration of prior rights vested in the grantee. The plaintiff might 
have applied and obtained a certificate under tho Aot, which would 
havo enabled the Court to make some declaration of right as between 
her and the defendant, but she did not do so, and must therefore 
submit to the disability imposed upon the Courts by the Aot. 17 A. 1 

= 21 I.A. 148 (P. C.), 18 M. 187. 0 

• • 

(2) Mortgage of right — Sait for foreclosure—Certificate of Collector not forth* 
coming—'Procedure. , 

^fhere thorefore a right to receive land revenue was included along with other 
property in a mortgage, upon which a suit for foreclosure was brought, 
it was held that as regards the right to receive land revenue the suit 
would not lie in the absence of the certificate required by this sec¬ 
tion and, time having been granted for the production, of the neces¬ 
sary certificate, winch was not produced, the dismissal -of the suit 
quoad hoe was sustained. A.W.N. 1902, p. 187=25 A. 78 (V! B. 
169, F.) * , • . • . P 
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2.—‘•Certificate. ...or other Officer”—( Continued). 

(3) Suit for oath allowance payable by Inamdar. 

A {suit by the manager of a shrine to recover from the inamdar of a village a 
• cash allowance duo to the shrine and charged upon the village lands 

could only be instituted on production of certificate under Si 4 of the 
Pensions Act. 16 B. 537. 9 0 

(4) Certificate from Collector—Suit based on agreement to receive maintenance 
out of cash allowance—Suit relating to a pension or grant of money. 

(a) Under an agreement bctwScn the plaintiff and the defendants, the farmor was 

entitled to an annual payment of Rs. 52 for her maintenance, out of 
a cash allowance, which was received by the defendants from Govern¬ 
ment. She brought this suit to enforce her right under the agree¬ 
ment ; but did not produce the certificate from the Collector roquired 
by S. 4, supra. Held, that the certificate was nccessarf. The qyirds 
of the section arc wide enough to include any suit to enforce«u?h a 
claim ; and provided it relates to a pension or gnyit of money or of 
land revenue, it is immaterial whether the claim is based on an 
agreement between tho parties, or arises out of any other legal right 
or liability, and whether it is a claimffor a share by way ofpastition 
or maintenance or otherwise. 9 .Bom. L.R. 839 — 31 B. 512. But 
see, also, 30 M. 266 = 2 M.L.T. 188 = 17 M.L.J. 139. . R 

( b) But it is otherwise whore there is nothing to show that the maintenance is 

to bo paid out of the pension allowance or was to depond upon it. 
17 M.L.J. 139 = 2 M.L.T. 188 = 30 M. 266. 8 

(5) Substitution of money payment for jaghlr— Pensions Act. 

Where |hc Government resumed a jaghir and substituted a money* payment, 
*a suit by a descendant of tho original grantbe for his share of the 
amount is barred, under this Act, unless the plaintiff has got a 

certificate from tho proper officer. 4 M. 341. * * T 

m 

t ( 6 ) Pension granted in resumption of saranjam. 

The provisions of the Pensions Act will prevent a Civil Court from declaring a 
pension granted in resumption of saranjam to bo partible, unless the 
Collector Bhould authorize it to do so. 2 B. 346. it 


(7) Claim to share in right to collect mafl dugs-Pensions Act. c 

It is not competent to the Civil Court to declare defendants to be entitled to a 
share in the right to collect viafi dues which the Government had 
bestowed upon another, unless they produce a certificate entitling 
them to buc in the. Civil Court. 160 P.R, 1884. * Y 

(8) Suit for mallkana payable by Government. 

Where a walityna was granted in perpetuity to a certain person in considera¬ 
tion of the transfer of a village to the Government, it was held that a 
suit for such mahkana cannot be entertained in the absence of a 
certificate under the Pensions Act. 17 A. 1 (P.C.} = 21 I A 148 YI 


(9) Suit against sirdar. • • 

■■ A-r-—-brought in the Court of the Agent for 
CSplleotbr’s certificate. 17 B. 224.* 


Sircars in the Decoan requires 


X * 
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, 2.—“ Certificate.. ..or other Officer”— (Continued). • 

(10) Grant of a share of jagir by Government. 

, Civil Courts are not competent to decide whether the grant of a share of a 
jagir by the Government is valid, at least until the matter has been 
referred to them by a certificate duly issued, under this Section. 12 

i P.R. 1886 (Rev.). y 

• 

(11) Jagir— 8ueees8ion—Gralit of Government revenue for life to parties’ famjly 
In'specific shares—Death of onp sharer—Suit by the surviving shaver against 
the son of the deceased for certain instalments wrongfully enjoyed by the 
latter—Construction of such grant. • 

.Seo 106 P.R.* 1901 (157 P.R 1899, cited). Z 

(12) Suit regarding Toda-glras-haks. 

• Ttgla-giras-hciks come within the definition of “grant of money or land 
t revenue ” fn Act XXITI of 1871 (Pensions) and therefore a suit in 
respect of them can be maintained only on production of certificate as 
• required by that Act. 1 B. 208; 4 B. 437; 4 B. 448; 5 B. 408 (P.C.). A 

Allowances in respect of Toda-giras-haks aro within the Scope of S. 4 of the 
Pensions Act # XXIII of 1871 ; and, hence, a suit for enforcing pay¬ 
ment of such allowances by the Government is not cognizable by a 
Civil Court without the Collector's certificate under S. 6 of the Act, 

5 B. 409. B 

(1.3) Pensions Act (XXIII of 1871) Ss. 4, 8, 6 - Collector’s certificate—Jurisdiction of 
Civil Courts. 

S. 4 requires as a condition precedent, a certificate from the Collector or 
other authorized revenue oflioer under S. 6, for a Civil Court to have 
jurisdiction in suiis relating to pensions, money grants, or land 
revenue, conferred by Government, independently of jvhether Govern- 
ment'be a party to such suits or not. 1 B. 75. C 

A suit for the recovery of a sum of money payable to the plaintiff on account 
of his share of malikann, which waH clearly money paid by Govern¬ 
ment within the meaning of S. 4 of the Pensions Ac?, cannot be 
instituted without a certificate under S- 6 of the Act, although the * 
Government was not the party sued against, 18 M. 187. D 

(14) Collector’s certificate not obtained when suit was filed—Effect. 

(a) A suit requiring Collector’s certificate under the Pensions Aot is not void 

ab initio by reason *of its having been filed without a certificate. 17 
B. 169 (172); 8 C. 422 (P.C.). E 

(b) The Court is only precluded from taking cognisance of it until the certifi¬ 

cate is produced. 17 B. 169 ^172); 9 I.A, p. 20. P 

(c) It is enough if the requisite sanotion be obtained before decree. 17 B. 169 ; 

17 P.R. 1882. • G 

•(d) Such a certificate was admitted in appeal and th^oase was remanded for 
fresh trial. 17 B. 169. H 

(14-a) Appeal— Pensions Aot. 

Certificate under the Pensions Act allowed to be produced on qpcond appeal and 
* decree reverse^*and case remanded for a tripl on the merits when 
plaintiff had succeeded in the Court of first instance; where ttje 4 
objection fo\ want of certificate was not takep. P.3. 1891^ p. 276. J, 
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c 2. - “ Certificate _ or other Officer’ ’-(Continued). 

(16) Certificate—Collector’s order referring the parties to Civil Court-Certificate* 
produced In the Court of Appeal— Sanad— Construction—Grant of the^soil of 


a village. 


Where the Subordinate Judge decreed partition of a village holding that, though 
it camo within S. 6 of the Pensions Act, the want of a certificate was 
sufficiently met by an order of the Collector referring the-parties to 
Civil Court to determine whether the said village was partible, and 
the High Court on appeal confirmed that decree holding that the 
Sancul, by which # the British Government confirmed the land, was 
not a grant of land revenue but of the soil of* the village itself, the 
Judicial Committee affirmed that conclusion as to a question of con¬ 
struction, particularly as it seemed to them that the Subordinate 
Judge was fully justified in treating the said order of th^Collector as 
dispensing with tho said certificate. 1PO.L.J. 281 =£2 A 148 (P.C.) 
-1 A.L.J. 165 = 12 Bom. L.R. 267 = 11 O.L.J. 281 = 14 C.W.N.$10 = 
, 20M.LJ. 146 = 7 M.L.T. 53. • * 4 

The Judicial Committee approved of the procedure adopted by the High Court 
in allowing the plaintiff to procure and file a certificate under this 
section, pending appeal from the decree of tho lower Coi^rt, which 
treated tho order of the Collector referring the parties to CiviT Court 
for determination whether certaiif villages were partible, as equivalent 
to a certificate under the said section. (Ibid.) • X 

(16) Ss. 4 and 6—Omission to obtain previously to suit, certificate enabling Court 
to entertain suit- Effect of certificate granted after the hearing. 

Part of the property in suit consisted of land, which, was assumed in the Courts 
below to be hold on terpas bringing it within the Pensions Act, 1871. 
After the judgment, which disposed of the prjgicipab questions ip the 
* case, been given, final judgment was suspended upon an objection 
that no certificate bad been obtained under that Aet. The certificate 
having been then obtained and delivered to the Court,— held, that the 
. original defect did not prevent the suit proceeding. 8 Cal. 422. L 

(17) Certificate not obtained when suit filed—Certificate not produced at hearing 
—Procedure—Practice. 


Where at the hearing of such a suit the necessary certificate was not produced, 
held that the Judge ought to have granted the plaintiff’s application 
for an adjournment, in order ^hat the certificate might be obtained 
and produced. 17 Bom. 169. * ]g 

( 18 ) Certificate—Presumption—Revocation. • * 

The presumption is that a certificate granted by the Collector under S. 6 of tho 
Act was grantod by him with the previous sanctioft of the Commis¬ 
sioner. The Commissioner has no power to cancel the certificate 
granted b* the Collector, to revise the Collector’s action or to cancel 
tho certificate. 23 B. 676. • g 

(18-a) Subsequent cancellation of Collector’s oertifloate-Effect. 


The subsequent cancellation of a Collector’s certificate under the Pensions Act 

* d f °®t n0t re " de / ! nvalid a decreo of aCivil Court passed in consequence' 
of the grant of tjie certificate. P^. 1892, p. 200. * *0 

(19) Decree obtained without Collector's certificate. 

Az— is void. 3 B. 236 ; see, also, 9 B. 19g. * 


P 
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' 2 —” Certificate... .or other Officer”— {Continued). • 

(20) Collector—Certificate—Civil Court—Suit to recover share of allowance for 
particular years—Certificate referring only to some years. 

A certificate granted by the Collector under the Pensions Act authorised the 
plaintiff to recover his share in the allowance for the years 1889—90 
to 1896—97. On the strength of this certificate, the plaintiff 
brought a suit to recover his share of the allowanoe for the years 
covered by the certificate and also for the year 1897 —98. • The lower 
appellate Court disallowed the plaintiff’s claim so far as it related to 
the year 1897—98, on the ground that that year was mentioned in 
the certificate ; held, that the certificate given by the Colleotor might 
refer only to the plaintiff’s share in the allowance for particular years, 
but if the Collector permitted the plaintiff to establish his right to a 
share in the Civil Court, tho plaintiff was not bound under the 
Pensions Aot to get a certificate for each year’s allowance before suing 
for it. The‘general right to each year’s share follows as consequent 

on it. 28 B. 241. • Q 

• 

(20-rt) Omission in certificate—Effeot. 




The faot that the namfc of one of the parties who was a major at the date of 
the suit, bub *was a minor when the certificate was given, is not 
mentioned in the^corfcificate which contained the name of his mother, 
• does not necessitate a fresh certificate being given. P.J. 1898, p- 852. R 


(21) Collector’s certificate not necessary. 

(a) The Collector's certificate is not necessary to maintain a suit by an 
’ inamdar against a khot for balance of land revenuo. 18 B. 525. S 


(b) A grant of lands free of.revenue* does not come within the scope of the 

' Pensions Act, which contemplates only money payments to be received 
through the Collector or recovered from persons bound to pay revenue ; 
and hence the Collector’s certificate is not essential for a Civil Court 
to have jurisdiction in a suit on it. 7 M. 191. i T 

(c) It is not necessary for a mortgagee of an inam village suing for*its sale, or 

in the alternative, for its possession, to produce a certificate under the * 
Pensions Act. There is no suggestion of the mere share in land 
revenue being mortgaged. P.J. 1896, p. 161. U 

(d) (i) A suit relating to inam land granted before the time of the British Govern¬ 

ment does not fall Within the provisions of the Pensions Act. 31 M, 

310. Y 

$ 

(ii) Hence, a certificate of the Collector under the Act is not necessary. ( Ibid.) 

(e) (i) A* suit relating to the management of saranjam land is not included in 

the Pensions Aot. 16 B. 596 (599). W 

(ii) Hence, no certificate of the Collector is required to maintain such suit. 

{Ibid.) 11 , W-i 

(f) The Pensions Act must be construed strictly; and a suit by the assignees 

from Government of land revenue, to recover arrears from persons 
admittedly liable to pay revenue to somebody, though not to the 
plaintiff, was hdld to be one undei 8 . 9, and npt barred under Ss. 4 
and 6 for want of a certificate from the Collector. 10* A, 896 (1 B„ 
75, D. 7., 6 Boip. L.R. 423). i t # X 
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* • 

# 2.—*’ Certificate _ or other Officer’’— (Concluded). 

(<2i) Kazi -Kazl’s office—Rozina allowance—Its liability to attachment and sale? 
in execution of a decree. # 

lilaintiff obtained a money decree against Hafasji and in execution sought to 
attach and sell a decree obtained by Hafasji against Mohiyodin which 
entitled Hafasji to receive annually a certain portion of the Rozina 
allowance paid by Government to#Mohiyodin as Kazi. Hafasji 
contended that the Rozina allowance was paid to Mohiyodimand his 
family for service as Kazi, and that, therefore, it was not^iable to the 
process of a Civil Court under S. 18 of Bombay Act, III of 1874. This 
contention was upheld by both the lower Courts. • 

Held, that as the decree sought to be attached was passed before the Pensions 
Act, XXIII of 1871 came into force, plaintiff’s darkhast was not 
barred for want of a certificate under S. 4 of the Act. • P.J. 1894, 
p. 44,19 B. 250. 

2 .—‘ *A uthorised. ’ ’ 

BOMBAY NOTIFICATIONS. 

For-authorising officers under the powers conferred by this section and pre¬ 

scribing rules in Bombay. Bee Bou\j>ay rules and orders. «Sej, also, 
notes under S. 5, supra. Z 

Pensions for lands 

hold under grants in # 7. Nothing in sections 4 and 6 applidk to — 

perpetuity. 

(1) any inam of the class referred to in section 1 of Madras Act, 
No. IV of 1862 i: 

(2) pensions heretofore granted by ‘Government in jbhe territories 
respectively subject to the Lieutenant Governors of Bengal and tlie North- 
Western Proviiices, either wholly or in part as an indemnity for loss sus¬ 
tained by the resumption by a Native Government of lands held*un*der 
sanads purporting to confer a right in perpetuity. Such pensions shall 
not be liable to resumption on the death of the recipient, but every such 
pension shall be capable pf alienation and descent 2 , and may be sued for 
and recovered in the same manner as any other property. 

(Notes)* 

l.—” Any Inam.... Madras Act, No. IV of 1862.” 

N.B.— I.e., “inams of the classes described in cl. 1, S. 2, (Mad ) Reg. IV of 
1831, which have been or shall be, enfranchised by the inara-commis- 
sionor and converted into free-holds in perpetuity, or into absolute 
freeholds yi perpetuity." The olasses so prescribed are “hereditary” 
or personal grants of money or of land-revenue, however denominated, 
conferAd by the authority of the Governor in Counoil (or which 
having been made by any Native Government, have been oonfirmed 
or continued by the British Government—Act XXXI of 1836) in 
.consideration of services rendered to the state, or in lieu of resumed* 
office or privileges, or of Zamindafies or Paleiyams forfeited or hefd 
under attachment or management by the officers of Government, or as 
a Yaunya or charitable allowapoe, or as% pension. ' a 
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2.—Alienation and descent ” • 

Alienability of a pension under—Gift of right to pension. 

# rcspoot of a deed of gift oxeeuted by a Muhammadan, in favour of the wife, 
conveying to her the right to a pension drawn by him, which was 
one of the description contemplated by S. 7 of the Pensions Act (XXT1I 
of J871), it was ftefdthat, by that section whiob enacts the law for the 
Muhammadans as well as tho Hindus, it was provided that “ every 
such pension was capable of alienation and descent,” tbat^therefortf, 
whatever the Muhammadan Law may bo apart from the Pensions 
Act, under the above section, the pension, or any interest in it, was 
capabj/a of being alienated by it*a holder by way of gift. 9 A. 218 = 
7 A.W.N. 22. B 


III.—Mode of Payment. 

' 8. AlPponsions or grants by Government of money or Iand-rovenue 

A * , shall be paid by the Collector or the Deputy Commis- 
Paynmnt to be . 

made by Collector or sioner or other authorized officer, subject to such 

office? 1 autfaoriried rules 1 as may, from time to time, be prescribed by 

tho Chigf Controlling Revenue authority. 


(Notes). 

— “Rules ." 


. • BOMBAY. 

Notification No. 6849, dated 23rd December, 1879, B. 0.6. 1879, Pt. I, p. 1020. 

I. Under S. 5. 

For Rules, 1—7, see, S. 6, supra. B-l 

II. Under JS. 8. 


* 8. All payments of pensions or grants aro # usually to bo 

□fade in one lump sum for tho year commencing on the 1st 
May and ending 30th April, but applications for their payment 
by monthly or quarterly instalments may be considered and 
disposed of by the Collectors. * 

(Note). 

The words “ subject to the sanction of the Commissioner,” at the end of this 
rule have been omitted by Notn. No. 1080, dated 18th March, 
B.G.G., 1891, Pt. I, p. 253. B-2 

9 . pensions and grants, for the payment of which application is duly made at the 
. proper period, will be paid in full, except in the case of payment 

rears yment9 °* being suspended, pending the orders of a Civil Court or pending 

inquiries by Government or by any officer of Government. Bat if, 
owing to non-application or other neglect on tho part of the claimants, such payments 
fall into arrear, the pensions or grants will be paid as follows 
for the current year in full. * 

First year’s arrears in fall. , 

Second year’s arroars subjoct to a deduction of 10 per cent. 


Third 

do. 

do. 

20 do. 

Fourth 

do. 

do. 

80 do. 

Fifth 

do. 

do. 

40 do. * 


Provided that no deduction sh&U be made under this Rule froth arrears qf payments 
due (1) on account of village fywasthan allowances not exceeding Rs. 5 per annum in 
amount or (2),under compensation bonds. , * • * * 


Payments to be 
for tho year com¬ 
mencing 1st May, 
but *may bo made 
in instalments. 
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* a 


not drawn for six 
years to lapse 


• " Rules”— (Concluded). 

The "current yoar" means the year within which payment is properly duo 
under r. 14. t 

Payment of ar- 10. Subject to the provisions of r. 9. Collectors may 

rears due to deceased authorise the payment of arrears due to a deceased person after 

persons. such investigation as shall satisfy them : 

(a) of tho actual date of such person’s death, and 

(df that tho applicant is entitled as such*person's legal heir, or Otherwise, to 
receive payment. * 

11. Any pension or grant for payment of which*no appli- 
Pensions or grant cation is duly mado for more than six years, or in the case of 
Hardas Oosavis’ allowance, two years is to be struck oS the 
bookB, and all arrears forfeited. 

(Note). 

The words "Or.two years" after tho word "Years” in this ruleVero 

• inserted by Notn. No. 623, dated 24th January, 1893, BiG.G. 1883, 
Pt. I, p. 83. , * B-3 

But if tho pension orgranj^is held under a permanent or 
hereditary title, it may be readmitted without pa^mgnt of 
arroars if a claim thereto is (July preferred under S. 5 of the Act 
within twelvo years from the date of the last payment. 

‘ 12. The date on which application for payment*vas macTo 
must be noted by the disbursing officer on all bills for 
arroars. 

[For the rest of the rules, see S. 14, infra.] C 

9. Nothing in Sections 4 and 8 shall‘affect the right ®f a grantep of 
4 land-revenue, whoso claim to such grfint is admitted 1 
by Government, to recover such revenue from the 
persons liable to pay the same under any law for the 
time being in force for the recovery of the ront of land. 

(Notes). 

/.— Nothing — admitted.” 


But in certain 
oasee may be ro-ad- 
mitted. 

Dato of applica¬ 
tions for arrears to 
bo noted. 


Saving of righfk 
of grantees of land- 
revenuo. 


8a. 4, 6, 9—Grant of land revenue—Suit for arrears by assignees of Government- 
Right of plaintiff admitted by Government—Collector’s certificate not* essen¬ 
tial. • 

• 

Where the assignee of land-revenue by Government sued the tenants for arrears 
of revenue, and the Government admitted the right of the assignees, 
and tho tenants also admitted their liability to pay the arrears to 
somebody M though not to the plaintiff, held , that the suit was governed 
by 8. 9 of the Aot, and that the want of tho Collector’s certificate as 
requiretl by Ss. 4 and 6 did not bar tho suit. IB 75 D — 10 A 
396 - 8 A.W.N., 72. ’ ' D ’ 

In a suit by the Inamdar to recover assessment from khatedar for lands 
•standing in his hltata, where the Government has Emitted the' 
plaiatiS’s right,*no certificate is 'required by virtue of 8. 9 of the 
Pensions Aot, for the maintenance of the suit. 6 Bom L.R 

<¥!>•.* . * B 

t • • • 
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10. The Local Government may, with the consent of the holder, 

Commutation of on5er fche whole or an Y P arb of pension or grant 
pensions. of money or land revenue to be commuted for a lump 

sum on such terms as may seem tit. *, 

IV. — Miscellaneous. 


. l5. No pension 1 granted or continued by Goverp- 

sion from "attach- menb on political considerations 2 , or on account of 
mont 3, past services or present infirmities or as a compassion- 

• ate allowance, 

and no money due or to become duo on account of any such pension 
or allowance, 

sball*bo liable to seizure, attachment or sequestration by process of 
anjj*Court in British India, at the instance of a creditor, for any demand 
against the pensioner, or in satisfaction of a decree or ordoaof any such 
Court. * 


(Notes). 

* I.—“Pension.” 

1) Pension—Scope—Meaning. . 

(а) The term “ pension ” is not defined in the Pensions Act, nor, in any other 

. Act. 4 B. 432 (436); 30 M. 153 (154) = 2 M.L.T. 33. F 

(б) Giving the word its widest etymological sense, it might be construed as 

including all payments of every kind and description. 4 B. 432 (436).G 

(c) But that it must have some much more narrow signification than this, is 

. clear from the circumstance that in the Pensions Act the word is 
ujed with, but distinguished from, grants of money g>r land revenue, 
and must, therefore, be supposed to donoto money payable otherwise 
than in respect of a right, privilege, perquisite, or office. 4 B. 432 

(436). ' H 

* 

(d) The word “ pension ” in this section, is usod in its ordinary and woll. 

known sense, namely that of a periodical allowance or stipend granted, 
not in respect of any right, privilege, porquisite or office, but on 
account of past services, or particular merits, or as compensation to the 
dethroned princes, thoir families and dependants. 2 Ind. Cas. 10Q=» 

• 31 A. 382 = 6 A.L.J.*510-6 M.L.T. 388 = 4 B. 4 32 (436). I 

((f) A grant of an annual sum made by Government as a compensation for 

loss sustained by the grantee on account of improper resumption 
by Government of rent-free lands formerly belonging to the grantee 
is not pension within the mdhning of this section and is liable to 
attachment. (4 B. 432, F.) | 8 C.W.N. 665. J 

* (f ) The seotion itself indicates what a pension really is, namely, it is grant made 

by Government on political considerations or on account of past 
services or present infirmities or as a compassionate allowance, 8 
G.W.N. 665 (666). K 

s (p),The word “ pension ’’ in this section and 8. 266, clause (g) of the Code of 

Civil Procedurefimply periodical payments of,money by the Govern¬ 
ment to the pensioner in the manner prescribed by S. 18 of the Act., 
. 26 A. 617 = 1 A.L.J. 338. . . It 
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• 1—“ Pension”— (Concluded). 

(A) The words “ pension or grant of money or land revenue ” are used in the* 
preamble and in sections 4, 5, 8, 10 and 14 (8) of the Act. 30 M. 163 

. ll54) = 2 M.L.T. 33. * 

While Ss. 11, 12, 13 and 14 (1) to (7) mention pensions only. 30 M. 153 (164) 
~2 M.L.T. 33. M 

(i) The pensions referred to in 8. 11 are periodical allowances granted, by 
Government “on political considerations or on account.of past 
services or present infirmities,* or as a compassionate allowance ” as 
distinguished from payments by Government “ in respect of any right, 
privilege, perquisite or office" which fall v*ithin the definition of 
" grant of money or land revenue ” in 8. 3. (4 B. 432 ; 5 M. 272 ; 26 
A. C17 ; 8 C.W.N. 665, F.)\ 30 M. 153 (155). N 

(2) Certain grants—Their nature. , 

(<x) A grant, by a sanad from Government, of‘proprietary rights in certain 
villages, subject to the payment of land revenue, and oxpre^fed to 
have been made in consideration of good service render^} tolGovern- 
ment, cannot bo considered to bo a ‘ political ^tension ’ within the 
meaning of S. 266, cl, (g), of the G.P.C. nor a 'pension ' within the 
meaning of 8. 11 of the Pensions At>t, XXIII of 1871. 26 A 617 = 
A.W.N. (1904), 144 = 1 A.L.J. 338.* * * o 

(6) A grant stated to have been made by Why of compensation for loss sustained 
on the abolition of a certain offico hold hereditarily iti the grantee's 
family, is a grant falling within B. 3, but not within Ss. A and 12 of 
the Pensions Aot (XXIII of 1871). (4 B. 432, F.); 30 M. 153 = 2 M L 
IV 33. p 

(3) Toda-giras hair—Its nature. 

(а) Toda-giras halts are annual payment! paid by the vjjlage communities Jo the 

• giraiias. Theso are recognised as a species $>f property, though their 
origin was unlawful. 6 B. 408 (419) (P.C.). q 

(б) Prom the circumstance that, in the Pensions Aot, the word -pension* ieused 

with, but as distinguished from, grants of money or land revenue it 
should be taken as denoting money payable otherwise than in rcsract 
of a right, privilege, perquisite, or office ; and Toda-giras halts though 
falling under the term ‘grant of money or land revenue ' are not 
included in tho word ‘ pension.’ 4 B. 432. g 

(4) Jagir Income. 

Tbojagir income is a pension withih the meaning of S. 11 of the? Pensions 
. Aot, 1871. 96 P.R. 1906, 341. . 

2 ,—“ Ob political Conulderatioa. “ 

(1) Ss. 6,8, il—Toda-giras bak-f he Hak entered in the name of a nerson- 
Arrears of theHak falling due In the person’s life-tlme-Application to recede 
payment of tho arrears by the persons' heirs after his deatb-CoHeotor- 

v6filnCftt6* • 

In Mooutton « > tare. »kiek n»a. Ik. Tcda Giro, ,lIow.„c p»„,T,lo to kirn 

t * n "“ d m ttaOril«to..; 

to tk. pmoo to toeeivo tk. p,,™*, h, ” 

’ 1'?"'/?!' Tbo nama wa. ^cootoinfily entered , h p . ^ 
Atf and the asrears paid. The •decree-holder havina died fcisT? 
fite! a darkhast to recover further arrears that had become due in the 
life time of the decree-holder. .The Court ovcrruled.the Collector’! 
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' 2 —‘ l On political Consideration ’’—(Concluded). • 

objection that the dark hast could not lie in the absenoe of a certifl- 
cate under the Pensions Act, and directed payment of the arrears 
into Court:— • 

Held (1) that the powers of the Collector under the rules framed under the 
Pensions Aot had been exhausted, and there was no discretion left for 
that officer te exercise either under the Act or the rules, so far as 
applicant’s right to receive the allowance which had accrued due fn 
the life-time of the fast holder was concerned. 

(2) That, if the amounts remained* unpaid, the Collector held them for and on 
the decree-holder’s bohalf as moneys due to him. They were, there¬ 
fore, recoverable on his death by his heirs, independent of any ques¬ 
tion arising under the Pensions Act or the rules under it. 11 Horn. 
L.R. 1369- T 

(2) i^aranjarm -Resumption—Pension, Its Impartiality—Hindu Law—Adult son’s 
vijtyit to demand maintenance from his father. 

A sarnnjaiy is ordinarily impartible, and semble that a political pension 
granted in substitution of a resumed saranjam is so likewise. 2 
Bom. 346. « U 

• The Pensions Act (XXJII of 1871) prevents a Civil Court from declaring suoh 
a pension to be partible, unless the Collector should authorize it to do 
so ; and the fact that the Collector authorizes a suit for maintenance 
out of such pension, affords no ground -for presuming that he 
authorizes a suit for the partition of the pension. (Ibid.) Y 

(3) Political pension payable in India but granted by Ceylon Government. 

Certain descendants of the family which formerly reigned in Ceylon, resided in 
British India, whe/e the Oollector of the district, on behalf of the 
’Government of India, paid them pensions* Apparently, though this 
w&s not proved, the cost of these ponsions was ultimately defrayed 
by the Government of Ceylon. These pensions were attaohed in exe¬ 
cution of certain decrees. Upon application being rpade by the 
pensioners to have the attchments set aside :— • 

Held, that the pensions were exempt from attachment as being “ political 
pensions ” within the meaning of S. 266 (g). 26 M. 423. W 

Per White, C.J. —If the Government of India is to be regarded as merely the 
Agent of the Ceylon Government for the purpose of paying these 
pensions, I do not think the Courts of this country would have any 
jurisdiction to proceed by way of attachment since the rights of the 
pensioners (assuming them to be enforceable at law) would only be 
enforceable in Ceylon. (6 B. 249 ; 18 0. 216, B.). 26 M. 426, X 

3.—"Exemptions frbm attachment.” 

N.B.— See too S. 60, cl. ( g ), O.P.G., 1908. 

(1) Certain stipends, etc., not liable to attachment. 

Calcutta, the lsf January 1909. 

Supreme Government Notification. 

3 No. 1.—In pursuance of 8. 60, sub-S. (1), ol. (g), of the Code ofcCivil Procedure, 
1908 (Act V of 1908), the GoveraSr-General in Council is pleased to declare that the 
stipends and gratuities payable by the undermentioned Family Pension Funds shall not* 
be liable to attachment or Bale in execution of a deoree of a court of law• 

* f a 
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3 .—“ Exemptions from attachment {Continued). 

(1) The Bombay Unconven&nted Service Family Ponsion Fund. * 

(2) The Bengal Unconvonantcd Service Family Pension Fund. * 

t 

(3) The Bengal and Madras Service Family Pension Fund. Y 

(1-a) Pension—Land revenue granted by Government on Political considerations— 

# Water-advantage rate—Liability to attachment in execution of a decree— 
Decreti, constructlon|of. ( « 

A decree for money directed " that* the defendant do pay ’’ Rs. 6,869-10 to the 
plaintiff by half yearly instalments “ of Rs. 500 out of Jhe khush 
“ hnisiyati (water-advantage rate) income which accrues to .him each 
11 harvest, The instalment for each harvest will be paid in the months 
" of March and September when the defendant realises his khush 
“ haisiynti income until the payment of this decree mbney.” ‘On 
default having been made the decree-holder applied for the attach¬ 
ment of the income in question. Held, that the khush heisfyati 
4 (Water-advantage rate) was apart of tho jagir, grantedon political 
considerations and was therefore exempt from attachment by virtue 
of tho provisions of this section. 96 Q.R. 1906,344. Z 

(2) Death of political pensioner—Pension remained unpaid—Effect. 

On the death of a Politioal pensioner, a sum of money due to him as pension 
remained unpaid in the handB of tho Collector. Held Jhat the sanfb 
was not liable to attachment so long as it remained in the bands of 
the Government. Whether the pensioner was alive or dead, it did 
not make any difference. (5 M.H.C.R. 371; 1 B. 75; 17 I.A. 187 ; 
18 M. 187, F.); 26 M. 6j). A 

(3) Government of India acting as agent to Ceylon Government—E*ffect.* * 

B * 

Pensions payable to cortain “ Candyan Pensioners ” (descendant of the ancient 
kings of Candy kept as State prisoners) in British India, paid by J;he 
Government of India as Agent of the Government of Ceylon were 
exempt from attachment. It is not pensions granted by tho British 
India Government alone that are oxempted but all political pensions. 

5 B. 249 (P.C.); 18 0. 216 (223); 29 C. 707, R.\ 26 M. 423. B 

(4) Stipends allowed to Mysore Prlnoes. 

The stipends allowed by Government tp the members of the Mysore family 
cannot be attached. 7 W.R. 169. ' * 

(5) Pay of Carnatic stlpendary. 

The-is not liable to attachment in execution of a decree against the 

stipendary. 4 M.H.C. 277. j) 

(6) Bonus from Government. , 

Where the execution-prooeedings had commenced before 1st June, 1882, a 
bonus from Government, not being pension under S. 11 of the Pen¬ 
sions Act, 1871, was held to be attachable in execution, 9. 266 of 
•the Code has, however, been so altered recently as to exejnpt a born^ * 
or gmtuity reoeived from Governnfant, from attachment in proceed¬ 
ings in execution commenced on or after 1st June, 1882. (4 B. 432, 
F.)\ 6 X. 272; see, also, 6 A. 682. , * g 
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3 1 --“ Exemptions from attachment (Continued). 
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-due to the estate of a deceased Yeomiahdar, which have accidentally 
accumulated, are not subject to attachment in satisfaction 6t a decree 
of a civil Court obtained against the representative of the Yeomiah¬ 
dar. 5 M.H.C. 371 (372). P 


(8) Allowance under Bombay Act XI of 1843. 


An-cannot bo attachfed while in the Collector or other disbursing 

officer. 10 B.H.C. 40. ’ (I 

• • 

(9) Fund^ representing political pensions due at date of pensinor'B death. 

(a) The-but which remained unpaid in the bands of Government is 

not liable to attachment. 2G M. 69 (71). H 

(b) The character o^the fund remains unchanged as long as it remains un- 

• * paid in the hands of the Government irrespective of whether the in- 

• tended beneficiary is alive or dead. 26 M. 69 (71) ; see, also, 5 M. H. 

C. 371 ; 1 B. 75 ; 17 I.A. 181; 18 M. 187. * I 

(10) Private pension. 

# -»-can be attache^ 0 C.L.R. 19. 


(11) Share in Government revenue, whether pension. 

. Where the Government directed that out of certain revenues, the members of 
* certain family should have certain shares assigned to them, held that 
these shares were not pensions within the meaning of the Pensions 
Act, and were not exempt from attachment in execution of a decree. 
20 A.W.N. 161 (4 B. 431, R). K 

(12) .Pensions Aot (XXUI of 1871), 8 11 — Toda-giras hak, whether exempt from 

attachment as pensiqn. • 

The word “ pension'’ in S. 11 is used in the sense of a periodical allowance or 
stipend granted, not in respect of any right, privilege, perquisite, nr 
office, but on aocount of past services or particular merits, 4r as com¬ 
pensation to dethroned princes, their families and dependants. So, 
a toda-giras hak in the hands of a mamlatdar, granted to him for his 
rendering certain services when required, cannot constitute a * pen¬ 
sion ’ within its meaning in S- 11 of Act XXIII of 1871 so as to be 

exempt from attachment under a deoree of a Civil Court. 4 B. 432.L 

• 

(13) Allowance as compensation for Iobs. 

An allowance given to a’person, as compensation for the loss sustained by him 
by reason of the improper resumption by Government of certain 
lands whioh belonged to him, bannot be regarded as a pension allow; 
ance within S. 11 of the Pensions Act, and is, therefore, liable to 

« attachment in execution. 8 C. W. N. 666". H 

(14) Arrears of pensions due. * 

In case of pensions not exempted from attachment, it is only arrears in res¬ 
pect thereof aotually acorued due that are attachable in exeontion of 
. a decree. 6 C.L.R. 19 (20) (14 M. I. A. 40 ; 7 M.L.Ri 186, F.). H 

(15) Babuana allowance. * • 

A-is capable if being attached and sold in execution. 6 O.W.N, 796. 0 , 
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J,—“ Exemptions front attachment {Concluded). 

(16) Decree In Civil Court— Attachment—Unenfranchised loam—Sale in execution 

—Pensions Act (XXIII of 1871), 8s. 4 and 11. • 

Afc unenfranchised inam can be attached and sold in execution of a decree of 
a Civil Court. 6 M.L.T. 132. , p 

While S. 4 of the Aot prevents a Civil Court f|om entertaining a suit relating 
• to a pension or grant of money or land revenue it has been thought 

neoessnry in S. 11 to state that certain pensions are tfbt liable to 
attachment by the Civil Courts. The omission of grants of money or 
land revenue is significant and shows clearly jihat under Act XXIII 
of 1871 such grants are not exempted from attachment. *6 M.L.T. 
132. Q 

(17) Definition of political pension—Property granted in lieu of oagh political 
pension, whether can be attached in execution of decree. # 

One K bad been granted a political pension of Rs- 4,000 per annum for which 
• the grant of a tnluqa was subsequently substituted at a given rent. 
According to the grant the taluqa had to continu‘d in perpetuity in the 
manner of an hereditary holding, Zeminda*i mowroosi, in possession 
, of the grantee’s hoirs and successors^*provided they paid t(je revonue 

to Government. Sinoe the grant the proporty had nil along been 
traced by the members of the family of K as an ordinary Zamindnri 
holding; ‘ • 

Held, that the property oould not be treated as a political pension and was liable 
to attachment in execution of a decree. 26 A. 617; 4 6. 432, 22. R 

12. All assignments agreements, orders, sales and securities of 
every kind made by thh person entitled to any pennon, 
in AB ant I iSpation t< of P a y or allowance mentioned in section 11, in respect 
pension, to be void, of any money not payable at or before the making 
thereof, on account of any such pension, pay or allow¬ 
ance, or*for giving or assigning any future interest therein, are null and 
void. 

(Notes). 

/.—“ Assignment. ” 

(1) Nature of section. , 

S. 12 of the Pensions Aot prohibits only the assignment of any mqpey payable 
on account of any such pension, payor allowance as is mentioned in 
S. 11. 30 M. 153 = 2 M.L.T. 33. g 

(2) Assignment of pension in lien of flower. 

An assignment of a pension in lieu of dower, being an assignment of money 
payable on aooount of a pension, is null and void under S. 32 of the 
Pensions Aot, and oannot confer a right of Buit on the assignee. 6 
A. 630=4 A.W.N. 209. j 

(3) Assignment of pension made before the Act. 

An assignment of a pension made before Act XXIII of 1871 was passed, camgjt 
be invalidated by S. 12 of the Aotf-which had no retrospective oper¬ 
ation. The assignee oould, therefore, sye on the assignment. 7 A. 
§86A.W.N, 26T. (6 A. 630, reversed), m u 



39 


Si. 12 to 14] Act XXII! of 1871 (the pensions act). 

• / /.— “Assignment" — (Concluded), * 

•(4) Decree specifically passed against Jaghir income—Attachment. 

When a decree has been specifically passed against Jnghir income, the Court 
* executing the deoree cannot refuse to attaoh it, notwithstanding the 

provisions of 8. 12 of the Pensions Act. P.L.R. (1900) 361. Y 

(5) Political pension of zamorin of Calicut Payable Power of disposition by 
will.' • 

. The Zamorin, by his will, bequeathed to the plaintiff the mnliklyina due to 
him from tho Govefnment which might be in arrears at the time of 
his death. The inalikhann was a political ponsion of Rs. 6,000 a 
month, payable quarterly. The Zamorin died on the 6th of August 
1S92. The plaintiff having obtained a certificate under Pensions Act, 
S. 6, now sued the new Zamorin to reoover the proportionate amount 
of tho pension for tho current quarter up to the time of the Zamorin’s 
death: • 

Held, that the plaintiff was not entitled to reoover the amount sued for. 21 
. M. 105. , W 

The word payable is used in its primary sense, namely, deliverable in per¬ 
formance of an obligation, in other words, that aotual payment was 
demandablo tty tho person entitlod. 21 M. 108. X 

%n allowance granted t>y tho Government, not in respect of a right, but as a 
matter of favour to a prince, after his deposition from the Raj, was 
hold to amount to a political pension within B-12 of tho Pensions Act. 
• 21 M. 105. ’ Y 


(G) Grant made as compensation for abolition of offloe hereditary in plaintiff’s 
family. 

A-is assignable. 2 M.L.T. 33 = 30 M. 153. Z 

• 13. JJVhobver proves to the satisfaction of tho LocaJ Gd*fernment 
that any pension is fraudulently or unduly received by 
the person enjoying the benefit thereof shall be enti¬ 
tled to a reward equivalent to the dmouni of such 
pension for the period of six months. 


Reward to inform¬ 
ers* • 


Power 

rules. 


14. The Chief Controlling Revenue Authority 1 may, with the con¬ 
sent of the Local Government, from time to time, 
make rules 2 consistent with this Act respecting all or 
any of the f61lowing matters:— 


to make 


(1) the place and times at which, and the person to whom, any 
pension shall be paid; 

(2) inquiries into the identity of claimants; 

(3) records to be kept on the subject of pennons; 

(« transmission of such records; 

(5) correction of such records; 

(6) delivery of certificates to pensioners; 

(7) registers of such certificates; 

p (8) reference to the Ci/il Court, under, section 6, p( persons claiming 
a right of succession to 4 or partioipatiori'in, pensions or grants of money 
or land-revenue payable by Government; 
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and generally for the guidance of officers under this Act. 

All such rules shall be published in the local official Gazette, ancP 
shall thereupon have the force of law. 

(Notes). 

/.—“ Chiet Controlling Revenue Authority. ” 

^1) Power of Chief Controlling Authority. 

!fhe Chief Controlling Authority has no power to hear appeal against or revise 
order granting certificate'under 8. 6. 23 B. 676. A 

(2) Rule 6 framed under the Aot—Suit for reoovery of vmrahasan allowance— 
Collector’s certificate - Cancellation of certificate by Revenue Commhaioner. 

When a certificate is grantod by tho Collector under S. 6 of the Pensions Act 
(XXIII of 1871), the presumption is, until tho^contrary is shown, 
that the order for granting the certificate was madg, as is contem¬ 
plated by the 6th rulo framed under tho Act, with the p^vious 
i sanction of the Revenue Commissioner by the Collector himself. But 
the Revenue Commissioner has no power vested in him to cancel a 
certificate granted by the Collector, and there is no rule which 
provides for the revisiou by tho^* Revenue Commissioner of the 
Collector’s action in granting certificates or for the cancellation by 
him of the certificates granted by*the latter. 23 B. 676. B 

• 2.—“ Rules. ” 

I.—BENGAL. 

Notification dated the 7th September, 1875 (published in the Calcutta Gazette of 
1875, Pt. I, p. 1144). 

%he fpllowing rules framed by tho Board of Revenue? L.P* under S. If, Act 
% XXIII (The Pensions Act) of 1871, having been approved by the 

Lieutenant-Governor, are published for general information : — 

• 

Rules framed by the Board of Revenue, L P., with the consent of the Local Govern¬ 
ment, under S. 14, Aot XXIII (The Pensions Aot) 1871. * 

Section 1. 

• Preliminary. 

The rules governing service pensions, extraordinary pensions and gratuities 
for service not entitling to pension, are contained in the Civi^ Pension 
Code published under tho authority of the Government of India. 
The following instructions therefore apply to territorial and political 
pensions only, disbursed through the revenue authorities. 

‘Section 2. 

THE PLACE AND TJMES AT WHICH, AND THE PERSONS TO WHOM, PENSIONS, 
ARE TO BE PAID. . 

1. As a general rule, pensions are payable at the District Treasury upon which 

a permanent payable order has been issued by the Accountant- 
General. 

2. Buff pensioners residing within any sub-division of a district, find not under 

cl.*8 of this section, exempted from attendance in person, may, by 
presenting thems*^ paontly before thg Sub-Divisional Officer, obtain 
jaymtnt ot their pedsiong by cheque Upon the sub-divisional treasure 
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chest, their attendance on each occasion at the District Head Quarters 
being dispensod with. In these oases the responsibility of tye District 
Officer will remain undisturbed, and payment will not be made till 
the Sub-Divisional Offioer, having forwarded the pensioner's receipt 
and his life certificate to the Distriot Offioer, obtains in return a 

. cheque for the amount of pension due. ^ * 

3. Moreover, once in every six months the permanent orders of every sub¬ 

division will be recalled to thq head-quarters of the distriot, and 
pensioners will be required to present themselves for payment before 
the District Officer. 

4. A Commissioner may, on application and on sufficient cause shown, permit 
• transfer of payment from a treasury in hiB division to any other 

treasury in* British India. This power does not extend to political 
pensions in cases where the pensioner resides, by order of Government, 
in a particular place. • 

5. Copy of the order directing the trausfer should be forwarded by the Commis¬ 

sioner to the # Accountant-General, Bengal, together with a brief 
narrative of the origin and particulars of the pension ; and the Dis¬ 
trict Officer of tl^p district, from which the payment is transferred, 
should be instructed to return his portion of the permanent payable 
order to the Accountant-General. The Accountant-General will then 
issue a fresh permanent payable order to the Officer who will in future 
pay the pension, or, if that Officer belongs to another province, will 
move the Accountant-General of suoh province to do so. 

6. As a rule, pensions shall Ije paid monthly. 

7- 43houfd a pensioner neglect or omit to apply for payment {pr sij&months, 
the Distriot Officer shall obtain the sanction of the Commissioner 
before paying the arrears or continuing the payment of the pension 
for tho future. Should the negloct or omission to apply for payment 
extend to one year, the sanction of the Board of Revcntfo must be 
obtained. When an interval of two years has been allowed to elapse, 
the case must be laid before Government for orders. 

8. Except in the cases specified below, pensioners must appear in person at the 
time of taking payment of their pensions:— 

•(a) pensioners of rank, who may be exempted by order of Government from 
• appearing personalty before the District Officer; 

(b) female pensioners who, according to custom, cannot with propriety appear 

in publio, and 

(c) pensioners who are disabled from appearing by illness or bodily infirmity. 

In oases ( b) and (c) the Commissioners shall have power to grant exemption 

a from personal attendance. * 

t. Pensions of pensioners of rank, specially exempt^ by Government, shall 
be paid to an agent holding a power-of-attorney, upon the production 
of the permanent order and of a separate receipt. 

10. Pensions of pensioners exempted under heads ( b) and (c) of ol. 8 of this 
seotion may be gaid to an agent on their behalf, 01 f production of a 
life certificate signed by an Offioof of Governnftnt, or by.some other 
well-known 4 »nd trust-worthy pj|fcou, of the permanent order, and of 
• a separate receipt* 

6-P' 
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11. Commissioners may authorize tho payment of arrears due to a deceased 
pensioner (after such investigations as shall satisfy them of the 
actual date of the pensioner's demise, and that the persons applying 
for the arrears duo are his legal heirs) in cases in which the arrear is 
due for a period not exceeding one year. When the arrear is due for 
a period exceeding one year, reference shall be made to tho Board of 
Rovenuo, * 

Section 3. 

Inquiries into the identity op claimants. 

1. Pensioners who appear in person to receive paymont, must be identified by 

comparison with the particulars given in the portion of tho per¬ 
manent payablo order kept by the disbursing officer, who should 
take overy precaution against fraudulent personation# Females, or 
respectable male pensioners, who may reasonably object to appear at 
• his public office, may be identified by him in private, eft at his own 
house. 

2. In the oase of female pensioners not exempted from personal attendance 

under cl. 8 of S. 2. a female may be employed to assist in the identi¬ 
fication. , 

3. In the case of pensioners exempted from attendance under cl. 8 of S. 2, the 

disbursing officer must take all possible precautions t# prevent 
imposition, and must, before the first payment in oach year, require 
proof, not only of tho existence of the pensioner, but also, when the 
exemption is based on the ground of illness or bodily infirmity, of 
the pensioner’s inability to appear. The opportunities afforded by 
W' ^ visits, and by the oold-weather tours of EurojJban officers# should be 
taken advantage of to verify the continued *0x1316000 of such malo 
pensioners as are exempted from personal attendance. 

4. When a pensioner can write, his signature on the receipt should be com- 
• pared with that on the disbursing officer’s portion of the permanent 

payable order at tho time of payment. 

5. In all oases of exemption of male ponsionors from porsonal attendance to 

draw their pensions, if the disbursing officer entertains any doubt, 
which he has no convenient means of removing, he should refci’ the 
case to the Commissioner for ardors. Payment of the pensiop, how¬ 
ever, should not be suspended pending the result of such reference. 

Section I. 

Delivery op certificates to Pensioners. 

1. On the receipt, by the disbursing officer, of the permanent payable order, 

he shall summon the pensioner, and on his appearing, shall make 
over to him his portion of the permanent payable order, and’explain 
to hit# at what times he oan draw his ponsion, and how\e must 
proceed for the purpose. No other certificate need be given. 

2. When the pensioner is exempted from appearance in person under el. 8, 

« 8. 2, the permanent order may be made over to any persojj authorise^ 
to ugt on the pensioner’s behalf. *. 

• 3. When the pensioner’s portion of the permanent payable order is much 

• • worn, or its back is filled with entries of payment, he ^iould return 
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• it to the disbursing officer, who will forward both portions of the 
order to tho Accountant-General, and obtain from him ft duplicate 
order bearing the same number and date. 

4. If the pensioner loses his portion, the disbursing officer's half may bo 
returned to tfio Accountant-General, who will issue a duplicate ord^r, 

• bearing the same number and date as the original. • 

Section 5. 

RFJpOBDS TO BE KEPT ON THE SUBJECT OP PENSIONS, CORRECTION AND 
TRANSMISSION OF SUCH RECORDS AND REGISTERS OF CERTIFICATES 
DELIVERED TO PENSIONERS. 

1. In each Golleotorate a list of pensions shall be kept up in the form given in 

* Appendix A..(N.B.—This will take tho place of Register 56). 

2. Alt pensions not drawn for two years shall be struck off this register. If 

renewed by ordor of Government, a fresh entry will be made in the 
rogister. * 

3. Should a pension not be claimed tor six months, the counterpart of tho 

permanent order shall bo returned to tho Aocountant-General. 

• ti the pensioner aftervfards appear, the District Officer may, subjeot to the 

rule contained inch 7, S. 2, reclaim the permanent order and renew 
tho payment, and, subject to the same rule may make payment of 
arrears, 

4. Upon the death of a pensioner the Collector should at onoe report the 

circumstance to tho Accountant-General, and return the original 
permanent order to his office. 

5. When pensions are granted, the Accountant-General issues permanent pay- 

* able Ardors to the disbursing officer of the station at which the pension 
is payable, directing him to pay periodically, until further notice, the 
amount of the pension upon tho production of the counterpart of the 
order, and a separate receipt according to tho prescribed form. These 
orders should be entered in the register of permanent order?prescribed 
by the Comptrollor-Genoral in the circular No. 171, dated the 15th 
April, 1874. 

6. When under els. 2 and 3, S. 2, payment of any pension is permitted at a 

sub-division, the permanent order of such pension shall be forwarded 
to the Sub-Division, a note to that effect being made in the Register 
of Permanent orders at the bead-quarters station. At each sub¬ 
division a register of permanent orders so received shall be kept up in 
the same form as the register prescribed for the head-quarters station. 

7. Upon presentation of a claim for payment, the Collector should at once re¬ 

cord the sum paid upon the permanent order, and enter the amount 
in the cash-book, and submit the separatp receipt (Appendix B) with 
his treasury account to the Accountant-General, as a voucher in 
support of the charge. * 

Section 8. 

Disposal of claims to right of succession! to, or to participation 

• IN, PENSIONS OR GRANTS AND GRANT OF CERTIFICATE T® CIVIL.COURT 
IN CERTAIN CASES. •* • # 

1. The Board of Revenue is competent to sanction the continuance of here- * 
• ditary pensions «ben the hereditary titl^haS bee^already recognised* 
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by Government or deoreed by a oompetcnt Court of Justice, But it is 
' to bo borne in mind that the Government never undertook absolutely 
to pay the pensions included in the permanent settlement, and that, 
if a pension has unadvisedly been continued to heirs, the hereditary 
nature of the gratuity may, on the Aeath of the incumbent, again 
i be questioned. ( • 

2. Asa general principle, pecuniary.grants willl not be continued after the death 

of the parties in <vh#se favour they were originally made. Pensioners 
whose pensions arc granted for life only, and tire resumabl^ at their 
decease, are to be in no way encouraged by the Local Officers to hope 
that their pensions will be continued to their heirs; and thereby 
induced to neglect making a proper provision for their families. The 
Board is to submit to Government for decision any case in wh^h it 
may be of opinion, on tho decease of a life-pensioner, that tjjie qseu- 
» sion, or any part thereof, should be continued to the heir*. 

3. The principles laid down in the memorandum by Mr.*F. Millett, printed 

in Appendix C, are under* the orders of Government, to be followed in 
rooommending, or deciding upon, the # continuance or discqptii|uance 
to heirs of the various classes of pensions with which the memorandum 
deals. * 

4. As a rule, the distribution of pensions is irrespective of Hindu or Muham¬ 

madan law, and dependent on the pleasure of Government only. 

In cases where the original grant of a pension to two or more persons was joint 
and undivided, the survivor or survivors will be considered entitled to 
retain only an exact half, or lesser share, according to circumstances, 
of the whole sum, without reference to sex. , . 

5. Buti when the grant was of a specific sum annually payable in* perpetuity 

and unconditionally, the District Officer may, with the sanction of 
the Commissioner and the Board of Revenue, grant a certificate to 
the Oivil Court under 8. 6, Act XXIII of 1871, where the question at 
issue is the right of one or other of two parties to receive any portion 
of suoh grant. 

APPENDIX A. 

'{See S. 5, cl. 1). 

(Form A—Register I of Territorial and Political Pension—of Punjab Rules modified 
chiefly by omission ofoolumnsnot applicable to the Lower*Provinces). 

1, No. • 

2. Name and father’s name of pensioner. 

4. Age at the date of*grant of pension. 

5. Description of pensioner’s person. 

6. Amount of pension, ( a ' monthly ‘ 

i b. per annum. 

7. Date of Government sanction. 

8. Brief, But accurate, statement of cirounpatances of grant, an<f explanatidh 

whether tffe grant is for life, for more than one life, hereditary or absolutely 
perpetual. • 

. 9. Date of d<*3astf of pensioner. • • _ 
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APPENDIX B. 

(See S. 5, cl. 7). 

Form of receipt for payment. 


See Form G. of Comptroller-General's Gireular No. 171, dated tho 16th April, 1874. 
Bill for pensions ohargeable to {major head) paid at the Treasufy 

between * and 187 . * * 

We do hereby acknowledge to have received the amounts set against our respective 
names ascensions duqfor the periods noted, under the orders quoted iu our respective 
permanent payable orders. 




1. Payment. | 


Date. 

Number. 


2. Number of permanent payable order. 

3. Name of pensioner. 


Smoothly amount. 


5. Period of elaim. 


C. Amount paid. 

7. Signature of payee with stamp, if payment exceed Rs. 20. 

APPENDIX C. 

(See 8 . 6, cl. 3). 

Memorandum by Mr. F. Millett, on pensions and charitable or other allowances 
dated 12th May, 1846. * 

The Government never undertook absolutely to pay the pensions included in the 
permanent settlement. 

Section 74, Regulation VIII, 17^3, provided “ with respect to any of the existing 
established zamftidari charges, such as pensions, charitable or other allowances, which 
it may he thought proper to continue , they shall be paid by the Collectors, &o.” 

Regulation XXIV, 1793, prescribed the rules for determining their continuance 
or MiSbontinuance; the fundamental principle being that all suoh pensions and 
allowances were gratuitous. • 

The following are the principal provisions of that Regulation :— 

“ Pensions received by virtue of sanads granted before the Dewani, or since 
granted with the sanction of Government, and pensions received from before 1179 
(Country Era), to be continued to the grantees or original holders. But if the grantees 
or original holders be dead, the pensions not to be continued to their heirs or descend¬ 
ants without the sanction of Government; and— 

“ No pension after the death of the person then entitled to it to be continued to 
his descendants without the like sanction, whether the grant was, in either case, 
according to the terms of it, hereditary or otherwise." 

“ Whenever Government orders the continuance of a pension, whether to the 
original holder or his heir, the Collector to give him a certificate, stating the title of 
the party thereto during his or her life.” 

“ 1%e Collector to keep a register of these certificates; noting therein Buch personal 
identifications of the parties as might detect any attempt to transfer the certificates to 
others." 

“ The pensions and allowances being gratuitous, the determining upon the continu- 
Knee or discontinuance of them under the rales prescribed, reserved to Government," 

Zt appears to me plain that,‘according to this Regulation, every pensien confirmed 
was to be confirmed as a Uffpension only ; and that, on the death of any pensioners, the 
a oase of any hew olaimant was to fie submitted to Government for i^ deterthination. 
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Section 6 of Regulation XXIV, 1803 (Ceded Provinces), provided that pensions 
granted to fakirs, and other religious persons, for the purpose of lighting Mausoleums 
or Mosques, or for that of repairing them, as also to enable them to perform their religi¬ 
ous ceremonies, usual in tho Mohurrum, were to be continued; but that ponsionsof this 
description were to bo considered as of a personal nature^ and that the Collector was to 
be*responsible for thoir being applied to the purpose for which they were bc%fcow6d. 

Certificates were under this Regulation to be granted for pensions renewed on the 
death of pensioner, and registers of certificates to be kept as under Regulation XXIV, 
1798, and section 1C declared that the continuance'or discontimfknce of pensions was, 
after the death of the persons then receiving them, to depend solely on the pleasure of 
Government. 

I reconcile Sections 6 and 16 in this way. Pensions received by fakirs*at the d&te 
of the Regulation for certain purposes were to bo continuod to them, but If they apflied 
them to other purposes, thoy would be resumod. On tho doath of the then holders,fhe 
pensions were tto be continued to their successors or not as Government mighf determine, 
each renewal requiring a specific order. 

By section 30, Regulation XII, 1805, the provision! of Regulation XXIV, 1793, 
were made applicable to pensions and allowances granted for religious putpoaes in 
Cuttack with these provisos: — , 

I. that pensions obtained from the Government cf Berar, under grants prior to 
October, 1803, should be Continued to the then incumbents, and, on their deaty, should 
descend to thfeir heirs and successors, or revert to Government, as should appear to the 
Governor-General In Council, on a consideration of tho tenor of the grant, and all the 
circumstances of tho case, to bo proper, under S. 4 of the said Regulation ; 

II. pensions received, under whatever^uthority, for three or more years before 
October, 1803, to be continued to the then incumbents for life, but ort thoij death to 
revert to Govorilment, ijnless any particular reasons should appear to Government to 
exist for continuing them to thoir heirs and successors. 

In the terms “on a consideration of the tenor of the grant” contained ih Ihe 
proviso I, vjp find the first indication of Government prescri bing a rule to itself respect¬ 
ing the continuance of a pension to heirs and successors of incumbents. S. 4, Regula¬ 
tion XXIV, 1793, to which reference is made, contains no such rule. 

By section 7, Regulation XXII, - 1806, the Board of Rcvenuo were instructed, in 
determining whether, on the death of a pensioner, the pension, or any part of it, should 
be continued to heirs or successors, "to ascertain particularly the situation and 
circumstances of the person claiming the continuance of the pension, and not to 8omply 
with any applications of that nature unless, on the ground of poverty or othdt substan¬ 
tial reason, the party claiming it shall havo a strong claim on the indulgence of 
Government." 

This relates to pensions to a certain amount (fifty rupees) left to the Board’s 
decision, but I presume the principle was applicable to all. 

S. 8 enjoined Collector# to discontinue the payment of all pensions, where the 
persons to whom they fytd been adjudged had died, until it could be detltmined 
whether they were to be continued to heirs. 

Seotion 9 had in view the commutation of money ponsious for grants of waste la nd 
or property. 

It begins by Apeating the declaration that pensiqps are gratuitous, add that th# 
continuance qe discontinuance of them is to depend on'the pleasure of Government. 

* It then enacts that adjudged pensions are not to be oommuted for grants of land, 
Acept with the oons^jt of*the t pen&ioner, and adds thdse further provisos• 
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TJjat pensions granted for, and bona fide appropriated to, the support of institu¬ 
tions, cither of the Hindu or Muhammadan religion, shall be continued for the support 
of such institutions, unless the present incumbents or their successors shall, of their 
< own free will and aocord, agree to accept waste lands in lieu of the said pensions, and 
that no pensions which are deflated to be hcroditary, either by the terms of the grant, 
or by any existing Regulations, shall be commuted without the consent of ^ho present 
pensioners or their successors. * 

The first proviso has been quoted as containing an abstract rule that pensions for 
the suppeftt of the institutions therein described shall be continued in perpetuity ; but 
considering the whole scope of the section, it seems to me rather to mean, that so long 
as the allowances are continued by tho pleasure of Government, they shall be continued 
in (he shapg of money payments, unless the incumbent for the time being consents to 
a commutation for land. • 

also in respect of pensions which, in consideration of the terms of the grant, the 
Government may hereafter continuo to the heirs of present incumbent^. These shall 
likewise be continued in the shapo of money payments, unless with the consent of 
tho heir to whom it is continued it shall bo commuted for land. 

The same rulo to apply to pensions declared hereditary by the Regulations, i. e., 
those*described in section 2, Regulation XXXIV, 1795, and section 2, Regulation 
XXIV, 1803, which are declared Id be property, and liable to bo sued for and inherited 
such, and are distinct from the gratuitous pensions. 

Suppose, then, a case in which the grant was not hereditary by the terms of it, but 
which the Government thought it right to continue to the hair of a deceased incum¬ 
bent, they might insist on his taking land in lieu of it, or renouncing all claim to the 
allowance. 

Sections 2 and 3, Regulation XI, 181?, enact that all pensions shall be stopped 
untfl those^receivinjj tilem prove that they are cither the original grantges, or that they 
have been regularly declared outitlod to succeed to tho enjoyment of the pensions and 
that new registers shall be made and corrected as often as any ponsions rovort wholly or 
in part to Government, or whenever othor individuals than those by whom the ponsions 
are a£ present received shall be adjudged entitlod to the reversion of them. * 

So far, then, as the law is concerned, it appears tome that the continuance or 
discontinuance of any ponBion or allowance on tho death of an incumbent resta entirely 
in the discretion of Government, that when continued it should be for the lifo of tho 
applicant only. 

In practice, I believe, tho Government has very much fettered itself in the exercise 
of this discretion. 

.II. BOMBAY. 

Notification No. 6849, dated 23rd December 1879, B.G.G. 1879, Pt. I, p. 1020. 

I. Under S. 5. 

For rules, 1—7, See 8. 5 supra. 

• II. Under S. 8. 

For # rules, 8—12, See S, 8 supra. 

III. Under S. II. 

Place of payment 13. Ponsions or grants will bo paid at the following places, 

jUr*"* Md . ■ 

(1)' If payable on behalf pi a religious institution, at the treasury of the District or* 
Taluka in wjiich such institution is situated, when the amount of ^tie pension or grant? 
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exceeds Ra. 5 per annum or, whatever the amount, when there is no hereditary p^tel in 
the village <n which such institution is situated, and through the patol of the village in 
which such institution is situated when the amount does not exoeod Rs. 5 per annum 
and there is an officiating hereditary patel in suoh villages. 

c (2) If payable on behalf of a religious institution in foreign territory, at the nearest 
Government Treasury. . * 


(3) If the pension or grant is personal, at the treasury most convenient to the 
recipient. • 8 


Orders for permitting transfers of payment under the above cl. (3) will be made by 
the Collectors if the transfer sought is from one treasury to another within the samo 
Colleotorate, by the Cpmmissioners, if the transfor sought is from a trastftry in dne 
Collectorate to a treasury in another Colleotorate within the same division, aq^ by 
Government in any other case. • * 


14. All pensions and grants shall be deemed to do due on the 1st May next after 
Times of payment tk e oom P* et ‘ on the year in respoot of which thoy aro payable, 
but shall ordinarily be payable oaly in the months respectively 
filed, or hereafter to bo fixed, by or under the orders 6f Government for p>?ymfnt of 
pensions and grants of the various descriptions. «But when payment in monthly or 
quarterly instalments has been directed by tho Collector under r. 8, payments will bp 
made in accordance with such direction. • 


Persons to whom 
payments are to bo 
made. 


16. Pensions and grants will be paid only to those names 
that have been authorizedly entered in the records as the payees 
thereof, or to their duly empowered attorneys or mukhtiars, or, 
if they are minors,*to their*administrator^. , 

Except as is otherwise provided in Rule 23, payments will be nfado to an attorney, 
mukhtiar, or administrator only, on his satisfying the disbursing 
offioer by the production of a certificate, signed by a Magistrate 
or by some other well known person of respectability, that the 
payee was living on tho last day of the year or other period for which the pension or, 
grant is due. 


Life-certificates 
when necessary. 


Payee in case of 16. In tho case of pensions or grants which Government ro- 

alienablo pensions or cognise as alienable, the name of the lawful holder for tho time 

grants. being shall, subject to the»provisions of Rules 17 and 18* be en- 

. tered in the records as payee. # 

• 

But if any suoh pension or grant is continuable by Government only so long as tho 
original grantee and certain of his descendants shall be in exist- 
Life-certificate of e nce, and the payee has obtained a transfer of the aam« by sale, 

oMfcds dSSidante gift ’ Z nortgage ’ oi the like * 8Uoh P^ 66 must produce at the time 
when necessary. of P»y««“ l » certificate from the Mamlatdar or MJbalkari 
oPthe taluka or Mahal in which the original grantee or his 
descendants reside, or if their residence be in foreign territory, of some British officer 
resident in the said territory, that such grantee or his said descendants (who should 
invariably be napped) on whose behalf payment is claimed was or were alive on the last 
day of the year or othejr period for whioh such payment is due. * * 

* Mutation of 17> Applications for mutation of payees’ names in the records 

payees’ name. j sh*U he received and disposed »of by the Collectors. « 
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In the case 
alienations, and 


of 


In the,oase of death 
of former payee. 

When application 
for mutation of 
names may be treat¬ 
ed as a claim under 

Section 5 of the Act. 

• • 

Mutation of flames 
conseqyent upon de¬ 
cision of claim under 
Section 5 of the Act.* 

Whose name may 
be entered as payee. 


2 ,—“ Ruies"—(Continued). * • 

IZ—BOMBAY—(Continned). 

In the case of a transfer of any pension or grant which 
Government rocognize as alienable euch mutation mdjr be made 
on obtaining the consent in writing of the existing payee without 
further enquiry. 

In the case of the death of a payee, the Collector may re¬ 
quire the produotion by the applioant of a certificate ft hoirshfp 
and of such otter evidence as he deems fit. 

But whenever there,is any dispute between conflicting 
•parties, and whenever the Collector doubts whether the pension 
or grant is any longer continuablo, the applioation shall be re¬ 
garded by him as a claim under Section 5 of the Aot, and shall 
be dealt with accordingly. 

A*ny mutation of names rendered necessary by the decision 
in any claim under Seotion 5 of the Aot (including applications 
of the nature specified in the last preceding para .of this Hule) 
may be made by the Collector without further investigation. 

18. As a rule the namo of one person only will be entered 
as payec^of each separate entire pension or grant. 

In the case of two or more joint transferees of a pension or grant which Govern¬ 
ment recognize as alienable they must elect which one’s name 
• In the case of joint shall be so entered, and in the event of their failing so to do 

transferee*, and within such period as shall be fixed by the Collector, the Collect¬ 

or shall enter the name of suoh one of them as he deems fit. 

In the case of joint-heirs, the Collector will determine who is the eldest male re¬ 
presentative of the senior surviving branch of the original gran- 
case of ^tee’s or of the transferee’s family, or in the absence of male heirs, 
who is the senior heiress and enter his or her same as payee . 
provided that at the request of the person thus entitled to be entered as payee the 
navxn*>f any other member of the family may bo substituted by the Collector for that 

of the said person during such person’s life-time. 1 

19. If any pension or grant has been hitherto entered in tho records m the joint 
names of two or more persons, or, if any division of a pension 
Joint payees and or grant has been recognized, and tho shares entered separately 

separate recognition in the name8 0 { the respective oo-sharers, such entries may 

of sharers. hereafter be continued ; but no suoh new entries shall be made 

in thewecords except with the previous sanction of the Commissioner, which shall be 

given only*under very special circumstances. 

But Collectors may, on written application, sanction sub-divisions of pensions or 
grants by disbursing officers at the time of payment by special written order in each case. 

‘ 20. Whenever in consequence of disagreements amongst joint-payees for any 
u to fnint other reason their joint receipt shall not be obtainable for any 

p.S,”who!> ’ihdi a™. *»• Oolleotamv »uthori.o .aoh 

receipt ifc not obtain- to be made to any one or more of such joint payees who are 
able. willing to pass a receipt. 

21. The persons recorded as the payees of pensions or grantB and the persons to 
whom any payment may be made under the list preceding rule, 
are not nqpeasarily entitled to appropriate Ae whole of suoh 
pensions,'grants or payment to themselvls, but arp responsible 
for distributing the same to all co-sharers, or sub-sharers in* 
the proportions to which they are ^respectively entitled. 


In the 
joixtt heirs* 


* Payees responsible 
for proper distribu¬ 
tion of pension or 
grant to sharers. 


7—G 
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22. Except, as is otherwise provided in r. 23, a Descriptive Roll in the £orm of 

* . Appendix A, shall be kept by the disbursing officer of ovary 

Descriptive Roll° ° P a }' eo entitled to recoivo payment of a pension or grant from 

P ‘ him. A copy of such Roll under the disbursing officer’s 

signature shall bo furnished to the payee for production by him at the time of each 

payment, which shall bo noted theeoin in the manner shown in the form. 

• 9 

The person applying for payment must ho identified by comparison with the parti¬ 
culars given ib the Descriptive Roll, an^ the disbursing officer 
I nq uir i o s into should take ovory precaution against fraudulent pessonation. 

ants^^ ° ° aim " When tho payee can write, his signature should, at the time of 

payment, be compared with that in the Descriptive Roll in^the 
disbursing officer’s possession. • ^ 

23. Descriptive Rolls and Lifo-cortificate may be digpeased 
with in the case of natives of rank and pardah-posl#ladies ; but 
the disbursing, officer will not on that account be exempt from 
the general rosponsiblity which necessarily attaches to all 
payments. . • # 


Descriptive cRolls 
and Life-certificates 
may be dispensed 
within certain cases. 


Descriptive Rolls will not be necessary in tho case of pensions or grants on account 
of native religious or charitable institutions which are paid to Panchos or Committees 
or to the village-patels, nor in the case of payees of allowances which have been 
declared to be continuable hereditarily. 


24. Each commissioner will prepare under his signature lists in English and in 
tho Vernacular of jill pensions and grants in each Collectorate 
in his Division and furnish printod copiog thereof t<j the M^m- 
latdars, the Collectors, their Assistants and Deputies, tho 
Accountant-General and to Government. 


Printed lists to be 
kept of sanctioned 
pensions and grants. 


C g 

Where such lists have already been prepared under the signature of the Alienation 
Settlement Officer, new ones need not be prepared. * 

25. A monthly statement of all proposed alterations in or additions to tho said 
lists ill consequonce of decisions or orders passed during the 
preceding month afieoting the same shall be submitted by each 
Collector on such date as may bo fixed for their submission in 
communication with the Accountant-General, to the dommis- 
sioner, Central Division, who sh^U cause the same to*be prompt¬ 
ly scrutinzed in his offico, and after counter signing tho same, 
shall cause duplioate thereof to be sent to the Accountant-General with the orders of 
the Commissioners duly recorded thereon ; and shall also direct that the lists in his 
own offioe and in the varioqp offices in the Collectorate shall bo corrected accordingly. 
The Accountant-General shall also correct his lists in accordance with the duplicate 
oopy of the Statement so “countersigned and forwarded to him. 


Monthly collec¬ 
tion Statements to 
be submitted to the 
Commissioner, Cen¬ 
tral Division. 


"No pension or grant shall be entered in or struck out from, the accounts of the 
said lists, except with the previous sanction of the Commissioner." 

• (Note). *• 

’ Substituted by Notification No. 10347, dated 24th December, 1885, B.G.G, 1885, 
ft, I, p.. 1430 for tl^s oldtone, • 
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26* Disbursing officers will, on the 1st of May of each year, or as soon after as 
possible, prepare Ledgers (peta-khafcwahis) agreeably to the 
Accounts to bo Taluka Forms Nos 21 aud 22 contained in Hope’s Manual of 

officers^ 18 Urs ' D ® Accounts, and will keep Books in the Taluka Forms Nos. 11 and 

12 contained in that Manual, and will be held responsible for 
the correctness of the entries in those Ledgers and Books and for their beiijg property 
filled in from time to time. 

• 

27. ijjanads in the name of the Secretary &i State for India in Council will be 
taecutod by the Collectors, as authorised in the Government of 
Issue ofsanads to India’s Resolution No. 684, dated 31st May 1878*, Home Depart- 

ancTgrants * ,Gnsions ment (vide Government Resolution No. 3618, dated 14th June 

• • 1878, Judicial Department), in favour of the payee or payees 

for tl^) time b^ng of every pension or grant in respoct of which tho issue of such sanads 
has fceep or may hereafter be sanctioned by Government. Such sanads will be issued 
once for all,find sanads already issued by Alienation Settlement Officers tar by Collectors 
or by any other officer authorized by Government in this behalf shall bo deemed to have 
boon issued under this Rule. 

Tl»o terms and conditions tesbe inserted in these sanads will bo such as Government 
may from time to time authorize orjis may already havo been so authorized. 

(Mote). 

* Superseded by the Government of India’s Resolution, Home Department, 
N°- a dated 28th March 1895, re-published in Government Notification No. 2213, 

dated 2nd April 1895, B.G.G. 1896, Pt. I, p. 397. 

Registers *f san&ds * 28- Registers of these sanads will bo kopt by each 

to be kept. * Collector, and a general Registor by each Comnftssioner. 

The §aid Registers shall be open to public inspection during offico hours, and ex¬ 
tracts from the same shall be obtainable, subject to tho samo 
which shall bo rules and to the payment of the samo fees as apply to the case 

open to mspec ion, ^ Registers of the documents mentioned in cl. (d), S. 90 of the 

Indian Registration Act, 1877. 

29. Reference to the Civil Court under S. 6 of the Act of any person claiming a 
right of succession to or participation in any pension or grant. 
Reference to Civil OE an y 0 ther right relating to any pension or grant shall be 

G^Act* 11 ^ ** ° made in accordance with S. 4 by the Collectors granting to such 

person a "certificate in the form of Appendix B authorising the 
Civil Court to try the case set forth in such person’s claim. 
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APPENDIX B —(See r. 29). * 

m 

Form of Certificate. 

Whereas A.B. of i9 dosirous of preferring 

claim against C.D. of to establish his right to 

(Horc state cloar the nature of the claim). 

Thts is to certify that I, E.P., Collector of i do hereby allow,*under S. 6 
of the Pensions Act, 1871, that the said claim may be tried by any 
Civil Court otherwise competent to try the sanjp. • 

Dated at (Signed) E. F.’ 

this day of 18 I Seal ! Collector. 

of the 
Collector. 

III. MADRAS. 

Notifications. * 

For-making rules under the powors conlorrod by S. 14, see Madras Rulos 

and Orders. 

IV. UNITED PROVINCES OF AGRA’AND OUDH. 

N.B. —For Notifications making rulos under the power conferred by S. 14, see 
N.W.P. and Oudh List of Local Rules and Orders, Ed. 1894, p. 4& 

POLITICAL PENSIONS. 

For orders in regard to the ponsions in the Province of Agra other than those 
which are regulated by the Civil Service Regulations see the Board’s 
Extant Circular No. 2-»VI- , 

N.B.— Q .0.—An order of the Local Government G.G. 0*.—Ditto Government 
of India. * 

The following are the rules governing political pensions in Oudh and those mid to 
the Delhi ex-Royal Family :— ** * 

The Pensions Act. 

Rules under—,G.O. 

No. 212-A, dated 
30th May 1877— 

Gazette, Part I, 
page 657, dated 9th 
June 1877—G.O. 

No. 73, dated 22nd 
January 1879, and 
G.G.O. (F.D.) No. 

1326-G., dated 1st 
July 1886. 


Political pensions arc drawn under the following hoadings :— 

1. Territorial and political pensions. 

2. Collateral relatives of the ox-King of Oudh 

3. Imtiazis. 

4. Miscellaneous. . • 


1. The Wasika pensions are under the immediate control of the Wasika Officer, 
by whom all questions are decided, under the orders of the Commissioner of Lucknow. 
Some of these pensions are governed by purely Mahoniedan Law; others partly by 
this law and partly by orders and rulos laid down from time to time by the Government 
of India, the former Residents of Lucknow, and by the Local Government as cases 
have come up. Some of the pensions are hereditary; others lapse to Government. 
Each will continue to be treated in the same manner as it has hitherto beep. ( 

Tha Wasika Office! is invested with discretionary ’power, under the control of the 
Commissioner of Lucknow, to grant or withhold certificates under the Pensions Act, 
1871, for thejtrial ofjdisptfted. claims to Wasika pensions in the Civil Court 
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2.—“Rule* “—(Continued). * 

IV—UNITED PROVINCES OF AGRA AND OUDH— (Continued). 

2., The following rules sanctioned by the Government of India in September 1867 
apply to the pensions of tha collateral relatives of the ex-King of Oudh. * 

(i) The only persons who can be recognised as collateral relatives within the 
meaning of these rules are, firstly, those whose names are entered as such in ono or 
other of thu lists furnished to tfle Government by letter from the Secretary to the Chief 
Commissioner of Oudh, No, 1819, dated 18th September 1862 ; secondly* the heirs 
of those entered in the aforesaid lists; an<^ thirdly, any persons inadvertently omitted 
from those lists whom the Governor-General in Council may, by speoial order, declaro 
to be admitted among this class of benoiiciarios, 

(ii) On the death of a pensioner ono-third of tho original amount of tho stipend 
will invariably bo resumed. 

• (iii) V4hen, under the operation of Rule (ii), the amount of pension inherited by 
ono individual would be roSuced to any sum bolow Rs. 5, commutation will bo 
compulsory, according to the following scale :— 

* lvalue of a life-annuity of one rupee per annum. % 

G. G. O. (F. D.) No. 1648, dated 23rd April 1863. 



Age. 

Value Rs. 


Age. 


Value Rs. 

Undei? 

*10 

ft 

46 

to 

50 

9i 

10 

to 

20 

12£ • 

50 

to 

55 

. 9 

20 

to 

25 

12 

55 

to 

60 

. 8 

23 

to 

.30 

Hi 

60 

to 

65 

. 7 

30 

to 

35 

n 

65 

to 

70 

6 

35 

to 

40 

10i 

Above 

70 

. 6 

40 

to 

46 

10 






Provided that commutation of pensions of minors will bo deferred until they are of 
age. . • 

{iv) Tho continuance of the two-thirds will not bo claimable by jtho heirs as a 
right. It will be granted in whole, or in part, or not at all, according to the compa¬ 
rative poverty or affluence of the family concerned. In cases of misconduct on the 
partfoAhe heirs it may be altogether withheld. 

(y) Such amount as may be finally awarded to the heirs will remain entire in the 
name of one member of their body ; the other heirs will receive 
G. G. 0. (F. D.) their shares through him. It will be the duty of the treasury 
Ju^ ^882^ a ^ 6 ^ officerto take efficient measures for ascertaining from time to 

^ /£ " time that all the persons on whose account the head of the 

family is drawing money are still alive. 

Notl .—The Local Government may relax this rule whenever its strict observance 
may be considered inexpedient. a 

(vi) In deciding what persons may be recognized as heirs, the rule of inheritance 
obtaining by law in the particular family will be.followed; but in fixing the amount, 
if any, which shall be assigned to these pesrons, proper regard will be had to tho 
financial oondition of each. Provision will not be mado ^or those dependents of a 
defeased Stipendiary who may be without any legal status, except in speoial cases of 
extreme distress. In such oases the Local Government may tecommend to the Go¬ 
vernment of India a subsistence allowance of Rs. 5 per mensem, to be deducted from 
the amount available for distribution among legal heirs. 


6 (vii) Unmarried female pensioners will have the option of commuting their 
* * pensions oq* marriage for a sum equivalent to ten times the 

G. G. O. (F. D.) annual amount of their pensions, or of retaining thlm for life 
Mnd Aprif 1876*^ on the'distinot understanding that no portions of t^e pensions, 
• " _ ‘ will be continued to their heirs. In‘the easdof female minors 
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2, — “Rules (Concluded). 

IV—UNITED PROVINCES OF AGRA AND OUDK-(Concluded). 
the exerciso of this option will ba deferred until they come of age, unless previous 
commutation be specially sanctioned. 

The Local Government is authorized in the case of all 
G. O. No, 126, ordinary pensions onjoyed by females for life or until marriage, 

1684^ * e ^ ruitry to sanction to the pensioner on "marriage a final payment not 

exceeding five years’ purchase of the pension. # 

(viii) Should a pensioner die without issuo, leaving a widow destitute, such 
widow may be admitted to a continuance for life of one-third of her deceased Jiusband’s 
pension, the rest of tho pension lapsing to the State. * 

(ix) The claims of persons who, being heirs of deceased collateral relatives of the 

ex-King, may have had their oases already disposed of on different principles from those 
embodied in the present rules, are not admissiblo to a ro-hoaring under these rule's ; 
but tho Commissioner of Lucknow is empowered to relax this prohibition, shoul^ any 
oase of great misfortune be brought to his notice. c * 

(x) On the death of a pensioner, the local administration is empowered? to sanction 

the continuance of such portion of tho lapsed stipend as may be 
T^° ava 'bable unde* the provisions gf rule (iii) in all cases oxcept 

1879 n firmar y those in which the total amount^to be so continued exceed JEts. 60 
per mensem, when the case jnust bo submitted for the sanction 
of the Government of India. 

3. Imtiazi pensions are for life only. Claims to this class have all bgen decided 
and fresh claims havebeon barred since 1st July 18G7. 

Territorial and political pensions are chiefly thoso originally granted by the British 
Government on the annexation of tho province. Somo are perpetual and others only for 
a term of lives. , 

4. Miscellaneous political are the charitable political pensions. * ( , 

The Commissioner of Luckuow is empowered to sancticyi, without reference to 

G. 0. No. 2, 2ufl Government, the continuance or distribution of perpetual 
January 1S82. political peusions on the death of the original pensioner.* • 

* V. CENTRAL PROVINCES. 

Notifications. 

For—making rules under the power oonferred by S. 14. See Central Provinces 
Rules and Orders. 

; SCHEDULE. 


(See Section 2). 


Number and Year. 


Title or Subject. 


Extent of Reneal. 


I.—Bengal regulations. 

XXIV of 1793 ... A Regulation for re-enacting, with Modifica- The whole. 

tions, the Rules passed by the Governor- 
General in Counoil on the 10th June, 1791, 
for determining the Continuance or Discon¬ 
tinuance of the Pensions heretofore paid by 
the Proprietors and Farmers of Land, bat 
included in the Jama or Revenue payable to 
* Government at the Decennial Settlement, 
and ateo of the Pensions heretofore paid from 
: i$e Bayer abolished. * 
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NumBbr and Year. 

XXXiy of 1795 ... 

XXIV of 1803 .. 

I of 1804 

XXII of 1806 ... 

II of 1811 

XI of 1813 

Vfof\817 

I of 1803 

II of 1803 
IV of 1 $)1 


Title or Subject. Extent of Repeal. 


I.—Bengal Regulations.—(C oncluded). 

• 

A Regulation for re-enaoting, with Modifica- The. whole, 
tione, the Rul$sVespeoting the Pensions pay- • 

able from the Government and Moolky 
Treasuries in the Province # of Benares. 

• 

A Regulation for trying the Validity of Titles The whole, 
of Persons receiving, or claiming a right to 
receive Pensions, under the Denominations 
of Salianah, Rozenah, or any other Desorip 
tion of Grant, in the provinces ceded by the 
Nawaub Wazir to the Honourable the Eng¬ 
lish East India Company. 

A Regulation for the better Management of the Sections 23 to 26 
Invalid Jageerdar Establishments, and of the inclusive. 

Invalid tension Establishments. 

• 

A Regulation for modifying the Rules hitherto The whole, 
observed in*the admission and Payment of 
Claims to Pensions. 

A Regulation for amending the existing Rules The wbolo. 
for the support of Invalid Native Commis¬ 
sioned and Non-Commissioned Officers. 

A Regulation fof modifying some of the Rules The whole. 

•before established respecting the Payment of 
Pensions, and for preventing the abuses com¬ 
mitted in the receipt of Pensions. 

I Regulation to explain the Purport and Intont The whole, 
of the Provision contained in Section II, Re¬ 
gulation XXIV, 1803. 


II.— Madras Regulations. 


Regulation for defining the Duties of the 
Board of Revenue, and for determining the 
Extent of the Powers vested in the Board of 
Revenue 


Section 43. 


Regulation for describing and determining the Section 30. 
Conduot to be observed b/ Collectors in certain 


Regulation for better securing to the Grantees 
personal or hereditary Grants of Money or of 
Land Revenue, conferred by thoGovernment 
in consideration of Services rendered to the 
State, or in lieu of resumed Offices or Privi¬ 
leges, or of Zamind^ries, or Paleiyams forfeited 
or held under Attachment or Management^by 
the Officers of Government, or as Yeomiabs or 
Fensiens. 


The whole. 


8-wH 
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Number and Year. 


Title or Subject. 


Extent of Repeal. 


III.—Bombay Regulation. 

i 

• I 

XXIX of 1827 A Regulation for bringing under the operation of Section 6, clauses 2 

• the Regulations the Bombay Territories m the and*3. 

Dekkhan and Khandpsh. j 

'IV.—ACTS. , 

XXXI of 1886 Government Grants ... ... ... The whole. 


XXIII of 1888 Exemption of Grants from attachment ... The whole. « 

VI of 1840 An Aot for securing Military and Naval Pensions Thtf whole. * 

and Superannuation Allowances. 


APPENDIX I. 

United Provinces of Agra andOudh. • t 

Financial Department. 

N.B. G.O.—An order of Government. 

G.G.O.—Ditto Government of India. 

PENSIONS AND PENSIONERS. 

Pension applications. General instructions for observance of the existing rules for 

dealing with— . , 

Tho attention of the Lieutenant-Governor has been drawn,.both by official reports 

G. O. No. 4612/X ° n thC gen0ral 3 ueslion and b Y concrete oases which have come 

—P. 268, dated 27th be£ore im i to tho serious delays that frequently occur in (fuedis- 

November 4899. P osal o£ Pension claims. The hardship of withholding a pension 
from an official who has coasod to draw his monthly pay is 
obvious ; and Article 1012 of the Civil Service Regulations conveys a special warning to 
all offioors against causing . such hardship. There are reasons to fear, however, 
that the warning is often overlooked, and His Honor desires to remind officers of the 
necessity for particular vigilance in this respect. 

The Lieutenant-Governor considers that the ‘existing rules as to the recortf of the 
service of Government officials and as to the submission of their pension* claims to 
Government ought, if carefully followed, to secure the prompt disposal of applications 
for pension in all but very exceptional cases. It has been suggested that tho service of 
each officer should bo verified annually instead of at his retirement. The practical 
difficulties in the way of this change are insuperable: and the Government looks to a 
more scrupulous observance of the existing rules for a remedy to the delays which are 
now complained of. • 

There are three essential conditions to this observance— 

(а) the proper maintenance of servioe-books; 

(б) the pfoper compilation of the annual statement of establishment (Form 3), 

and its comparison with service bootfs; and ' 

• (c) the verification at the earliest possible date of a® officer’s service preliminary 

* * to £he submission of his formal application for pension. c 
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The rules regarding the maintenance of service books are clearly laid down in Articles 
0 876 to 885 of the Civil Service Regulations. While it is recognised that each offioer is 
responsible for seeing that his own servioe-book is properly kept up, the regulations in¬ 
sist on a contemporaneous attestation, by the head of his office, of eaoh £tep in his 
offioial life, whether of promotion, reduction, leave, transfer, suspension or dismissal. 
This requirement is frequently overlooked. Service books are allowed to get out of date, 
and are then often apparently written up in batches in the most summary manner ; 
while attestations are frequently made as matters of routine, without any special 
- scrutiny aiftl at periods long subsequent to the events to whioh they refer. It is with 
the object of preventing such practices that inspecting officers are required to examine 
the condition of the sqpvicc books kept in the offices inspected by them. The check is 
not, however, in all cases effectual, and the decision of pension olaims is constantly 
being hampered by difficulties which could not have arisen if the reoord of service had 
beqp punctually maintained. The Lieutenant-Governor, therefore, invites the attention 
of the heads of all offices where service-books are kept to the duty of contemporaneous 
att^jftation wffich is imposed on them by Article 876 of the Oivil Servioe Regulations. 
An eafiy opportunity should be taken of overhauling and bringing up ^o date all the 
service-books now an custody, and the subordinate officials who are entrusted with 
making the entries in the books should in futuro be strictly held to their responsibility 
for the immediate reoord of altoelevant events and for putting the record without delay 
boford th? proper officer for attestation. 

The second step towards facilitating the grant of pensions is to insure the correct¬ 
ness of the annual statement required by Article 55 of the Oivil Account Code. The 
Accountaht-Genoral reports that, as a rule, this statement is not carefully cheoked with 
service-books before submission to his offico. This precaution is specially enjoined in the 
last paragraph of Article 55. To its omission aro attributable most of the discrepancies 
as to date of birth, nature and period of leave, and similar matters whioh delay orders on 
pension olaims. # In other respects also the oiperience both of the Secretariat and of the 
Accountant-General’s office shows that the detailed instructions itp Article 65 are 
frequently neglected. There is no execuse for this, and all officers who submit Form 3 
statement are requested to see that due care is taken in its preparation in future. The 
Accountant-General will be asked to bring to the notice of Government the cases of 
offices from which the statement is submitted in an obviously inoorreot ortnadequate 
manner. 

The third aid to the speedy disposal of pension claims is promptitude in carrying 
through the preliminary verification of service, required by Article 989 of the Civil 
Service Regulations. This process, uninteresting and wearisome though it may seem 
to tjpe gfficers conducting it, is of serious moment to the official whose olaims are under 
coHsideratjpn. The difficulties that arise in its course, are mainly the result of neglect 
of rules by the head of the offieo or by his predecessors; and the length to which it is 
often protraoted is usually indefensible. Greater alacrity is called for in dealing with 
verification cases, and especially in replying to references regarding them from the 
Accountant-General's office. 

In Jhis connection the attention of the heads of all offices is invited to Artiole 988 (5) 
of the Civil Service Regulations, by which special permission is given to the undertaking 
of the preliminary verification at any time within six months before the expected 
date of retirement of the officer concerned. This permission, the Accountant- 
• General reports, is frequently taken advantage of in the case of superior servants, 
in the case of inferior servants, however, where the need for the prompt grant 
of pension is greatest, the procedure is rarely followed and the verification is often 
delayed until after retirement. There may, in exceptional cases, be special reasons for* 
a this; but, generally speaking, the date of an official’s retirement is .decided in tinffi 
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etfiragh to allow Article 988 (6) to be applied,' His Honour trusts that the facility thus' 
afforded for the preparation of pension cases will now be more freely utilised, and desires * 
that it be made in future the general rule to undertake the verification of an officer’s 
service prier to his retirement, whatever his status may he. The provisions of Article 
988 should be specially brought to the notice of all non-gaaetted officials belonging to 
all offices. 


«> Pension applications. Procedure for preparation of. 

t ft 

THE application in Form No. 15, Civil Service Regulations, should not be 

G. 0. No. 1451/ prepared tilLt^e services of the officer who is about to retire, 

X-'P-116, dated 7th or who has retired, have been verified by the Audit Officer in the 

March, 1892. manner laid down in Artioles 988 and 989, Civil Service Regu¬ 

lations. When this has been done, the application should be prepared and submitted 
to the Government, in duplicate, through the prescribed channel. » • 


In preparing the formal application, oare should be taken that the histopy of 
services on page 2 agrees with the verification statement, and that entries 5 to 8*on 
page 1 correspond with the factB shown on page 2 of the application^ f 


G. Os. Noe. 15, 
dated 80th Maroh, 
1881, and 34, dated 
16th June, 1881. 


The following statement shows the principal points usually 
neglected in submitting pensiop cases, and they sjioujd be 
carefully attended to:— 


1. —Show in detail the dates, months, and years of applicant’s various appoint¬ 

ments, promotions, &o., on the 2nd page of the application. « 

2. —Enter the date of applicant’s birth by the Christian era under column 15 on 

the first page of the application.—'[Article 988 (a) 1.] 

3. —Explain cause of suspension and of the break in applicant’s service and furnish 

attested copy of the order reinstating hiUn in his post.—[Article 988 (a) 4.} 

4. —Enter £11 leases (other than privilege or casual) takers on the 2nd page of the 

application, with dates of beginning and ending for each period of leave, or 
certify that no leave was ever taken.—[Article 988 (a) 3 and Article 99* (at.] 

5. —State under column 10, on the 2nd page of the application, how the servicqhas 

been verified. 

6. —If not discharged, furnish a certificate to the effect that the applicant is likely 

within six months to retire from the publio service.—[Article 988 (6).] 

7. —Furnish a last pay certificate as required by Artiole 990. 

8. —8ubmit servioe*hook of the applicant as required by Artiolo 988 (a). v 

9. —Opposite the 4th ehtry on the 3rd page of the application state for what reason 

it has been found impossible to provide Suitable employment for the 
applicant.—[Article 469.] 

10. -Against the 5th entry on the Srd page specify the particulars of the savings 

effected.—[Artiole 471.] 

* 

11. —State against entry No. 6 on the 3rd page whether the service elnfluH l is 

considered to bo established and should bo admitted or not._[Artiole 991 

(&>,] 

12. —Send a. medical certificate as to the incapacity of the applicant for further 

service.—[Artioles 486 and 991 [c/.] t # 

13. —Certify to thi iooapaoity of the applicant opposite the 6th entry on Mm 3rd 

page of the application.—[Article 992.] If he is retiring at his ont km 
uftder Artiole 508 , state so. • • v 
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14.—‘Send an abstract of all parwanas of appointment which are relied upon fee 
verification of the service claimed, properly attested by a responsible officer. 

16.—State whether the applicant accepted any poat in nonqualifying service of his 
own accord, or if his services were transferred in the interests of publio 
service by his superior officer. 

16.—State whether the applicant was ever employed in the prooess-serving 
establishment, or whether, prior to June, 1861, he was attaohed to the 
• establishment of a Munsif or other sub*judicial officer, or that of % Judge of 


17.—TJhe unattested service must be proved* by the statement in writing of the 
applicant add by such collateral evidenoe as may be procurable, in the 
manner laid down in Article 989 le). 

Pension and leave certificates. Transmission to the India Office of—. 

• • 

WITH a vigw to obviating*delay and personal inconvenience to officers who have 
•* proceeded to Europe on leave er have retired from the service, 

G.G.G. (F,, & C.) the Government of India have been pleased tofule, with the 
the 27th Octcrt>er * action of the Secretary of State, that the certificates referred 
1900 . ’ to in Articles 962, 963, 965-A, 1018, and 1047 of the Civil 

Service *Regulations shall in futnre be forwarded by all 
Aooountants-General and other Audit Officers direct to the India Office in all oases in 
which neither commont nor remark is required; and that the reports referred to in 
Article 1011-A shall be sent direct by tbe Local Governments by which the pensions 
are sanctioned. 


G.G.O. (F. & C.) 
No. 2378 P„ dalfed 
26th May, 1899 and 
G.O. No. 2886. X— 
P-157, .dated 28th 
June, 1899. 


Pensions of certain revenue subordinates. Sanctioning by Commissioners. 

THE Government of India, Finance and Commerce Depart¬ 
ment, have sanctioned the delegation to Commissioners of 
Divisions in these Provinces of the power to grant pensions to 
nen-gazetted revenue subordinates, drawing a salary of Bs. 20 
a month and less, in cases where the olaims are certified by tbe 
Acoountant-General to bo admissiblo under the strict letter of 
, the Regulations. • 

The following classes of oases, however, will still continue to be submitted for the 
orders of Goverumeut in the usual oourse after report by the Accountant-General, e, g., 
. oases in which— 

(a) any portion of the service cannot be clearly proved from official records ; 

(&l breaks in or deficiency of serwoe are to be condoned ; 

(c) thp date of birth as entered in the service-book is contested ; 

(d) inadmissible leave is te be commuted. 

Pension . Extraordinary —. 

IN future when the Looal Government decides that an extraordinary pension 
should be given, or referred if necessary to tbe Government of 
India for orders, a report upon the olaim for pension should 
invariably be obtained from the Accountant-General as required 
by Article 994 of the Civil Service Regulations. 

Pension, Re-employment to qualify for. 

THE system of re-employing mjn to make up their time for pension is a bad one, 
and ,is not "permitted without speoial groifnds. The necessity 
can bee* be obviated by ascertaining before discharge that the 
nth April, 188°. fall periodic been Mtved. • t • 


G.G.O. (F.&C.) 
No. 334. Cated 25th 
Maroh, 1901. 
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• Pensioners. Re-employment of -. 

G.O. No. 5744/X. THE provisions of Artioles 569, 573 and 574 of the Civil * 
—155, dated 24th Service Regulations apply to re-employment in any Government 
September^ 1888. or Local Funds post, whether pensionable or not. 

Promise of pension on dismissal prohibited. 

CASES have been brought to the notice of the Government of India in which the 
G.O. No. 2888/X prospect of pension or gratuity* has been held out to officers 
—646, dated 1st removed or required to retire from the service of Gogernfiient on 
July 1886. account of miscondupt or inefficiency. Under Article 385 of the 

Civil Service Regulations such officers are not entitled to any pension or gratuity; and 
direct or indirect promise of pension or gratuity must not b# made to such officers 
when they are discharged or required to retire from the service of Government. 

Pensions to Government officials dismissed from Local Fund employment. t 

THE following extract from a despatoh from Her Majesty’s Secretary of State for 
Go© (p & o ) ^ n ^ a ' No. 227 (Financial), dated the 19th Ifecember,^S95, 

No. *819* P:,\datod relates to the grant of pensions in the case% of “officers 
the 19th February, transferred to appointments paid from Local Funds and subse- 
1896. quently dismissed. 

“ I have considered in Council Your Excellency’s fetter of tho 6th of November, 
No. 321, in which, with reference to the case of* * *the question is raised 
whether a servant of the Government, compulsorily transferred to an appointment 
paid by a Local Fund, and subsequently dismissed therefrom, should be granted any 
pension or gratuity in respect of the pensionable service which he rendered while in the 
employment of the Government. 

“ There is no appeal from the action of the President of the Local Board in suoh a 
caso, and therefore a servant of the Board, when dismissed, loses all olaim to pension 
in rospeot of the servioe paid from the Local Fund. It seems hard, however, that the 
decision of suck an authority, which may have been formed hastily or from imperfect 
information, should operate to prevent the dismissed servant from receiving any allow¬ 
ance of a pensionary character in respect of approved service rendered by himatorthe 
Government. 

“ It appears to me that suoh a case should be considered as if the servant of the 
Government had been removed.without transfer to a permanent position. He should 
not have any claim to pension or gratuity, except in so far as the Government may be 
disposed to award it; but if, with such information as is accessible regarding his servioe 
under the Government and subsequently under the Local Fund authority, there is rea¬ 
son to think that the man deserves some compassionate allowance, it should bf open to 
the Looal Government to award suoh an amount as it thinks fit, not exdbeding that 
whioh could have been granted as a compensation pension on the termination of the 
service under the Government. Probably it is desirable that the allowance should be 
rather less than the maximum compensation pension admissible under rule, in order 
to mark the compassionate nature of the grant; but this is a matter whioh may be left 

to the discretion of the Local Government on eaoh occasion. • 

a 

Pensionable posts: Kanungo Inspectors and Patwari School Teachers. 

G.O. Nos. 1402/X ALL Kanungos and Kanungo Inspectors whose salaries are 

v 01 * charged to the Patwari Funds constituted under Aot IX of 1889 

—I\906, <datedSOth have baen *eolared entitled Jo receive pensions, the pension** 
June,1897;«nd 1116/ * charges, when necessary, being shared between Provincial 
* X—P. . 101, dated . Revenues and the Patwari Funds according to the rule o* 
*18thFebruary, 189j. * proportions. * , 



Act XXIII of 1871 (the •pensions act). 68 


The seivioo of Patwari School Teachers appointed under the rules issued with G.<3. 

•Nos. 1042-43, dated the 5th May, 1883, has also been declared to qualify for pension, 
and is to be dealt with in the same manner as the service of kanungos, both as regards 
the tinfe when they wore paid from Provincial Revenues, and also after the Reconstitu¬ 
tion of the Patwari Fund. 


G.O. No. 48/X- 
B. 370, dated the 
3rd January, 1896. 


Assistant Record-keeper ofpatwaris’ records. 

ThIs post of Assistant Record-keeper of patwaris' rooor^B 
has been declared to be pensionable* 


Non-peTisiohable posts. 

G.O. No. 1441/X . m 

—H-47, dated the "HE following classes of officers do not qualify for 

4th April, 1902. pension 

(a) Copyists (including Hoad Copyists), Arrangers, and Weedcrs in Record Fund 
* establishmen ts. # 

* (6) Sale^Uerks- 
(c) Kprk Amins. 


(d) Traffic Registration employes. 

For all other purposes, ho^evor, service in those posts should be treated as por- 
maneqjt, unless in any caso whqpe the appointment is mado for a definite temporary 
period, # 

G. 0. No, 1530/ 

X*—P. 29 dated the (e) Public Vaccinators appointed by municipal boards. 

10th Marcn, 1892. 


Service of Head Mails declared to be inferior service. 


G.G.O. (R.& A.) 
No. 1018-42-2, datod 
25th May, 1899. . 


THE Government of India have decided that the duties of a 
head mali arc those of an inferior servant, even though they may 
Involve the responsible work performed by the Hoad Mali of the 
Government Horticultural Gardens at Lucknow. 


, 0 Medical boards for invalid pensions. 

G t)s Nos 0047/ THE following rules have been made under olautjp (d), Arti- 

X—15, dated 18th clo 486 of the Civil Service Regulations, for the constitution 
December, 1894 and and guidanoe of Medioal Boards assembled to consider all 

3456/X 15, dated Cftses 0 f applicants for invalid pension whose ago is below 60 

16th August, 1901. year3 

1. —An invaliding Medioal Board will be constituted at the head-quarters of each 
of the fcffiowing divisions for all cases occurring in those divisions (exoept as provided in 
rule 8), nanfely at Meerut, Bareily, Agra, Allahabad, Benares, Lucknow, and Fyzabad, 
and at Naini Tal for the Kumaun Division during the summor months. 

2. —A board shall consist of at least three members, and shall comprise the Civil 
Surgeon of the headquarters district, the Superintendent of the Central Prison, where 
there is one, and one or more officers of the Military Medical Department to be detailed 
for duty* by the Principal Medical Officer of the Circle: Provided that, when three 
Medical Officers are not available, two Medioal Officers shall form the board and the 
medical proceedings, in such casos, shall be countersigned by the Inspector-General of 
Civil Hospitals. 

m 8.—The (nestings of the Medical Board shall bo held on the seoondvMonday ol each 
month. .* v 

4.—When so directed by (ho head of his office, an applicant for invalid pension or * 
gratuity shall appear before the Civil Surgeon of the district whijh he is serving with* 



u 


Aotxxlli of 1671 (TRS PflNSIONS act). 


& complete and acourate nominal-roll in duplicate in the prescribed form propared By 
the head of his office. The Civil Surgeon shall prepare a medical certificate and* 
statement of the case in accordance with Articles 487 and 491 of the Civil^Sesvice 
Regulations and shall send the papers (nominal-roll, medical certificate, and statement 
of case) to the head of the office concerned. The head of the office Bhall then forward 
the above-mentioned papers to the Civil Surgeon of the head-quarters district prescribed 
in this behalf by rules 1 and 8, so as to reach that officer not later than the end of the 
month preceding that in which it is proposed that the applicant should appejtt before 
the Board? On the Civil Surgeon of the headquarters district intimating fbe hour and 
plaoe of meeting of the invaliding Board, tlfe head of the office shall direct the applicant 
for pension or gratuity to appear at Ac plaoe and time presoribgd. * 

8.—-At the close of each month, the Civil Surgeon of the headquarters district will 
arrange for the convening of the next Board, applying to the Principal Medical Officer 
of the cirole for the servioes of such offioers of the Military Medical Department as pray 
be required. • # 

6. —The Civil Surgeon of the headquarters district shall, after the meetup oi the 
Board, return the original copy of the nominal-roll and the medical certificate with the 
Board's proceedings and statement of case to the head of the office dbnoerned, the dupli¬ 
oate copy of the nominal-roll being retained for record in the Civil Surgeon’s office. 

7. —Travelling allowance may be drawn in all pases in which the pennon is 
applied for under the direction of the applicant'^ official superior on the ground of 
the applicant’s incapacity for work and in the interests of the public service. The bill 
should be supported by a certificate that the applicant was directed in the yiterests*Of 
the public service to apply for invalid pension, and that he did not voluntarily apply to 
retire. When the applicant voluntarily applies for pension, and his cirumstanoes are 
such as to justify the grant of travelling allowance, a special recommendation may be 

made to the Local Government for the concession. 

• • 

8. —All applicants for invalid pension in the Kumaun Division, e*xcept*as provided 
in Rule I, wilt reoqjve their certificate of incapacity for further service and the statements 
of their oases from the Civil Surgeon of their own districts. These certificates will bo 
acoepted after approval and countersignature by the Inspector-General of Civil Hospitals. 
All applicants from the districts of Gorakhpur and Basti will appear before the Medical 
Board at Fyzabad, applicants from the Azamgarh district before the Medical Board 
Bdnares and applicants from the Jhansi distriot before the Medical Board at Agra. 

9. —Exceptional cases arising in any distriot may also be admitted, and pension 
granted under the oortificate of the Civil Surgeon, countersigned by the Inspector- 

General of Civil Hospitals, at the discretion of the Government. Q 

% 

Transfer of pensions from one treasury to another. 

Under Article 1032 of the Civil Servioe Regulations the 

dated 25th June! L °° a ! Govorninont htt8 delegated to Commissioners the power of 

1874 , ' sanctioning, without reference to the Government, the transfer 

of pensions from one treasury to another within the provinces. 

e 

Interpretation of the word “ treasury ” in Articles 1032 and 1033, C. 8. B. 


0 


THE intention of the rules cited in the margin is that the Looal Government and 
the Accountant-General should have power to transfer the 

No* 2674 dated t P®* 10 * 1111 of ft P®* 18 * 011 ftom <V® district to another,‘and that the 
22nd May,'1902. Collector, whose jurisdiction extends to one district only, should 
have power to make transfers within the distriot. The powers 
of the Colflctoc inghis Aspect, as in all others, are subjeot to the general control - of 
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tfie Local Government. There is no objection to the Accountant-General, when irf- 
•fonning a Collector that a pension is to be paid in bis district, stating that he thinks 
that the payment may be made at a namod sub-treasury if the Collector sees no 
objection. 


Foreign Service Procedure as to transfers to —. 


WHEN the transfer to foreign service of an officor not belonging to one of tho 
services ^ mentioned in Art. 806 (iii), Civil Service Regulations, is contemplated, 
preliminary ^reference should be made to tho Accountant-General as to*the provi¬ 
sions of the article in question. Tho Accountant-General, on being furnished with a 
statement^ the service of the officer of tho natilre detailed in Art. 988 (a), will be 
prepared to furnish a certificate, stating whether qualifying servioe for 10 years has or 
has not been rendered; and such oertificato should bo appended to every application made 
to tho Government for sanction to a proposed transfer. 


^ Foreign Service Pensionary contributions in—payable by officer himself • 

*Tms Secretary of State has drawn the attention of the Government of India to the 
* # use, in correspondence relating to an officor whdse services are 

lent to a Native State, of erroneous expressions implying that 
September 1884 oontribqfions towards pension and leave allowances aro paid by 
• • a NativwState or a body financially independent of the Govern¬ 

ment of India, and not by theofficqp whose aervicos are transferred to such a State or 
body. Under Art. 826 of the Civil Servico Regulations the officor himself is bound to 
p£y the cqptribution, and this fact should be borne in mind in all references to the 
contributions referred to. 


Foreign Service. Rate of contribution for officers who are neither u gazetted 
officers" nor are of clerical standing. 

•IN the^aso df officers who, though not gazetted officers in terms of the Resolution 
G G. 0. (F. & C.f i® the Home Department No. 35/1701-1718 (Pifblic), dated 8th 
No. 2421P., dated November, 1893, aro not of clerical standing, cl. (b) (1) of 
21st May, 1894. Art. 832, Civil Sorvice Regulations, should bo applied to them, 

and tjjiey should pay contribution at the higher rate, whether actually gazetted or not. 

^ Pensioned native soldiers. Civil employment for —. 

G. 0. No. 4011/X-32, dated 9th August, 1893. 

WITH reference to cl. 176, India Army 
Circulars, 1890, it is notified for general 
information that, from tho 1st April, 1893, 
tho officers in charge of the six recruiting 
districts named in the margin, have been 
entrusted with the working of the scheme 
for the employment of native Military 

pensioners in Civil capacities. 

• 

2. iill applications by Heads of Departments, Civil and Military officials and the 
general public for tho servioes of pensioned soldiers, should bo made direct to the officer 
in oharge of the district concerned. 

, 3. Lists of men in want of employment similar to those hitherto sent by regi¬ 

ments to the Military Department will be sent, in future, to the district recruiting 
officer who enlists recruits of the easte of the men concerned. IJhese officers will keep 
a register of such men, in wlych the nature of employment which each man desires and • 

. is beet fittedJor, as well as hia age, qualifications, and character should bq recorded. • 

• • 


(If Peshiwar for Path&ns. 

12) Rawalpindi for Fanj&bi Muhara- 
madang. 

(3) Si&lkot and Dharme&la for Qogras. 

(4) Amritsar for Sikhs. 

(5) Delhi for Jits and Hindustani 

Muhammadans. 

(6) Lucknow for Hindustani Hindus. 
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• 4. When employers in want of raen of any particular class apply to t he district 
recruiting officer concerned, they should state their wants fully and the terms ofiered. 
District recruiting officers will use every endeavour to select and send only such men 
as are in all respects suitable. 

5. The district recruiting oflioer concorned will act as a medium between the 

employers and pensioners, and will afford any information that may be required on 
either side; but applicants and employers once placcd*in communication with each 
othor shou^J ordinarily settle all details between themselves. t 

6. District recruiting officers will furnish to the Adjutant-General annually on 

1st April a return showing— » t < 

(i) number of applicants for employment on choir rolls; 

(ii) number of men applied for by omployers ; 

(iii) number of men supplied. * * 

7. District recruiting officers will have power to strike off the roll f the nanlj of 
any man whom they havo reason to consider to bo in any way unfit for employment.' 

8. District recruiting officers will h»ve powor to enter on the‘roll the names of 
auy pensioners whom they may consider suitable candidates for employment. 

9. Applicants desirous of employment should apply*— * 

(1) to the officer commanding the regiment to.whioh they belonged, or 

(2) to the district recruiting officer concerned, 

giving all the particulars required in the proscribed form of application. 4 

The District Recruiting Officers of the Bengal Commaud will furnish to any Civil 
Officers requiring thorn lists of old soldiers desirous of employ- 
4 Q/Y 8, 8*- ment in their districts, showing the qualifications of the men, 

tbe 9th October their obaracter, and the riature of the employ monitor whreh 

1895 . • ’ they are applicants, and that they wjll also have the lists 

* corrected from time to time. The District Recruiting Officers 
of the Bengal Command are stationed as follows:— 

Lucknow, for Brahmans and Rajputs ; 

Delhi, for Jats and Hindustani Muhammadans ; 

Gorakhpur, for Gorkhas. 

These offioors, however, so far as the employment of discharged soldiers is con¬ 
cerned, do not-confine themselves entirely to the class of mon whiuh they enlist, but 
have in their lists tho names of othor castes also. * •- 


Pensioned native soldiers. Suitable appointments for —. 


G. 0. Nx>. 7103/ 
X-1015, dated 19th 
November, 1890. 


THE posts in whioh pensioned native soldiers might be em¬ 
ployed are as under 


Chaprttsis or messengers in Government offices, both civil and military 
Darwins and chaukid&rs in Government and other offices. <■ 


Pointsmen, gate-keepers, watchmen, Ac., on railways. 


Foresters, Forest Guards, peons, Ac., in the Forest Department. 

Village and station postmen. 

Warders, Ac.^in jails. e . 

Employment as damans, chaprasis, and in varioq? other capacities by private 
. Arms and -talesmen, contractors, planters, mill-owners and others. 
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Military pensioners. Procedure token—are convicted of offences. * 

WHEN a military pensioner is convicted and sentenced to imprisonment in a 
criminal court, the facts of the case should be reported without 
delay direct to the Controller of Military Accounts of^he Oirole, 
in view to action being taken under paragraph 491 of Part Il t 
Volume I, of tho Army Kegulvtions for India. Tho report 
should Sontain information regarding the nature and circum¬ 
stances of the offender’s crime and tho amount of imprisonment 

to which he was sontoncod. 

• 

Wher^ it is discovered that a convict is a military pensioner without tho fact 
G.O. No. 4263-64 having been made known to the convicting Magistrate, the 

X—P.304, dated 8th Superintendent of tho jail should report tho ciroumstanoo to 

September, 1897. the Magistrate of tho district, who will then follow the pro¬ 
cedure prescribed above. 


G.G.<5. (H D.) No. 
1 0/1 132—1141, 

dated 8th July, 1887, 
and G.O. No. 3820/ 
X—684, dated 23rd 
July, 1807. 


Deaths and non-appearance of pensioners. 

"DISTRICT officors should furnish each officer in charge of a police-station in their 
G O No 26 datocP districts with a list of pensioners residing within tho limits of 
his jurisdiction, with instructions to report, without delay, th ■ 
death o» disappearance of auy pensioner to tho Tahsild&r, who 
should tStkc stops to verify tho statement and report the matter 
through tharogistrar-kanungo. 


18th June. 1877, 
amended by G. 0. 
No. 36, dated 10th 
July, 1877. 


# When a treasury officer reports the non-appearance of a pensioner, an enquiry is to 
be made a!I to the cause. It is therefore noccssary that the nearest relative or friend 
with whom the pensioner was living should be ascertained, and that such relative or 
friend should ordinarily bo hold responsible for reporting tho death or disappearance of 
tho pensioner. 

APPENDIX II. 


Finance Department 


MILITARY. 


PAY AND ALLOWANCES. 

Funds. 

Calcutta, the 18 th February, 1910. 

Indian Military Service Family Pension Regulations. 

No. 330, P.—With the approval of the Right Hon’ble the Secretary of State for 
India, the Governor-General in Council directs the publication, for tho information of 
all concerned, of an amended Appendix to tho Iadian Military Service Family Pension 
Regulations. 

'The 24 th February, 1910. 

Indian Military Service Family Pension Regulations. 

No. 366-P.—The amended Appendix to the Indian Military Service Family Pen¬ 
sion Regulations referred to in notification No. 830-P., dated the 18th February, 1910, 
in the $sue of tho Gazette of India, dated the 19th February, 1910, is published 
below— 

APPENDIX. 


Reporte^and applications under these Regulations should be made*:— 
l. To the Controller of Military Accounts, Eastern CirolS, Lucknoy, when the 
subscriber (except Royal Indian Marine) is drawing payor pension in India or at a* 
colonial station (including China), where a unit of the Indian* Arm^r,is stationed. ® 
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e 2. To the Examiner of Marine Accounts, Bombay, in the case of officers of the 
Royal Indian Marine drawing pay or pension in India. ' 

3. To the Director of Funds, India Office, Whitehall, London, S. W., if |he sub¬ 
scriber is drawing his pay or pension elsewhere, or if the subscriber, after receiving in 
India or at a colonial station in advance the pay for the privilege leave portion of com¬ 
bined leave, proposes to draw his furlough pay elsewhere. 

Form (A) of a lotter from an Offioer with whefln it is optional under Regu- 
e lation 2 to contribute under these regulations, announcing hig intention to 
do so. 

SIR, 

I have the honour to announce my intention of contribufRng for pensions for my 
family under the regulations published with the notification by the Government of 
India, in the Military Department, No. 1315, dated 28th December, 1872. 

I agree to be bound in every respect by the said regulations and by iny orders in 
modification thereof that may bo hereafter passed by the Secretary offJtate for rlndia 
in Council. • 1 

I was born on the 


My wife was born on the 
We were married on the 

• * I 

A certified copy of the register of our marriage.is hcrowith transmitted. 

The names and birthdays of ray children are as follows :— 

Form ( B) of a letter from an Offioer, reporting his having joined th<f service of 
the Government of India, .married. (See Regulation 14). 

SIR, 

With reference to the Family Pension Regulations published with the notification 
by the Government of India, in the Military Department, N®. 1319, datpd 28th De¬ 
cember, 1872, ihave the honour to report that I was admitted to the service of the 
Government of India, married, on the 19 , 

I was born on the i 

. My wife was born on the 
We were marriod on the 

A certified copy of the .register of our marriage is herewith submitted. 

The names and birthdays of my children are as follows 

Form (C) of a letter reporting marriage. (See Regulation 14). 

Sir, 

I have the honour to report my marriage on the 19 , to Miss 4 
A certified oopy of the register of our marriage is herewith transmitted. 

I was born on the ' 

My wife was born on the 


I wish to pay the dqpation for which I have become liable in _ 0Pe Bum 


Instalments including interest. 12 

Form (D) of a letter reporting the birth of a child. (See Regulations 14 
and 15). 

SIR, 

I Wth. honour to report the birth to me of a male (female).child on the 
, * » ®ud I request*that the name 

may be entered in the pension register kept under the Military Family Pension 
Regulations. j ^ 1 
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I wish to nay the donations ,for which I have beoome liable in °5f 
instalments including interest. 

form (E )—Report of death. (8ee Regulation 14). 

Sir, 

1 I have the honour to report the decease on the of my son 

(daughter) bom on the • (or of wife). 

Forrq (F) of application for the commuted value of the Pension of a male 
orphan over 1C years of age. (See Regulation 81). 

SIR, # • 

I, A. B., being the mother (or guardian) of C.D.. son of E. F., late a 

in the service of tho Government of India, having now an opportu¬ 
nity of placing my son (or ward) in a suitable position, request that the commuted 
value of the*remaining portion of his pension may be granted to me under my guaran¬ 
tee _f»r its proflbr application to his use. 

The age of my son (or ward) is now years months end I submit 

herewith a certificate of his health. 


Form (0)— Medioal certificate to be furnished by mother or guardian applying 
# • for commutation of a Male Orphan’s Annuity. (See Regulation 21). 


We do hereby certify that we*havo carefully and personally examined into the 
state of the health of O.D., son of the late E. F., and that we consider him free from 
any disease likely to prevent his attaining the age of 21 years. 

(Sd.) G. H., M.D. 


ft 


I. K„ 


II 


Form (ZT)—Mother’s or Guardian’s Receipt for Commuted Value of a Male 
, Orphan’s Annuity.*(See Regulation 21). 

I, A. B„ mother (or guardian) of G. D., son of the late E. F., in consideration of 
the payment to me of the sum of being the commuted value 

of *thl pension receivable by the said C. D. from < till he 

attains the age of 21 years, do hereby bind myself to account, if oallecb on by t^p 
Secretary of State for India, for the due application of the said sum for the use and 
benefit of the C. D. 
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Note 1. - The thick figures at the end o( each lino refer to the pages of this Aot and the 
alphabets in Xtaliog preceding the thicks figures refer to the cases having 
corresponding thiok letters against them in those pages. 

8.*— 8 . Ih Brevier Roman denotes the section. 


Abkari revenue, Suit for recovery of. governed by Pensions Act, Q, 8. 

under grant from peshwn, Q, 20- 
Act ,.Nature gf Pensions, D, 3, 4. 

The Pensions, application of, K, 4. 

•Phnwria allowance—Pensions, not applicable to, L, 4. 

Matagi service Inam—Pensions, not applicable to, M, 4,' 1 ' 

Suit by assignee of Pension under the Pensions, 0, P, 8. 

Suit for reoovery ofabktri revenue, governoS by Pensions, Q, 8. 

Suit for a declaration of plaintiff’s right to officiate as patil not prohibited by 
* Pensions, B, 8. * 

Suit to reoover oash allowance from inamdar, by trustees of idol, falling within 
Pensions, 8, 8. ' 

Wh8n grant of villages may not fall under Pensions,— Snnad, construction of— 
ownership in soil—When grant of villages may not fall under Pensions, A — K, 8. 
Application of Pensions, Lands held free from assessment—Grant of land 
revenue—Distinction, T — X, 8. 

Pensions, 0.P.0-, S. 43—“ The whole claim in," T, 6. 

Plac&i where Pensions, has been declared to be in force, P —S, 7.^ 

Pensions, applies to Oudh wasikas, T, 7. 

Construction of Pensions—" Inaludes," scope of the term, N, 10. 

Pensions, Ordinary rules—Jurisdiction of Judges—Reg. XXIX! of 1827, 8. 6, 

. B, 12. • 

8. 4, Pensions--Bombay Jurisdiction Act, Xof 187G, S. 4—Aot XI of 1852, effect 
of attachment under—Release of attachment—Adverse nature of possession by 
Collector subsequent to Reg. XXfX of 1827, 8. 6, H, I, 13. 

Personal grants—Applicability of Pensions, D, 18. 

does not apply to endowment fo£ pious or religious purposes, E, 18. 

Pensions,—Suits relating to grants of Land Revenue, D, 23- 
. Bs 3, 4,- Pensions, Malifyma dues payable by Government, suit relating to—Cer¬ 
tificate under the Act necessary, O, 28. 

Adverse possession, Reg. XXIX of 1827, 8. 6—Act XXIII of 18?f, 8. 4—Bombay Jurisdic¬ 
tion Aot X of 1876, 8. 4—Act XI of 1852, effect of attachment under-’-Release 
of attachment—Adver$p nature of possession by Cqjlector subsequent to, H, £, 

«13. 

Agent far Sirdars, Jurisdiction of—S. 4 of Act XXIII of 1871 .4, 12. 

Agreement, between Government .and public servant—‘Increase of pay for risky wcviep 
, —Payment during good behaviour, meaning of—Payment on termination of 

service, if pension—Sait to enforce agreement, if maintainable, I, Iff. 
by Government to pay frorit treasury, B,C. 21, 22 .a 

Allowance, under Bombay A«t XI of 1843 whether, oan be attached, G, 87* 
a as compensation tar loss—Attachment, M, 37. * 
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*4 Itumgah grant, and istumrari property, N, 20. 

Ambalam, Suit toreoover lands forming the emoluments of office of, N, 14. 

Assignee, Suit by, of pension under the Pensions Act, O, B. 

Assignments, etc., in anticipation of pension, to be void, S.12, 38. 
of pension in lieu of dower void, T, 38. 
of pension made before the Pension Act—Effeot, U, 38. 

Grant made as compensation for abolition of office hereditary in plaintiff’s family 
c assignable, Z, 39. 

Attachment, Act XI of 1952, effect of, under—Release of,—Adverse nature of posses¬ 
sion by Collector subsequent to—Reg. XXIX of 1827, S. 6—Aot XXIII of 1871, 
8,4—Bombay Jurisdiction Act (X of 1976), 8. 4, U,I, ) 13. < 

" under money-decree,” not a suit prior to the Act for purposes of S. 1 of this Act, 
J, 19. 

Exemption of pension from, S. 11, 33. 

Certain stipends etc., not liable to, T, 38. a 
Stipends allowed to Mysore Princes oannot be attached, C, 36. 

Pay of carnatio stipendary not liable to, D, 36. 

Bonus from Government, E, 36. t 

Pension—Land revenue granted by Government on political considerations — 
Water advantage rato—Liability to, in execution of a decree—Decree, con¬ 
struction of, Z, 36. • 

Arrears of yeomiah pension not subject to, Zj», 37. 

Allowance under Bombay Act XI of 1813 whether, can be attached, <7, 37. 

Funds representing political pensions duo at date of pensioner’s death not 
liable to, IT, 1, 37. 

Torn gams hak, whether exempt from attachment as pension, L, 37. 

Allowance as compensation for loss, M, 37. 

Arrears of pensions due, N, 37. 9 e 

Babuana allowance can be attached, 0, 37. 

Decree ih Civil Court—Unenfranchised inam—Sale in execution, P, Q, 38. 
Definition'of political pension—Property granted in lieu of cash political pension, 
whether can be attached in execution of decree, R, 38. 

Deqjroe specifically passed against Jaghir income, F, 39. 

B 

Babuana allowance, can be attached, 0, 37. 

Bar, of suits relating to pensions, S. 4. 10. 

Bengal, Notification dated 7th September, 1875—Rule3 under S. 14 of this Aot, 40. 
Bombay, Notification No. 6849, dated 23rd December, 1879, 23, 24, 31, 32, 47,*81. 
Bombay Act XI of 1843, Allowance under Bombay Act XI of 1843 whether, can be 
attached, G, 37, 

Bombay Jurisdiction Act (X of 1876), 8. 4—Act XI of 1852, effect of attachment under 
—Release of attachment—Adverse nature of possession by Collector subsequent 
to, Reg. XXIX of 1827 , 8. 6-Act XXIII of 1871 (Pensions) S. 4, H, I, 13. 
Bonus, from Government—Attachment, E, 36. 

c 

Cancellation, Subsequent, of Collector’s certificate—Effect, 0, 28. 

Carnatic stipendary, Pay of, not liable to attachment, D, 36. 

Cash allowance. Suit to recover, from inantdar, ljy trustee of idol, falling witbfo 
Pqpsiohs Act? S, 6. 

atlowed to worship of idol—Personal grant, G, H, 16. 

Suit for, payable By Inamdar, Q, 26. • 
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Certificate , Suit re grant of land revenue, etc., —Certificate, W, 11/ • 

m Form. N, 88. 

of Collector not forthcoming—Procedure—Mortgage of right—Suit for foreclosure, 

«P, 88. 

from Collector—Suit based on agreement to receive maintenance out of cash 
allowance —Suit relating to a pension or grant of money, R, S, 28. 

Collector’s certificate—Jurisdiction of Civil Courts—Pensions Act (XXIII of 

1871), Ss. 4, 5, e.c.D.Vr. . 

Collector's, not obtained when suit was filed—Effect, E — JET, 27. • 

Collector’s order referring the parties te Civil Court—Certificate produced in the 
Cojirt of appeal— Sanad—Construction—Grant of the soil of a village, J, K, 28. 
Omission to obtain previously to suit—Certificates onabling Court to entertain suit 
—Effect of certificate granted after tho hearing, L, 28. 
not obtained when suit filed—Certificate not produced at hearing—Procedure— 

* Practice, M, 28. . 

(Presumption—Revocation, N, 28. 

• Subsequent cancellation of Collector’s,—Effect, O, 28. 

Decree*obt«inej without Collector's—Void, P, 28. 

Collector—Civil Court—Suit to recover share of allowance for particular years— 
Certificate referring to seme years, Q, 29. 

GkniAion in,—Effect, R, 28. 
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THE PROVIDENT FUNDS ACT, 18Q7. 
(ACT IX OF 1897.) 


. [Passed cm the 11th March, 1897.] 

HISTORICAL MEMOIR. 

Year. No. Name of Act. How affected, 

1887 Tit The Provident Funds Act . j Rep. in part. Act XIII of 1998. 

J Amended, Act IV of 1903. 

. An Acffto amgnd tho law relating to Government and othet 1 Provident 
Funds. 

Whereas it is expedient to amend tho law relating to Government 
and other Provident Funds ; It is hereby enacted as follows :— 

Title, extent and 1. (1) This Act may bo called the Provident 

commencement. Fundg Act, 18 97. 

(2) It extends to the whole of British India, including * * British 

.^Baluchistan; and 

(3) It shall come into force at oncq. 

Definition* * • 2. In this Act— 

(1) “ Provident Fund ” means a fund in which the subscriptions or 
deposits of any class or classes of employees are received and held on their 
individual accounts, and includes any contributions, credited in respect of, 
and any interest accruing on, such subscriptions or deposits under the 
rules of the Fund : 

(2) “Government Provident Fund” means a Provident Fund consti¬ 

tuted by the authority of the Government for any class or classes of its 
employees: * 

(3) “ Railway Provident Fund ” means a Provident Fund constituted 
by the authority of the Government of India, or of any company whioh 
administers a railway or tramway in British India, either under a speoial 
Act of Parliament or under contract with the Secretary of State in Coun¬ 
cil or the Government of India, for any class or classes of the employees 
on, or in connection with, such railway or tramway: and 

(4) “ compulsory deposit” 1 means a subscription or deposit whioh 
ip not repayable on the demand, or at the option, of the subscriber or 
depositor, and includes any contribution which may have been credited in 
respect of, and any interest or increment which may liave accrued* on, 
such subscription or deposit under the rules of the Fund. 
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f (Notes). 

Compulsory deposit.” 

41) The expression “ Compulsory deposit ” Is a term of art. • 

The expression “ Corapalfory deposit ” is not merely descriptive of the sum 
deposited, but is a term of art, which by virtue of legislative pro- 
vision includes that which is not within its natural meaning : for it 
* includes any contribution' which may have been credited in respect of 

c and any interest or increment which may have accrued«on such sub¬ 
scription or deposit under the rules of the fund. 6 Bom. L.R. 921 = 
29 B. 259. * . A 

42) Deposit of a Railway servant towards the Provident Fund—Service of the 
Company left. 

The deposit which a railway servant makes towards the Provident Fund is 
compulsory deposit; and it does not cSase to be so wljen be leaves the 
service of the Company. The deposit when it was made was re- 
• payable on demand, and therefore at that time was a • Compulsory 
deposit’; and having.once acquired that character with the attendant * 
consequences it continues to retain it. 6 Bom. L.R. 921 = 29 B. 269. B 


Payment from 
•Government or Rail¬ 
way Provident Fund 
on death of sub¬ 
scriber or depositorr 


3. (1) When a subscfiber to, or depositor in, any 
Government or Railway Provident Fund dies, and the 
sum standing to his credit in the books of the Fund 
does not exceed two thousand rupees, the officer or 
person whose duty it is to make payment of such 
sum may pay it as follows:— 


(a) he may pay it to any person entitled to receive it according to 

the jrules of the Fund or, in the absence of any rule of the 
Fund to the contrary, to any person nominated in writing by 
the deceased subscriber or depositor to receive it; 4 ° 

(b) in any case not hereinbefore provided for, he may pay*it to 

any person appearing to him to be entitled to receive it. 

(2) The provisions of suh-section (1) shall apply to any such sum 
whioh at the commencement of this Act stands to the credit of any 
subscriber or depositor already deceased. 

(3) Nothing in this section shall affect the validity of the rules of 
=any Fund in so far as such rules may provide for the disposal of sums 
exceeding two thousand rupees. 


4. (1) Compulsory deposits in any Government or Railway Provident 

TPund^sGatl not be liable to any attachment* 1 under 

AfXiEHSi 'ziXzP'M A- YtJJfZFWWgB&tS 

of 


Protection to depo- any decree or order of a ' Court; oi justice in respect 
TJ2SZT »nTTJS!r«miSffliy Tnimred by a subscriber to, or 


depositor in, any such Fund, and neither the Official 
Assignee nor a Receiver appointed under Chapter XX of the Code of CiVil 
Procedure shall be entitled to, or have any claim on any such compulsory 
deposit. ^ » 
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(2) 3 Any sum standing to the credit of any subscriber to, or depositor* 
fn any such Fund at the time of his decease and payable under the rules 
of the JPund or under this Act, to the widow or the children, or partly to 
the widow and partly to the children, of the subscriber or depositor,- or to 
stnsh person as may be authorized by law to receive payment on her or 
their behalf, shall vest in the widow or the children, or partly in the 
widow and partly in the ohildren as the case may be, free from any debt* 
or other li&bility incurred by the deceased, or incurred by the widow or 
by the chjldren, or by any one or more of the®, before the death of such 
subscriber or depositor. 

(3) Nothing in sub-section (2) shall apply in the case of any such 
subscriber or depositor as aforesaid dying before the thirteenth day of 

Marqji. 1903# 

(Notes). 


/.—“Compulsory deposits—not be liable to any attachment.” 


(1) Compulsory deposit not liable to be attached. 

The deposit which a railway servant makes towards the Provident Fund, 
being the result? of contributions made by him, not voluntarily, but 
under compulsion, is not liable to be attached as a debt under the 
Civil Procedure Code. 6 Bom. L.R. 931 =*29 U. 259. 0 


( 2 ) Provident Fund of the Corporation of Caloutta not liable to attachment. 

The Provident Fund established by the Corporation of Calcutta to which the 
provisions of this Act were made applicable by the Local Government 
Notification, dated 8th July, 1902, is not liable to attachment. 12 
C.W.N. 688 = 85 0. 641. D 

I 

2.-”Para (2).” . 

Vesting order made after the Act came into operation—Right of the Official 

Assignee to the deposit. 

* • 

The Legislature in enacting this section intended that all right and title of an 
Official Assignee to the deposits referred to in the section should be 
determined as from the coming into operation of the Act. The 
Legislature did not intend that the operation of the section should be 
limited to cases where the vesting order was made after the coming 
into operation of the Act. If this had been the intention some such 
words as, after the commencement of this Act the right, title and 
interest of an insolvent in compulsory deposits in a Railway Pro- 
. vident Fund shall not vest in the Official Assignee under a vesting 

• order made under S. 7 of the Insolvency Act, would have been used. 

26 M. 440. E 


8. No suit or other legal proceeding shall lie 
Protection fer any- against aqy person in respect of anything done or in 
;fSunderthis Ac? good faith intended to be done in pursuance of the 

provisions of this Act. . 



*6 Act IX of 1897 (tafe provident funds act). tSs. 6 & 7 

• 6. The Governor General in Counoil may, in his discretion, by notifi- 

cation in the Official Gazette, extend the provisions ot 
Act°Xi r of° 18?9 C to this Act to any Provident Fund established /or the 

V r i * * >r07 ^ eut benefit of its employees by any local authority within 
the meaning of the Local Authorities Loan Act, 1879. 

(Note). 

“ Power to extend. ...to other Provident Funds.", 

Extentlon of the Act to the Corporation^ Calcutta. 

In the exerciso of the powers vested in the Government under this lection, the 
provisions of the Act were extended to the Provident Fund establish* 
ed by the Corporation of Calcutta by Government Notification dated 
8th July, 1902, and published in the Gazette of India,on the ,12th 

July, 1902. See 12 C.W.N. 033=; 35 0. 641, . F 

* o 

7. Nothing in section 3 shall apply to money belonging to the estate 
* of any European officer, non-commissionecl officer or 

of soidkre. 40081 ^ 68 soldier dying in Her Majesty’s service in India, or of 
any European who at the time of his death was a 
deserter from such service, 
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THE 

BANKERS’ BOOKS EVIDENCE ACT, 1891. 

(ACT XVIII OF 1891). i 

[Passed on the 1st October, 1891.] 




HISTORICAL MEMOIR.. 


Year. 

No. 

<1t Act. 

Name of Aot. 

How affeoted. 

1891 

XVIII 

The Bankers’ Books Evidence 

Act, 1891. 

Amended Aot I of 1898. 
„ *11 of 1900. 


An^Act fco amend fche^law of Evidence with respect to Bankers’ Books. 
Whereas it is expedient to amend the Law of Evidence with respect 
to Bankers’ Books ; It is hereby enacted as follows :— 

* (Notes). 

I—“Act XVIII of 1891 

(1) Statement of objects and reasons. 

For-, see Gazette ol India, 1891, Pt. V, p. 24. A 

(2) Report of the Select Committee. 

For-, see Gazette of India, 1891, Pt. V, p. 189. B 

(3? Proceedings in Council. 

• For-, see Gazette of India, 1891, Pt. VI, pp. 15, 25,117, 185 and 140.6 


Title, extent and 1. (1) This Act may be called the 

commencement. Books Evidence Act, 1891. 

(2) It extends 1 to the whole of British India ; and 

(3) > It shall come into force at once. 


Bankers’ 


* (Notea). 

/.-“Extendi.” 

.(l) Aot has been extended. 

# The-, by notification under 8. 5 of the Scheduled Districts Aot, 1874 

• (XIV of 1874) to British Baluchistan. 8ee Gazette of India, 1896, 

Ft. II, p. 1004. D 

(2) Declared In force. 

It was-, in Upper Burma (except the Shan States) by the Burma Laws 

C . Act, 1898 (XIII of 1898). 

It has been——in the donthal Parganasjby S. 8 of the Boothal Pafganas Settle* 
ment Regulations (III of 1872) as amended by the Sonthal Farganas 
a Justice and Laws Regulation, 1899 (III of -1899J. B 
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Aot XYIII of 1891 (the bankers’ books evidence act). [8. 2 


Definition: Act, un ^ es8 there is something repug* 

nant in the subject or context,— 

[ (l) “ company ’’ means a company registered under any of the 
enactments relating to companies for the time being in force in the 
United Kingdom or in any of the Colonies or Dependencies thereof or in 
3$fitish India or incorporated by an Act of Parliament or of the Governor 
General ft Council, or by Royal Charter or Letters Patent;] 

1 (2) “bank” 1 and “banker” mean— 

(a) any company carrying on the business of bankers, 


(6) any partnership or individual to whose books the provisions of 
this Act shall have been extended as herein-after provided, 

[ (c) any post office savings bank or money order office:] 

(3) bankers’ books ” 2 include ledgers, day-books, cash-books, 
account-books, and all other books used in the ordinary business of a 

bank: . « 

(4) legal proceeding ” means any proceeding or inquiry in which 

evidence is or may be given, and includes an arbitration : , 

(5) the Court ” means the person or persons before whom a legal 
proceeding is held or taken : 


(6) “Judge” means a Judge of a High Court: 

(7) " trial ” means any hearing before the Court at which evidence is 
taken; and * 

(8) certified copy ” 3 means a copy of any entry in the books of a 
bank, together with a certificate written at the foot of such copy thatritis 
.a true copy of such entry; that such entry is contained in one of the ordi- 
hary books of the bank, and was made in the usual and ordinary course 
of business; and that such book is still in the custody of the bank, such 
certificate being dated and subscribed by the principal accountant or 
manager of the'bank with his name and official title. 


Legislative changes. 


(Notes). 


(1) The present definition of “ Company” was substituted for the original 

definition by the Bankers’ Books Evidence Act, 1900 (XII of 1900). 
The original definition ran as follows :— 

“ Company " means a company registered under any of the enactments re¬ 
lating to Companies from time to time in force in* British India, or 
incorporated by an Act of Parliament or of the Governor General in 
Council, or by Boyal Charter or Letters Patent. ‘ 

(2) *Ci. (c) was added by 8. 2 of the Bankers’ Boolp Evidence Act, 1893 (I of 

1893). , 

• * 



Ss. 2 ft 8] Aot XYIII of 1891 (the bankers’ books evidence act). 5 


/ /.-“Ban*." 

leaning of “Bank”—S. 9 of the Bankers' Books Evidence Act. 1879, England. 

. *The word “ Bank” is restricted to (1) banks which have made a return to the 
commissioners of Inland Revenue (auoh return may be prdbed by a 
copy verified by the affidavit of a partner or officer, or producing a 
newspaper purporting to contain such copy published by the Com. 
missioned); (2) Savings Banks certified under the Acts relating thereto 
(such certificates may be proved by an office or examined oepy of the 
certificate); and (8) Post Qffice Savings Banks (proved to be suoh by 
the certificate of the Post-Master General or one of his secretaries). See 
PhipsSn on Evidence, p. 348. F*G 

But by 45 & 46 Viet. C. 72, S. H, sub-S. 2, the word is extended to include 
any banking company to which the Companies Act of 1862 to 1880 
apply, and which the Registrar of Joint Stock Companies shall have 
certified to have furnished to him the list and summary with the 
addition specified by the Act; and whore the bank is a company so 
registered, such certificate must bo produced before the* evidence can 
be used, (Ibid.) H 

2.— tl Bankers' books.” 

-Whether the Loan Register is a Banker’s book within the meaning 
of the Bankers’ Books Evidence Act. 31 C. 284—8 C.W.N, 125. I 


Loan Register. 

Qiucre. 


3 .—“ Certified Copy.” 


Ss. 74, 76, Indian Evidence Aot—Loan Register of the Publio Debt Office In the 
Bank of Bengal—Bankers' Books Evidence Acts (XYIII of 1891 and 1 of 1898). 

(a) The Loan Register of the Public pebt Office in the Bank of Bengal is a 
B publiodocument, within the meaning of S. 74, I. E. A. 31 C. 284 
=8 C. W. N. 125. i 


(b) Any person is entitled to inspect the same and to obtain certified copies 
thereof under S. 76, I. E. A., who can show a p rima facie ease that 
he has an interest for the protection of which liberty to inspect must 
be given (20 M. 189, F.\ Mutter v. Eastern and Midlands lty. Co>, 
L\ R. 38 Ch. D. 92 (106), B .; Rear v. Justice of Staffordshire, 6 Ad, 
and E. 84 (99, 101), cited and followed. (Ibid.) K 

3. The Local Government may, from time to time, by notification 1 
p t t d * n ®' aze ^ 0 » extend the provisions of this Aot 

provisions of Act.” to the books of any partnership or individual carrying 
on the Business of bankers within the territories under 
its administration, and keeping a set of not less than three ordinary, 
account books, namely, a cash-book, a day-book or journal, and a ledger, 
and max, in like manner, rescind any suoh notification. 


(Note). 

/.—" Notification.” 

Jladraa and Bombay. 

• For •notifications by the Government of Bombay extending the Act to the 
books of Messrs. William Watson and Co. qt Bonfbay and Karachi, see 
Bom. Govt* Gazette, 1902, Pt. I, r. 1289, and] as to Madras, see 
Mad. B. * 0„ Vol. I (List). t T L 

11—A 


T 



6 Act XYIII of 1891 (the bankers’ books evidence act). tSs. 4 & 8 


* 4. Subject to the provisions of this Act, a certified copy of any entrjr 

Mode of proof of a bankers’ book shall, in all legal proceedings, be 
entries in bankers’ received as prima facie evidence of the existence of 
1 such entry, and shall be admitted as evidence of the 

matters, transactions, and accounts therein recorded in every case where, 
and to the same extent as, the original entry itself is now by law admis¬ 
sible, but not further or otherwise. , 

(Notes). 

“ Mode of prortt ot entries In bankers ’ books.” • 

(1) Mode ot proof— English Act. 

The mode of proof is different according to the English Act of 1879. 


(3) Banker’s Books-Copies and entries Ac.—Ss. 3,4, 8, Bankers’ Books Evidence 

Act, England. • t 

Copies of entries in banker’s books—i. e., ledgers, day-books, cash-books, 

* account-books, and all others kept in the ordinary basiness of the 
bank (whether for daily use or only occasional reference, Asylum v .' 
Handy sides, 33 T. L. R. 573)—are receivable in all legal proceedings 
(for or against any one, Harding v. Jjftlliams, 14 Ch. D. 1^7) as prima 
facie evidence of the entries, or of the matters, transactions, and 
accounts therein recorded, upon proof that (1) the book was, at the 
time of the entry, one of the ordinary books of the bank; (2) that it 
is in the custody or control of the bank or of the successor of the bank 
' which mado the entry, Asylum v. Handy sides, supra ; and (3) that the 
entry was made in the ordinary course of business [Bankers’ Books 
Evidence Act, 1879, Ss. 3 and 4. Prior to this Act entries in bankers’ 
books could only be proved *by calling the clerks who made them. 

, Cooper v. Marsden, I Esp. 1; in Furnes$\. Cope, 6 Bing.’ll4, however, 
Best, C. J,, allowed a clerk to prove that a certain party had no 
balance at the bank by production of a ledger kept by another jclerk, 
remarking that this was sufficient to prove the negative, though it 
might not have been to prove the affirmative]. See Phipton on 
Evidence, p. 347 (348). M 

Such proof may be given by a partner or officer of the bank, and either orally 
or by affidavit. (S. 4 of the English Act of 1879) (Ibid.) N 

But the copy must be an examined copy, proved orally or on affidavit by some 
person who has examined it with the original entry. (S. 5 of the 
English Act of 1879) (Ibid.) 0 

(8) Admissibility in evidence of certified copies of entries in books of Banks to 
which the Act dote not apply. 

Copies of entries in the books of a Bank which does not come within the de¬ 
finition of a " Company " sb given in sub-S. (1) of S. 3 of the Bankers’ 
Books Evidence Act. though certified in accordance witji the fonpt 
prescribed by that Act, are not admissible in evidence under the pro¬ 
visions of that Aot. 4 C, W. N. 433. P 

(4) Production of banker’s books—Effect. 

The production of banker’s books with the entries of the items constituting tbe 
demand, kept according to the established o us tom of tnahajuns in Chis 
country, is not of itself sufficient evidence to establish a claim. 6 
M. I. A. 432. . 0 

In oideZ'to establish such a claim, a stiict proof of the. debt is required, (JWd.) 



Bs. 8 & 6] Act XYIIi of 1891 (the bankers* books evidence act). T 


t 8.' 1 No officer of a bank shall in any legal proceeding to which thV 

Cose in whioh ^ank * s no ^ a P art y b® compellable to produoe any 
officer bank not banker's book, the oontents of whioh can be proved 
ducebooks* *° Pr ° un ^ er Act, or to appear as a witness to prove the 
, ' matters, transactions, and aooounts therein reoorded,. 

unless by order of the Court or a Judge made for speoial oause. 


(Note), 

Sections.” 

Production of original books—S. 6, English Act of 1379. 

No banker or officer of a bank is, in any legal prooeediags to which the bank is 
not a party, compellable to produce the bank books, or to appear as a 
witness to prove their contents, unless by order of a Judge for speoial 
cause. Sec Phipson on Evidence, p. 348. R; 


6. 1 tl) 2 On the application of any party 8 to a legaf proceeding, 
the Court or a Judge may order that such party be at 
Inspection of books liberty to inspect 4 and take copies of any entries in a. 
judges. banker s book for any of the purposes of such proceed¬ 

ing, or may order the bank to prepare and produce, 
within a»time to be specified in the order, certified copies of all such entries, 
accompanied by a further certificate that no other entries are to be found 
in the books of the bank relevant to the matters in issue in such proceed¬ 
ing, and such further certificate shall be dated and subscribed in manner 
hereinbefore directed in reference to certified copies. 

(2) An order under this or the preceding section may be made 8 
either with or without summoning the bank, and shall be served on the* 
bank three dear days (exclusive of bank holidays) before the sapne is to be 
obeyed, unless the Court or Judge shall otherwise direct. 

(3) The bank may, at any time before the time limited for obedience 
to any such order as aforesaid, either offer to produce their books at the 
trial, or give notice of their intention to show cause against such order,, 
and thereupon the same shall not be enforced without further order. 

* (Notea). 

I.—“Section 6 ." 

Inspection—S. 7, Bankart’ Books Evidence Act of 1379, England. 

• Under S. 7, a Court or Judge may, on the application of any party to a legal 1 
proceeding, empower him to inspect and take copies of entries in the 
accounts either of parlies (see Lister v. Varley, 89 L.T.J. 333) or 
Strangers (provided such entries would have been admissible in evidence 
prior to the Aot, Howard v. Beall, 33 Q.B.D. 1.; South Staffordshire 
Co. v< Ebsmith k (1895), 3 Q.B. 669 ; M’Qorman v. Kiemns, 86 Ir. L . 
T.R; but see Pollock v. Oarle, (1S98), 1 Ch. 1, in which tha£.A.‘refused 
to make such an order in the case of third persons who were netthef 
actual nor constructive parties in the Case, g.g., as to the bank 



4 Aot XYIII of 1891 (the bankers’ books evidence act). [8.0 


/. — “ Section 6 , '~-(Concluded), 

balance of a Company in an action against one of its directors for 
inducing a purchase of its shares by alleged misrepresentatwifa as to 
such balance). ® 

And even in the case of Banks in Scotland and Ireland (Kissam v. Link, 1896, 
1 Q.B. 574), for the purpose of the proceedings (S. 7 ; see Parnell v. 
Wood, 1892, P. 137 ; Fitzpatrick v. M' Donald, 30 L.R.I. 249 ; Perry 
v. Phosphor Co., 71 L.T. 854) ; but not for ulterior purposes,'e.p., to 
support a libel stating that the plaintiff was a man of no means 
(Emmot v. Star Newspaper Co., 62 L.J.Q.B. 77) (Jbid.) ^ T 
Such order must, unless otherwise directed, be served* upon the bank three 
clear days (exclusive of Sundays and bank holidays) before it is to be 
obeyed. (Ibid.) U 

The Court may mako the order ex parte, but tho power should be exercised 
with care ; it may also be made without any affidavit^in support of 
the application— e.g., where the materiality of the entries appearsuby 
( the pleadings, but the inspection should be limited to the period covered 
by the matters in dispute (Arnott v. Hayes, 36 Ch.D. 731.) (Ibid.) Y 

2 “ Para. /." 

Para. 1— Scope. • • 

This provision is not intended to give a right of discovery against third parties 
who have nothing to do with the litigation. Pollock v. Oarle, (1898], 
1 Ch. 1. . * 


3.— “ Any party.” 


Scope of section. 

This section which corresponds with the first part of Bankers’ Books Evidence 
Act, 1879, in England, oontemplates any party to a legal proceeding 
making the application. 5 Bom. L.R. 865 (867). • X 


4.—” To inspect.” 

Right to inspect'. c 

‘ (ft) It may be that the Legislature intended to recognize the right to inspect 
publio documents generally for all persons, who can show that they 
have an interest, for the protection of which it is necessary that 
liberty to inspect such documents should be given. 20 M. 189 (196) 
(P.B.); 31C. 284 (293). Y 

(b) In Mutter v. The Eastern and Midlands Railway Company (1888), L.R. 
38 Ch. D. 92, 106, referred to by the Full Bench in the Madras case, 
Lord Justice Lindley made the following remarks: “When the right 
to inspect and take a copy is expressly conferred by Statute, the 
limit of the right depends on the true construction of the Statute. * 
When the right to inspect and take a o6py is not expressly conferred, 
the extent of such right depends ou the interest which the applicant 
has in, what lie wants to copy, and what is reasonably necessary for 
the protection of such interest. The common law right to ^inspect 
and take copies of public documents is limited by this principle, as is 
shown by the judgment in Rex v. Justice of Staffordshire, (1887), 6 
Ad.- and E. 84, 99,101.” See 31 0. 284 (293). Z 

<c) For persons interested “every officer appointed by law to keep orders ought* 
to deftm himself a trustee” for the purpose of the production of such 
documents. Per Lord Denman , C.J., ip Rex v, Justice of Stafford - 
shi^e, 6 Ad. and E. 89, 101 (Ibid.) . A 



8s. 6 & 7] Act XYIU of 1891 (the bankers' books evidence act). & 

, 5 .—' "An order.... be made.” • 

•Book« of bank—Inspection—When notice necessary before Order. 

# (a) Where a party desires an order under this section on his own behalf the 
Court ought to grant it ex parte. [Ibid.) • B 

(6) But where he applies against the other party the Court ought not to make 
1 the order without notice to that other party. (Ibid.) C 

(c) Where however the Court is not satisfied that the application is not for tbn 
purpose of obtaining inspection beyond what is allowed •under the 
ordinary procedure, the Court ought to refuse the application under 
thissoction. (Ibid.) • D 

The costs of any application to the Court or a Judge under or 
for the purposes of this Act, and the costs of anything 
done or to be done under an order of the Court or a 
Judjje made finder or for the purposes of this Aot, shall be in the discretion 
of She Coiyrt or Judge, who may further order such costs pr any part- 
thereof to be paid to any party by the bank if they have been incurred in 
consequence of any fault or improper delay on the part of the bank. 

(2) %\ny order made under this section for tho payment of costs to or 
by a bank may bo enforced as if the bank were a party to the proceeding. 

• (3j Any order under this section awarding costs may, on application 

to any Court of Civil Judicature designated in the order, bo executed by 
such Court as if the order were a decree for money passed by itself: 

Provided that nothing in this sub-section shall be construed to 
derogate from any jjower which’the Court or Judge making the order may 
possess for the enforcement of its or his directions with respect to the- 
payment of costs. 


7. (1) 

Costs. 
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'J?HE INDIAN INCOME-TAX ACT, 1886. 

(ACT II OP 1886). 


[Passed on the 29th January, 1886.] 

HISTORICAL MEMOIR, 


Year. 

No. 
of Act. 

• 

Name of Act. 

How affected. 

i 860 

XXXII 

Income-tax 

Rep., Act VIII of 1868. 

1861 

XX* 

Do. 


1862 

IX 

Do. 

„ „ VII of 1868. 

1862 

XVI 

Do. 

„ „ VIII «f 1868. 

1863 

XXVII 

Do. 


1869 

IX 

Do. 

„ „ XVI of 1870. 

1869 

XXIII 

Do. 

„ „ Do. 

1870 

.XVI 

Do. . 

„ „ XII of 1871. 

1871 

XII 

Do. 

„ „ XVI of 1874. 

1872 

VIII 

Do. 

„ „ Do. 

• 

Epi furth 

er Acts, see also the first Schedule to 

Act II of 1886, infra. 

1886 

11 

Income-tax 

• 

Rep. in part, Act XII of 1891 
VI of 1902. 

Amended, Act XI of 1908. 


f ■ 

An Act 1 for imposing a tax on incomo derived from sources other 


than agriculture. 

• Whereas it is expedient to impose a tax on income derivod from 
sources other than agriculture ; It is hereby enaotod as follows 


(Notes). 

I.— " Act.” 

(1) Short title. 

The “ Indian Income Tax Aot 4 ” 1886 -See the Indian Short Titles Act, 1897 
(XV of 1897). k 

(2) Legislative Papers. 

For statement of objects and reasons, see Gazette of India, 1886, Pt. V, p. 38. 

For Report of the Seleot Committee, see Gazette of India, Pt. IV, p. 41. 

For Proceedings in Connoil, see Gazette of India, Supplement, pp. 45, 179 and 
214. . B 

(3) Rule*of Government of India. 

For consolidated rules mado under the powers conferred by the Aot, see Gazette 
of India, 1890, Pt. I, p. 409; Gen. R. and O. C 

44) Object of the Act. 

The .Act is built on the foundations laid some years previously for the License 
Tax Act, and is not an introduction, but an enlargement, jm exten¬ 
sion, and equalisation of direct taxation. Colvin’s speech in intro- 
, duoing the Income Tax Bill. D 

12—A 
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/.—" Act ” —( Concluded ). 

(5) Scope of the Act. 

Now, the Income-tax Aot declares that it is an Act intended to impose a tax 
0 on income derived from sources other than agriculture. 6 C.W.N. 
128 (130)=28 C. 637. E 

Under the License Tax Acts only profits derived from trades, dealings and 
industries were taxed , but under the Income Tax Act all sources of 
income excepting agriculture and operations subsidiary thereto and 
certain other sources of income specified in S. 5 are taxable. 

(6) Construction of the Act. 

It may be taken as a woll settled rule of law, that the subject is not to bo 
taxed, unless tho language of tho Statute dearly imposes the obliga¬ 
tion, and in a case of reasonable doubt, the construction*most beni- 
fieial to the subject is to bo adopted. 34 C. 257 (268)* 5 C.L.JP148 
(156). ' p 

Per Lord Russel, C. J .—The duty of the Court is to give ofiect to the intention 
of the Legislature, and that intention is to bo gathered from the 
' language employed ; but when once it js ascertained, it is ngt open to 
the Court to narrow or whittle down the operation of the Act by 
considerations of hardship or business convenience or the like. 
Attorney-General v. Carlton Bank (1899) 2 Q.B. 158 (164), referred in 
34 C- 257- f G 

Per Lord Cairns: The rule means little more than this, that inasmuch as 
there was not any a friori liability in a subject to pay any particular 
tax, nor any antecedent relationship between the tax-payer and the 
taxing authority, no reasoning founded on any^supposed relationship 
of the tax-payor and tho taxing authority, could be brought to bear 
upon the construction of the Act, and, therefore, the tax payer had a 
right to stand upon the literal construction of the words used, whatever 
* might bo the consequences. Pryce v. Monmouthshire Canaland r Ry. 
Cos., (1879) 4 A.C. 197 (202), referred in 34 C. 257. H 

Per Lord Cairns A Taxing Act must bo construed strictly. Thore must be 
words to impose the tax, and if words are not found which impose the 
tax, it would not be imposed. Cox v. Rabbits (1878) 3 A. C. 473 (476) 
referred in 34 C. 257. 0 j 

Per Lord Halsbury In construing Act which professes to impose a charge 
we have no governing principle of the Act to look at; we have simply 
to go on the Act itself to see whether the duty claimed is that which 
the Legislature has enacted. It is necessary to state, however, 
that this rjile, while valuable as a caution, cannot be taken as sub- 
stantially varying tho ordinary rules for construing all statute*, Lord 
Advocate v. Fleming (1897) A.C. 145 (152) referred in 34 C. 257. J 

(7) Machinery of assessment and appeal. 

The machinery of assessment and appeal provided by the Licensing Act bar 
been retained as far as possible, so ni to minimise, where it cannot be 
wholly avoided, the chances of inquisitorial or vexatious proceedings. 
Colvin’s speech in introducing the Bill. g 
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CHAPTER I. 


i Extent and com¬ 
mencement. 


Preliminary. 

1. (l) This Act extends 1 to the whole of British India 2 , and applies 
also, within the dominions of Prinoes and States in 
India in alliance with Her Majesty, to British subjects 
, in those dominions who are in the service of the Go* 

vernment flf India or of a looal authority established in the exercise of the 
powers of the Governor General in Council in that behalf; and 

(2) }t shall coifte into force on the first day of April, 1886. 

(3) [Rep. by the Repealing and Amending Act, 1891 (XII of 1891.)] 

(Notes). 

“ Extends.'' 


Places to which the Act is extended. 

Act II of 1SS6 has been declared in force in the Santhal Parganas by the San- 
thal Parganas Settlement Regulation, (III of 1872), S. 3, as amended 
by the Santhal Parganas Justice and Laws Regulation, 1890 (III of 
1899). * 

Tho Act has been previously extendod to theso Parganas under S. 5 of Sche¬ 
duled Districts Act, 1874 (XIV of 1874), Gazette of India, 1820, Pt. I, 
p. 974. 

It has also been declared in force in Upper Burma (exoept tho Shan States) by 
the Burma Laws Act, 1898 (XIII of 1898), S, 4 and Sch. I. L-N 


2.-"British, India." 

Statute 21 and 22 YIc-T C. 106. 

“ British India ” moans the tsrritories for tho time being vested in her Majesty 
t # by the statute 21 and 22 Victoria 106, Act XII of 1891, Schedule I. 0 

^2. On and from the day on which this Act comes into fbree the 
enactments specified in the first schedule to this Act 
Repeal * shall be repealed, except as to fees payable and other 

sums due under those enactments and the mode of recovering the same. 

. 3. In tips Act, unless there is something repug- 

eamtions, nant in the subject or context,— 

(1) “ local authority ’* means any municipal committee, district 

board, body of port commissioners or other authority legally entitled to, or 
entrusted by the Government with, the control or management of any 
municipal or looal fund. , 

(2) b*“ company ” means an association carrying on business in British 
India, whose stock or funds is or are divided into shares and transferable, 
whether the company is incorporated or not, and whether its principal' 
*place of business is situate in British India or not : 

* (3) “prescribed” means* prescribed by the Governor General in 

Council by notification it^ the Gazette of India, or by the Governor Gene¬ 
ral in Council or a Local Government by rules made undgr this Act; 



E8.3 


6 Aot II of 1886 (the Indian income-tax act). 

*■ (4) " salary ” 1 includes allowances, fees, commissions, perquisites 

or profits received, in lieu of or in addition to a fixed salary, in respect of 
an office or employment of profit; but, subject to any rules which may be 
prescribed in this behalf, it does not include travelling, tentage, horse or 
sumptuary allowance, or any other allowance granted to meet speoifio 
expenditure: 

(5) income” means income and profits accruing and prising or 
received in British India, and includes, in the case of a British subject 
within the dominions of a Prirfee or State in India ip alliance with Her 
Majesty, any salary, annuity, pension or gratuity payable to that subject 
by the Government or by a local authority established in the exercise of 
the powers of the Governor General in Council in that behalf: * 

ffi) “ Magistrate ” means a Presidency Magistrate or a‘Magistrate of 
the first or second class : • 

(7) “ person ” includes a firtn and a Hindu undivided family: 

(8) “ defaulter ” includes a company or firm making default under 

this Act: * f 

2 (9) “ Collector ” means theohief officer in charge of the revenue-ad¬ 
ministration of a district, and, in a presidency-town, any officer whom the 
Local Government, by notification in the Official Gazette, may, by name 
or by virtue of his office, appoint to be a Collector for the purposes of this 
Act; in the case of a company or firm, it means the Collector, as here de¬ 
fined, of the district or presidency-town* in which its principal place of 
business in British India is situate ; and, in the case of any ottfer person 
ohargeable under this Act, it means the Collector, defined as aforesaid, of 
the District or the presidency-town in which the person has his residence. 

(10 T " principal officer,” used with reference to a local authority 
or a oompany or any other publio body or association not being a local 
authority or company, means — 

(a) the secretary, treasurer, manager or agent of the authority, 
oompany, body or association; or, 

(b) any person connected with the authority, company, body or 

association upon whom the Collector has oaused a notice to be 
served of his intention of treating him as the principal officer 
thereof and; 

(11) " Part “ meahs a Part of the second schedule to this Aot. 

4 

(Notea). 

I.—" Salary." 

(1) Salary—Money used by Sajladanaahln for hia maintenance. , 

TJhe money tohioh a saijadanashin appropriates out, ol the Khankah income, 
for his own maintenanoe, is not a salary or remuneration for his ser¬ 
vices within the meaning of this clausa, 7 0.647. (j P, 
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L—“Salary ‘’—(Cmaludefi. 
t2) Tentage allowance, whether salary. 

a The tentage allowance included in the pay and the Indian Allowances of an 
officer in military employ under Art. 748 of the Army Regulations, 
India, Vol. I, Ft. I shall be deemed to bo salary, unless the officer 
has provided and has in his possession the camp equipage of his 
rank in a serviceable condition, See Appondix A. ^ 

(3) Horse allowance—Salary. • 

The horse allowance shown as included in the consolidated or staff pay of the 
^ several appointments apeciflod in*Art. 91 of the Army Regulations, 
India,* Vol, I. Pt- I. shall bo deemed to be salary, unless the officer 
has provided and actually maintains the number of 6ona fide charges 
- prescribed for his rank. See Appendix A. R 

• • 2. Section 3 (9). " 

Polltbal Officers Invested with powers of Collector. 

For a list of Political Officers invested with tho powers of Collector for the 
purposes of this Act, see Appendix A. S 

CHAPTER II. 

Liability to Tax. 

4. Subject to the exceptions mentioned in the next following section, 
there shall be paid, in the year beginning with the first 
the^ax!* 68 Ia 6 t0 day of April 1886, and in eaoh subsequent year, to the 
credit of the Government of India, or as the Governor 
General in Cpuncil directs, in respect of the sources of income 1 specified 
in the first column of the seccmd schedule to this Act, a tax at tho rate 
specified id that behalf in the second column of that schedule. 

(Notes). 

General. 

(1) irfcome-tax, nature of—Road cess. 

The income-tax is a tax imposed by the Legislature of the Government of 
India upon all the people of India whose incomes exceed a certain 
amount. It forms part of the financial system of India, and is levied, 
mainly, if not entirely, for the purpose of all India, The subject- 
matter of the tax is a man’s annual income from whatever source 
derived, and is levied upon what actually comes into his hands as 
inoome and not upon the value of his property. But the Road oess 
under Bengal Act X of 1871 is levied by a local Legislature. It is not 
a tax upon inoome, but is a tax upon immovable property, assessed 
upon the annual value of the property, 4 # C. 576 (580). T 

(3) Double taxation—Income-tax and ceases. 

(a) Courts always look with disfavour upon double taxation, and statutes will 
be construed, if possible, so as to avoid doable taxes. When legislative 
intent is clear and uomistakeable, effect must be given to the 
statutory provisions on the subject. The question of double taxation 
is one of expediency for the consideration of legislature ;,it cannot 
be affirmed as a matter of course that double taxation is forbidden. 
34 0.257 - 5 C.L.J. 148 (174). . U 
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General— (Concluded). 

(b) It cannot be affirmed, as a general proposition, that the liability to pay 

income-tax carries with it, as a necessary consequence, exemption 
from road and works cesses. 35 C. 82 (F.B.) = I1 C.W.N. 1053 = 6 
C.L.J. 342. Y 

(c) Lands from which profits subject to income-tax are derived are not assessed 

with road cess tax except when such land is usod for agricultural 
purposes. 28 0. 687 = 6 C.W.N. 128. • w 

/.— "Income." 

(1) Term “ Income ” defined. 

The term “ income” is doflued in the Oxford Dictionary, Vol, Vf p. 162, to 
be “ that which comes in as the periodical produco pf one’s work, 
business, lands, or investments, considered in reference to its amount, 
and commonly expressed in terms of money ; annual or periodical 
, receipts accruing to a person or corporation. 34 C. 257 t-5 C.L.J. 148 
(172). * X 

(2) Income—Principal debt repayable by periodical instalments. 

C 

Where a principal debt is made repayable by periodical instalments, none of 
the instalments, is chargeable with income-tax ; where, therefore, the 
purchase money of an estate is made, payable by periodical instalments, 
although oach instalment may in substance, partially cohsist of in- 
- terest : the poriodioal instalments are not liable to be assessed with 
income tax. Foley v. Fletcher (1858), 3 H, and N. 769 referrred in 34 

C. 267. Y 

• . 

(3) Income—Annuity representing capital. • , 

* 

Where the Secretary of State had power to contract by purchase a railway, 
paying for the purchase, the full value of all the shares of tjie com¬ 
pany, with the option of paying, instead of a gross sum, an annuity 
for a term of years, each instalment of the annuity representing in 
substance an instalment of the purchase money, and interest on the 
amount of the purchase money unpaid, held, that as capital could not 
be taxed as income, income tax was not payable upon that part of the 
annuity which essentially represented capital. Secretary of State v. 
Scoble. (1903) A.O. 299 referred in 34 C. 257. Z 

(4) Mineral lease, Nature of. 

• 

(a) Although a mineral lease, whon properly considered, is really a sale out and 

out of a portion pf the land, that does not justify the inference that 
no income tax should be imposed on the rent roserved in the mineral 
lease. I^ord Blackburn in Coltness Iron Co. v. Black (1881), 6 A.C. 
315 (835) referred in 34 0. 257. “ K 

( b) The occupation of mine is only valuable by removal of portions of the soil, 

and whether the occupation is paid for in money or in kind-ins fixed 
beforehand by contract or measurod afterwards by the aotual produce 
—it is equally in substance a rent, inasmuch as it is the compensation 
which the occupier pays the landlord for the species of occupation 
which the oontraot between them allow#. Reg v. Westbrook and Beg 
V Everist (1847), 10 Q.B. 178=74 R.R. 248, referred itv.34 G. 259. B 
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/.—“Income ” — (Concluded,)* * 

ft) Income—Royalty from mines. 

fri) The word “ income " is as large a word as can be used to denote a person’s 
receipts and it is wide enough to inolude royalty received Iron mine. 
Sir George Jessel in re Huggins (1882): 51 L.J. Ch. 898, referred in 
34 0. 257. C 

(b) Money received as royalty from a mine is “ income," and distributable as 

. such, and not as a part of tho corpus of the estate, because gpyalty is* 
the most appropriate word to apply to rental based on the quantity of 
coal or other mineral that is or may be taken from a mine. Haynolda 
v. Ilarma (1893) 55 Fed. Rep. 783 (800), referred in 34 C. 267. D 

(c) As tho term “ income " as usod in this section is comprehensive enough to 

include a royalty recoived by an owner on tho coal raised in tho mines 
and is not exempted from the operation of S. 4 by reasons of the 
•exceptions specified in S. 5 of the Act, and, as income, it is liable to 
w be assessed with incomo-tax. 34 C. 257 = 5 C.L.J. 148. E 

(d) The term “ income " includes a sum accruing as royalty undo! an oil lease 

of land, granted in consideration of a royalty of part of the' oil. In 
re Woodburn's Estate 11881) 138 P.C. 606 = 21 Am. St. Rep. 932 
referred in 34 Ot 257. 


( 6 ) Sajfadanashia of Sasseram khankah, whether liable to income-tax. F 

• The Sajjadnnoshin of Sasseram Khankah is not assessable with income-tax 
8 under tho provisions of this section, in respect of such moneys as he 
derives from the properties appertaining to Khankah for the purposo of 
his own maintenance and tho maintenance of his family, tho money 
that he appropriates, out of the Khankah income, for such purpose, 
not being a “salary* or remuneration for his services within the 
* meaning of S. 3 of tho Act. 27 C. 674. 0 


Exceptions. 
' (a) 


(b) 


3. (1) Nothing in section 4 shall render liable to 
the tax— 

any rent or revenue derived from land which is used for agri' 
cultural purpose 1 and is either assessed to land-revenue or 
subject to a local rate assessed and collected by officials of the 
Government, as such ; or 
any income derived from— 

(i) agriculture, 2 or 

(ii) the performance by a cultivator or receiver of rent-in-kind of 
any process ordinarily employed by a cultivator or receiver 
of rent-in-kind to render the produco raised or received by 

• him fit to be taken to market, or 

(iii) the sale by a cultivator or receiver of ront-in-kind of the." 
t produco raised or received by him, 3 when ho does not keep:: 

a shop or stall for the sale of such produce or 


4 (c) *any building owned and occupied by the receiver of the rent 
or revenue of any such land as is referred to in clause* (a), or 
fry the cultivator, or the receiver of rent-in-kipd, of any land 
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with respect lo which or the produce whereof any operation^ 
mentioned in clause (6) is carried on: 
t Provided that the building is on or in the immediate ^rtcinity 
of the land and is a building which the receiver of the rent or 
revenue, of the cultivator or the receiver of the rent-in-kind 
% by reason of his connection with the land, requires as a 
«J dwelling-house, or as a store-house, factory or «oth'er out¬ 
building ; or 

(d) any profits of a shipping company incorpprated or registered 

out of British India having its principal place of business 
out of India and its ships ordinarily engaged in seagoing 
traffic out of Indian waters; or * 

( e) any income derived from property solely employed for religious 

or public charitable purposes 5 ; or . 

(/) any income which a person enjoys as a member of a company ' 
or of a firm or of a Hindu undivided family when the company 
or the firm or the family is liable to the tax ; or, « 


%) subjeot to any conditions and restrictions which may be pre¬ 
scribed in this behalf, suoh portion, not exceeding one-sixth,.of 
the income in respect where of a person would, but for this ex¬ 
ception, be chargeable under this Act, as is deducted from the 
salary of the person under the authority or with the permis¬ 
sion of the Government for the purpose of securing a deferred 
annuity to him or a provision to his wife or ohildreh after his 
death or is paid by the person to an insurance company in 
respoct of an insurance or deferred annuity 7 on his ovfn4ife 
* or on the life of his wife; or # 

(h) any interest on stook-notes ; or 

(t) the salary of any officer, warrant-officer, non-commissioned 
offioer of private of Her Majesty’s Forces or of Her Majesty’s 
Indian Forces 8 who is not in an employment which, accord¬ 
ing to the ordinary practice* is held indifferently by military 
persons and civilians, and whose palary does not exceed five 
hundred rupees per mensem; or 

0) any person whose income from all sources is less than [one 
thousand] rupees per annum. 

8 (2) An officer or servant is not exempt from taxation under*$his Act 
by reason only of the income of his employer being exempt therefrom 
under this section. 


(Notes). 

Legislative change. 

* V& words “one thousand*’ in S. 5 (1) (?) were substituted for five “hundred " 
by the Indian Inoome Tax (Amendment) Act. 1903 (XI of 1903), 
% 8 (»• r H 


e 
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!•—“ Land which Is used for agricultural purposes.” § 

‘Profits of mela. 

• The land on which a mela ia hold, is no doubt land used foe purposes of agricul¬ 

ture, when it is not being used for the purposes of the mela ; but 
when it is being used for the purposos of the mela , it is not being 
used for the agricultural purposes and therefore the profits of the 
mela are not incomes which would bo exempted from income-tax 

• # undor S. G of Act II of 1886. 6 C.W.N. 128 = 28 0. 637. , I 

2.—" Agriculture .'' 

(1) Exemption. • 

This section exempts from the liability to the tax, incomes derived from 
agriculture or operations connected with agriculture. 6 G.W.N. 128 
• • =28 0.637. J 

(2) 3ajjadar>£shin of Sasseram Khankah, whether liable to be assessed with 
‘income-tax. 

See 27 C. 674, under S. 4, supra. K 


3.—“ Sale — him." 

Scope of fflause (1) (A) (Hi). 1 

It may be argued with some plausibility, that this clause must have boon 
. introduced, because the general words used in 8. 4 aro wide enough 

* to embrace incomes derived from the sale of the produce or part of 

the soil. It is not necessary, however, to draw any such inferenco 
from the clause in question, bccauso it is quite possible that the 
clause may have been put undor the influence of excessive caution, 
and it is not safe t® draw any inference from what may bo a super- 
• fluous provision. 34 G. 257-=5 C.L.J. 148 (173). L 

4.—"Section (5) (/) (c)." 

if J ( 

Prinoiple of exemption. 

* This clause exempts from liability to the tax tho whole of the annual value of 
buildings which landholders and agriculturists own and occupy on, 
or in the immediate neighbourhood of, tho land thoy hold and 
cultivate, and which arc necessary to them in the exercise of their 
vocation as landholders and agriculturists. Thus, while a land¬ 
holder will be exempt from the tax in rospect of the annual value 
of the homestead (if any) appurtenant to his land, he will be 
■ assessable in tespoct of any other house he may own and occupy. 

Report of the Select Committee. H 


S.—“Solely employed tor religious or public charitable purposes." 

(1) Scops of the clause—Educational endowments. • 

^Dhis clause is based on a similar clause in Act VIII of 1872. The exception 
is sufficient to cover educational endowments, and does not, as lias 
* been suggested, open a door to the evasion of the Act by colorable 

’ gifts to idols or any like devise. Report of the Select Committee. If 

(2) Sajjadanasbln of Sasseram Kbankab , whether liable,to be assessed with 
income tax. 

8ee.under S. 4, supra, 27 C. 674, 

• * > 

13—B 
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c 5.—“Solely employed for religious or public charitable purposes" 

—(Concluded). 

(3) Cl*lm for exemption—Certificate. 0 

Any claim under this sub-section to exemption from tho levy of the tax on 
the interest of securities employed solely for religious or public 
charitable purposes, within the meaniug of the clause, must be 
supported by a certificate from the Collector, which shall be in Form 
D. See Appendix A. # ^ 

6—“Section (S) (1) (g).“ 

(1) Clause baaed on the English Lai/. • * 

This olauso, excepting from liability to tho tax any portion, not exceeding 
one-sixth, of his income, which a person payB either to the Govern¬ 
ment or to a company in respect of lifo-insurance or deferjed annuity, 
is based on tho English Law. Report cf tho seloct Committee. 9 

(3) Exemption—Limitation. • 

A claitn to exemption preferred under the clause on that portion of income 
taxable under Part I’of the second sehodulo of tho Act which is 
paid as a premium to an Insurance Company shall not be entertained 
if tho claim is made after the expiration of six months from the last 
day of tho financial yoar during which tho premium was paid. Seo 
Appendix A. R 


7 .—“In respect of an insurance or deterred annuity.” • 

(1) Deduction for what purposes to be made. 

Tho amounts exempted from the tax by this clause shall not be deducted 
from income for the purpose of determining whether the income is 
liablo to the tax, or of dolerminiifg under Pt. I pf the second schedule 
of the Act tho rato at which the tax shall be levied. See Appendix 
A'. S 

(9) Premium payable in sterling-Deduction. * * 

When a deduction is mado from the amount of salary, pension, or annuity 
% liable to assessment on account of paymont made to a Life Insurance 

Company,' the sum doducted shall, if the premium is payable in 
sterling, be the actual cost of remittance as stated by the assessoo; 
or, if the assesseo is unable to state such aotual cost, the equivalent 
in rupees of the sterling paymont calculated at the official rate of 
exchange for tho year in which \he deduction is made. See Appendix 

A * . T 
? (3) Deduction on amount of insurance—Proof. 

A deduction, suoh as is mentioned above, must bo supported either— 

(1) by the original receipt of the Insurance Company ; or (2) in tho case of a 
deduction t claimed by a servant of the Government or of a local 
authority by a copy of the same presented, together $th the 
original, to the officer who pays the salary, pension, or annuity, and 
attested by that officer, who should, after suoh attestation, return 
the original; or ’ 

(3) by a duplicate receipt given by the Insurance Oompanv ; or 
. W) by a oertifccate of payment given by the insurance Company. * 

Inf oases (1), (3) and (4), tho receipt or certificate should be returned as soon 
as the fact of payment is admitted in the due course of audit. 
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7—“ la respect of an Insurance ro deterred annuity”—(Concluded). • 

Where the Collector is satisfied that none of the above prescribed documents 
can be produced without an amount of delay, expense, or inconvenience 
which, under the circumstances of the case, would be unreasonable, he 
may aooept suoh other proof of payment of the premium as he may 
deem sufficient. See Appendix A, U 


8 " Her Majesty’s Indian Forces.” , 

Indian Marine service. * 

Officer and men of the Indian Marine service shall not, for the purposes of this 
clause be treated as belonging to Her Majesty’s Indian forces. See 
Appendix A. V 


Scope. 


9.—“ Sub-section 2." 

TbiH sub-section makes it clear that a salariod manager of land is not exempt 
from the tax by *reason only of the income of his employer being 
• exempt therefrom. Report of the Select Committee. % W 


6. The Governor General in Council may, by notification 1 in the 
P w o m kc ^ a/etfce exempt from liability to the tax the 

exemptions. whole or any part of the income of any class or tribe, 

or of any persons residing in any specified area, and 
may, by # a like notification, revoke the exemption. 

(Note). 

1.—” Notification.” 

Consolidated Notification. 

For the consolidated notification as to exemptions from tax and assessment 
under the Act issued under this section and S- 38, see Gen. R. and 0. 
and Gazette of India, 1907, Pt. I, p. 311. Appendix A. X 


CHAPTER III. 

Assessment and Collection. * 

A.—Salaries and Pensions. 

7. In the case of a person receiving any salary, 1 annuity, person, 
pension or gratuity from the Government, any sum 
Mode of payment payable to him by the Government in respect of the 
ment Officials and salary, annuity, pension or gratuity, shall be reduced 
pensioners. by the*amount of the tax to which he is liable under 

Part I in respect thereof. 

(Note). 

, /.—" Salary” 

Deduoilba compulsorily made. 

Any sums such as payments to regimental mess or band funds or the like 
compulsorily stopped from salary by the orders, or the approval, 
of the Government, shall ho deducted from the salary previous to 
• assessment. 

A portion of salary withheld in pursuance of an order of* Court is, not* sum 
compulsor^y stopped from salary within the meaning of this rale.* 
« See Appendix A. , Y 
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6 8 . (l) In the ease of a person receiving any salary, annuity, pension 

or gratuity, from a local authority, the tax to which he 
Mode of payment j 8 liable under Part I shall, at the time of the payment 

L n nd Ca p e o^ionerr n of to him of any of the salary, annuity, pension or gra- 
local authorities. tuity, be deducted therefrom by the officer whose duty 

it is to make the payment, and be paid by that officer 
“within tfie prescribed time to the credit of the Government o f f India * or 
as the Governor General in Council.directs. 

(2) If that officer does rfot deduct and pay thp tax as required by 

sub-section (1), ho shall, without prejudice to any other consequences 
which he may incur, be deemed to be personally in default in respect of 
the tax. * * 

(3) If, when any payment is made, the tax is from afiy caus# # not 
deducted, i^may, and on the requisition of the Collector shall,.be deduct¬ 
ed when any salary, annuity, pension or gratuity is subsequently paid to ' 
the person liable to the tax. 

(4) The power to deduct under this section shall be without pre¬ 
judice to any other mode of recovery. 

(Notes). t • 

/.—“And be paid.. ..of the Government of India.” 


(1) Deduction (or Balary—Time within which amount to be paid to the Government 
of India. 

The time within which amounts deducted from salary, annuity, pension or 
gratuity, paid by a Local Authority under S. 8, Shb-S. (*) of the Act 
must bo paid to the credit of the Government of India, is fixed at one 
week from the date of payment of the salary of pension, annuity, or 
, gratuity. See Appendix A. Z 

I. 

(2) Payment to credit of Government-Form. 


The payment to the credit of Government shall be made by remmitting the 
amount to the Collector with a statement giving the following parti¬ 
culars for each person from whom the tax has been realized:— 

(1) Name 

(2) Period for which the salary, pension, or annuity has been paid. 

(8) Amount of salary, pension, annuity or gratuity paid. 

(4) Amount of tax. a 


9. (l) The tax to which a person receiving any salary, annuity, pen¬ 
sion or gratuity from a company, or from any other 
public body or association not being a local ai^hority 
or company, or from a private employer, is liable 
under Part I shall be payable by him at the time when 
any portion of the salary, annuity, pension or gratuity * 

_ is paid to him. . • < 

, • • 

(2) The Collector may, subject to suoh conditions as may be prescrib¬ 
ed, enter into an # arrahgeraent 1 with any company, or any such body or 


Mode of payment 
in case of servants 
rfnd pensioners of 
companies and pri¬ 
vate employers. 



; 
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association as aforesaid, or any private employer, with respect to the rtfi 
covery on behalf of the Government by the company, body, association or 
employer of the tax to which any person receiving any salary, annuity, 
pension or gratuity from the company, body, association or employer is 
lilable under Part I. 

(Note). 

I .—'“ Enter Into an arrangement. ” 

Agreement between the Cotleotor and companies or private employers—oiamp. 

(She stamp duty payable under the General Stamp Act on agreements made 
under this sub-section has been remitted by the Governor-General. 
(Government of Iudu Notification No. 785, S.R., dated 17thFebru¬ 
ary, 1899). B 

# 10. Th% principal officer of every local authority, and of every com- 

, , A , puny, and of every other public body or association 

Annual roturn by , . , , , . „ „ 

principal officer of not being a local authority or company, shall prepare, 

company or associa- and, on 01 - before the fifteenth day of April in each year, 

deliver or cause to bo delivered to the Collector, in the 

• • 

proscribed form a return in writing showing— 

ln ) the name of every person who is receiving at the date of the 
return any salary, annuity or pension, or has received during 
the year ending on that date any gratuity, from the authority, 
company, body or association, as tho case may be, and the 
address of every such person so far as it is known ; and 
(, b} the amoftnt of the salary, annuity, pension or gratuity, so re¬ 
ceived by each such person, and the time at which the same 
becomes payable or, in the case of a gratuity, was paid. 

(Note). * 

l.—“ln the prescribed form.” 

Form of return. 

•0 

The return required by this seotion shall be in form A hereto appended. (See 
Appendix A.) 

The name of any person who is receiving, at the date of the return prescribed 
by the section, a salary, ponsion, or annuity which does not amount 
to Rs. 300 per annum or has received during the year ending on that 
date a gratuity which does not amount to that sum, need not be shown 
in the return. {Ibid.) C 


* B.—Profits of Companies. 

11. The principal officer in British India of every company shall 
prepare, and, on or before the fifteenth day of April 
•-SSSSST* i Q ea °h year, deliver or cause to be delivered to the 
* Collector, a statement in writing signed by him of the 

nett profits made in British India by the company during the year ending, 
on the day on which the company's accounts have been tost made np, or, 
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111 the company’s accounts have not been made up within the year ending^ 
on the thirty-first day of March in the year immediately preceding that 
for which the assessment is to be made, then of the nett profits 8# made 
during the year ending on the said thirty-first day of March. 

12. (1) If the Collector has reason to believe that a statement deliver¬ 

ed under section 11 is incorrector incomplete, he may 
'Power to require caus0 fc 0 b e served on the principal officer of the com- 

to produce accounts, pany a notice requiringaim, on or before a date to be 

therein mefitioned, either^to attend at the Collector's 
office and produce, or to cause to be there produced, for the inspection of 
the Collector, such of the accounts of the company as refer to the year to 
which the statement relates and as are in his possession or powter. 

(2'> On the day specified in the notice, or as soon afterwards as*ipay 
be, the Collector shall, by an order in writing, determine the<fimount at 
which the company shall be assessed under Part If, and the time when 
the amount shall be paid, and, subject to the provisions of this Act, that 
amount shall be payable accordingly. • • 

C.—Interest on Securities. 

13. (l) The tax payable under Part III in respect of the interest *> 

on any of the securities mentioned in that Part shall, 

of taifon°int*erest°on afc fc ’ me w h 0n and place where any of the interest is 
securities. paid, be deducted therefrom by the person empowered 

* Q 

to pay the interest, and be paid by that person within 
the prescribed time to the credit of the Government of India or as the 
Governor General in Council directs. n 

(2) Jf that person does not deduct and pay the tax as required by 
sub-section (1), he shall, without prejudice to any other consequences 
which he may incur, he deemed to be personally in default in respect of 
the tax. 

(Notes). 

/.—“Interest. ” 

(1) Securities—Interests payable by Government. • 

In the case of securities, the interest on which is payable by the Government of 
India, the amount deducted on account of the tax under this sub¬ 
section, shall be paid to the oredil of the Government on the same day 
as the payment of interest is made. See Appendix A. j D 

(2) Securities—Interest not payable by Government. 

In the case of securities, the interest on which is not payable by the Govern¬ 
ment of India, the amount so deducted shall be paid to the credit 
of the Government within one week from the date on which interert 
„ is paid. The person deducting the Amount should pay it to the credit 

t * of the Government by remitting the amount to the Collector, with a 

statement showing the following particulars 
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“ Interest”—(Concluded). 

(1) Name ol owner. 

(2) Description ol security. 

(!3) Number of security. 

(4) Date of security. 

(5) Amount of security. 

(6) Period for which intorost is drawn. 

(X) Amount of interest. * 

(8) Afnount of tax. E 

See Appendix A. 

• * 

D.—Other Sources of Inoome. 


Ordinary Mode of Assessment and Collection . 


Collector to deter¬ 
mine persons charge¬ 
able. • 


14. The Collector shall, from time to time, deter, 
mine 1 what persons are chargeable undor Part IV f 
and the amount at which evory porson so chargeable 
shall be assessed. 


“ Shall tfom time to time determine. ” 

(1) Orders of Collector -Privilege. 

The orders of the Collector under this section determining tho amount of 
9 • income tax payable, aro not privileged documents under 8. 124, Evi¬ 

dence Act, as thoy are not communications made to him. 19 M.L. J. 
263 = 82 M. 62 = 4 M.L.T. 417 = 1 Ind. Cas. 705. F 

( 2 ) Compulsory payment oflnoome-tax payable by another—Contraot Act, Ss. 69 ft 

70. 

* • 

Where, notwithstanding the protest of tho plaintiffs that the outstandings of 
a deceased person had not come to them, but had been bequeathed 

B • under his will to the defendants, the income-tax authorities collect¬ 

ed assessment from them in respect of that amount, held, that the 
* plaintiSs were not entitled to recover it undor Ss. 69 and 70. Contract 

Act, aB the Collector had not determined, under this section, that 
tho defendants were chargeable under Fart TV, or assessed them at any 
' amount, as it was from the plaintiffs themselves that payment was 

demanded, and as it could not be said to have been made by the 
plaintiffs for the defendants, merely becauso the income tax authori¬ 
ties ought to have demanded and exacted payment from the defendants 
instead of the plaintiffs. 3 M.L.T. 111=91 M. 35. 0 

IS. (l) The assessment 1 shall be made upon the income accruing to 
the person during the year ending on the day on which 
assessment^ * his accounts have been last made up, or, if his accounts 
have not been made up within the year ending on the 
thirty-first day of March in the year immediately preceding that for which 
ttye assessment is to be made, then upon the income accruing to him 
during the year ending on the said thirty-first day of March. 

(2) In the case of a person for the first time becoming ohafgeable 
under Part IV withift fche*year for which the assessment's to be made. 
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% or within the year next before that year, assessment shall be made accord¬ 
ing to an average of his income for such period as the Collector, having 
regard to the circumstances, directs. • 

(Notes). 

/.—“ Assessment.” 

•Assessment—Fraction of rupee. 

In calculating the amount of tax payable, the amount duo on a fraction of a 
rupee shall be neglected. Thus the tax to be realised on a monthly 
salary of Re. 168-10-8 is Rs. 4-5-2 only. See Appendix Ac- H 

16. (1) The Collector shall in each year prepare a 

List of incomes of the persons chargeable under Part IV whoso 
under two thousand , . . , . . . * , , 

rupooa annual income does not, in his opinion, amount to 

two thousand rupees. 

(2) The list shall be in the prescribed language or languages 1 , and 
shall state in respect of every such person the following particulars, 
namely:— 

(a) his name, and the source or sources of the income in respect 

of which ho is chargeable; 

(b) the year or portion of the year for which tho tax is to be paid ; 

(c) the place or places, district or districts where the income 

accrues; 

(d) the amount to be paid ; and 

(e) the place where, and the person to whom, the amount is to be 

p$id. * 

(3) The list shall be filed in the office of the Collector, with a notifi¬ 
cation prefixed thereto requiring every person mentioned in the list to 
pay, wfthin sixty days from a date specified in the notification, the 
amount stated in the list as payable by him, or to apply to the Collector, 
within thirty days from that date, to have the assessment reduced or 
cancelled. 

(4) The list so filed shall be open to inspection at all reasonable 
times without any payment. 

(5) The list, or such part or parts thereof as the Collector thinks fit, 
with the notification prefixed thereto, shall be further published in such 
manner as the Looal Government may consider to be best adapted for 
giving information to all persons concerned. 

(6) The list to be prepared in each year may be the list of the previ¬ 
ous yoar with such amendments as the Collector finds to be necessary. 

(Notes). 

1.—“ In the prescribed language or languages . ” , 

Liat prescribing language. <■ 

For notification prescribing list of language^ in tho Central Provinces, see 
P,R, andO. ^ I 
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17. In the case of a person chargeable under Part IV whose annual 
income is, in the Collector’s opinion, two thousand 
Notices to persons rupees or upwards, the Collector shall causo a notice to 

thrattnd rupees and be served on him stating the particulars (a) to (c), both 
upwards. inclusive, mentioned in section 16, sub-section (9), and 

requiring him to pay, within sixty days from a date^ 
specified in # the notice, the amount stated thereiu as payable by Aim, or 
to apply to the Collector, within thirty days from that date, to have the 
assessment reduced or cancelled. * 

Power to modify 18. (l) Notwithstanding anything contained in 

ordinary procedure section 16 or section 17, the Local Government may 
in special cases. raake rules* - 

• (a) authorising or directing a Collector in specified cases, or classes 
* oi cases, to include in a list under section 16 any person who 
» is liable to be served with a notico under section 17 instead of 

or in addition to serving him with such a notice, and to serve 
t a notice under section 17 on any person liable to bo included 
in a list under section 16 instead of or in addition to including 
him in suoh a list; 

(bf authorising the Collector in any specified town or place to cause 
a general notice to be published, inviting every person charge¬ 
able under Part IV to deliver or cause to be delivered to the 
Collector, within a time speoified in tho notice, a return 2 , in a 
• prescribes form, published with the notico, of his income during 
the year ending on the day on which his accounts have been 
a • last made up, or, if his accounts have not been made up within 
the year ending on the thirty first day of March in the year 
immediately preceding that for which the assessment is to he 
made, then of his income during the year ending on the said 
* . thirty-first day of March ; 

(c) authorising the Collector in any presidency-town to cause a 
special notice to be sorvod on any person chargeable under 
Part IV, inviting him to deliver or cause to be delivered to the 
Collector, within a time specified in the notice, a return in a 
prescribed form, accompanying the notieo, of his income com¬ 
puted in the manner described in clause ^ b ) of this sub-section. 

(2) A. return delivered under rules made under clause (6) or clause (c) 
of sub-section (1) must state the period during which the income has 
actually accrued ; and there must be added at the foot thereof a declara¬ 
tion that the income shown in the return is truly estimated on all the 
sources therein mentioned, that it has actually accrued within the period 
therein stated, and that ttys person making the return has no other source 
of income. • • : ' • 

.14-0 * 
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(8) When a Collector authorised in that behalf by rules made under 
clause (6) or clause (c) of sub-section (1) has caused a notice to be pu i- 
shed o^ served under those rules, he shall not include any person tft w om 
the notice applies in any list made under section 16 or serve a notice on 
him under section 17 until the time specified in the notice published or 

v served under those rules has expired. 

(4)* Rules made under this section shall be published in, the official 

Gazette. 

(Notes). , * 

/.—“Local Government may make rules.” 

Rules made by Looal Governments. 

For rules made by the— • • 

(1) Government of Bombay, see Boxn.R. and 0. , # 

(2) Government of Madras, see Mad. B. and 0. • 

(3) Government of United Provinces, see U.P.R. and 0. • 

(4) Ghief Commissioner of Assam,* seo Assam Rules Manual. 

(5) Chief Commissioner, Central Provinces, see C.P.R. and O. 

(6) Chief Commissioner of Coorg, see Coorg District Gazette, J886, Pt. I, 

p. 253, ibid., 1901, Pt. I, p. 169. J 


2 .—‘“ A return.” 

(1) Income-tax returns—Certificated oopies—Admissibility. * 

Certificated oopies of income-tax returns arc not admissible in evidence. 23 
0. 950(P.C.) = 23I.A. 92. K 

(2) Income-tax returns—Evidentiary value. 

A return made to Income Tax Officer is not conclusive evidence, against the 
pavtjr making it, upon the point of perpetuity of a tenure. 6 W.R. 
252. L 

(8) Income-tax return—Effect of on onus. « , 

Where the executant of a mortgage-deed denies receipt of consideration in a 
suit based upon the mortgage, having, however previously admitted 
reoeipt thereof, before the Registrar, the burden of proving non-reoeipt 
of consideration-will not be Bhifted on to the plaintiff by the mere eir- 
oumstanoo that tho plaintifl had not mentioned the bond or the in¬ 
terest accruing thereon in the income-tax returns submitted by him. 
23 C. 950 (P.G.) -=23 I.A. 92. M 

(4) Petitions to Income Tax Office—Estoppel. 

The petition submitting the schedule of bis'income by a petitiener in the 
Inoome Tax Office, are admissible as evidence against person submit¬ 
ting and subscribing it, but is not conclusive. Although a false state¬ 
ment made in it makes the petitioner amenable to a prosecution for 
giving false evidence, such false statement does not estop the person 
verifying the petition from proving that he made it to evaSe the tax 
and that the tact was otherwise than stated in the petition. 24 W.R. 
178. h 

19 Every amount specified as payablo in a list or notice .prepared .or 

’’T 9 ' 1 r> w *° r -a* wealth, paid 

payment. within the time, at the place, and to the person, men- 

* tioned in the list or notice. • 
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/ 

^ Trustees, Agents, Managers and Incapacitated Persons. 0 

30. A person being the trustee, guardian, curator or committee of any 

Trustees, guardians infanfc ' married woman subject to the law of England, 
an<j committees of lunatic or idiot, and having the control of the property 

sons^Tbecharged* of the infant - marriod woman, lunatio or idiot, whether 
the infant, married woman, lunatic or idiot resides* 
in British India or not, shall, if the infant, married woman, lunatio or 
idiot is chargeable under Part IV, be'chargeable under that Part in like 
manner and to the same amount as the infant, would be chargeable if he 
were of full age, or the married woman if she were sole, or the lunatio or 

idiot if he were capable of acting for himself. 

» • 

Jl. Any person not resident in British India 1, whether a subject of 
• His Majesty or not, being in receipt, through an agent 

be charged Barnes of an ^ income ohar geable under Part IV, shall be 
of their agents. chargeable under that Part in the name of tho agent 
in the like manner and to the like amount as he would 
be chargeable if lie were resident in British India and in direct receipt of 
that income. 


(Note). 


/.- Not resident In British India. ” 

Agent of principal not residing In British India—Liability. 

The agent of a jircua company not resident in British India, but in reoeipt, 
* though such agent, of income chargeable under the Aot, is personally 
liable, and S. 23 does not make the liabiiiity conditional on having 
• • . the funds of the principal. 22 B. 332. 0 


82. Receivers or managers appointed by any Court in India, the 


Receivers, mana- 
jgers. Court of Wards, 
Administrators Ge¬ 
neral and Official 
Trustees. 


Courts of Wards, the Administrators General of 
Bengal, Madras and Bombay, and the Official Trustees 
shall be chargeable under Part IV in respect of all 
income officially in their possession or under their 
control which is liable to assessment under that Part. 


Power to retain 23. When a trustee, guardian, curator, committee 

duties charged on . , , , _ . T „ 

trustees, etc. or agent is, as such, assessed under Part IV, 


or when a receiver or manager appointed as aforesaid, a Court of 
Wards, Jn Administrator General or an Official Trustee is assessed 
under that Part in respect of income officially received, 

the person or Court so assessed may, from time to time, out of the 
mpney coming to his or its possession as trustee, guardian, curator, com¬ 
mittee or agent, or as receiver, manager, Court of Wards, Administrator 
General or Official Trustee, retain so much as is sufficient to pay the 
fineunt ot the assessment, * 
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Occupying Owners. , 

24. (I) Whore a building is occupied by its owner 1 it shall be deemed 

. a source of income within the meaning of tH!s Act, 

Provision for tax on 


occupying owners. 


and, if liable to be assessed under this Act, shall be 
assessed, at live-sixths of the gross annual rent at 
which it may reasonably be expected to let, and, in the case of a dwelling- 
house, may be excepted to let unfurnished, • 

(2) “ Owner,” as used in this Sbction with reference to a building, 
neans the person who would be entitled to receive the rent of the build" 
ng if the building were let to a tenant. 


(Note). , 

/.—Building Is occupied by Its owner." t c 

Letting value of house. t 4 

The amount to be assessed under this sub-section on account of a building 

* * 

occupied by the owner thereof shall not in any case exceed 10 per cent, 
of the aggregate income of the owner derived from all sources. It must 
not, however, be understood from thft that a maximum of <10 per eent. 
of the aggregate income of the owner is to be assumed in every case 
as equivalent to the letting value of his house. The letting value 
should in all cases be ascertained on the best data available in view 
of the circumstances of the locality in which the house is situated. 
See'Appendix A. P 

CHAPTER IV. 

Revision of Assessment. • 

■» 28. (1) Any person objecting to the amount at 

or^^against ^assess- which he is “Moused, or denying his liability to be 
mentumjprPartlV. assessed, under Part IV may apply by petition to the 
Collector to have the assessment reduced or cancelled. 

(2) The petition shall ordinarily be presented within the period speci¬ 
fied in the notification prefixed to the list filed under section 16, or in the 
notice served under section 17, as the case may be. But the Collector 
may receive a petition after the expiration of that period if he is satisfied 
that the objector had sufficient cause for not presenting it within that 
period. 

(3) The petition shall, as nearly as circumstances admit, be in the 
form contained in the third schedule to this Act, and the statements con¬ 
tained in the petition shall be verified by the petitioner or some other 
competent person in the manner required by Jaw for the verification of 
plaints. 

(Note). 

#.— “Petition." . „ * 

(1) Qourt-fee. * 

The tees payable under the Court Fees Act on an application to a Colleotor or 
tP other OB** o' poraon exercising all or any of the powers of a 
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“ Petition (Concluded). 

Collector, under this section with respect either to liability to assess¬ 
ment or to the amount of an assessment, has been limited to one 
anna (Government of India Notification, No. 785, 8. R., dlted 17th 
February, 1899). Q 

(9) Objection to assessment of Income tax—False statement—Penal Code, 8. 193. 

In determining objections taken under S. It, Madras Act III of 1878 ( = 8. 95* 
of the Income Tax Act) to the assessment of income-tax, ttfb Collect¬ 
or has the same power as« Civil Court to enforce the attendance of, , 
and to examine, witnesses on oath or affirmation, in order to ascer¬ 
tain tfie correctness of the fact alleged by tho petitioner. If a false 
statement is made during such enquiry, the maker of it is liable to 
be prosecuted for an ofEence under 8. 193, Peual Code. 1 Weir 789. R 

Where a person assessed with au income-tax of Rs. 500 objected to the tax on 
the ground that his income was only Rs. 295, withdrew the objection 
when asked to produce the account, but his books, when oxamined, 
showed that the accused had lent botween Rs. 5,000 <t 6,000 to 
various villagers and there was nothing to show the rate of interest, 
held, that, as the accused had failed to prove his allegation that his 
income was n<Jt moro than Rs. 225, and that as his books showed 
that he had lent a large sum for interest the usual rate being be¬ 
tween 12 to 24 per cent, the accused was rightly convicted under 
S. 193. 7 P.R. 1870 (Or.). S 

(3) False statement before Tahsildar. 

A Tahsildar is not an officer competent bo roceivo a petition under 8. 19 of 
Act IX of 18C9, and, therefore, a person making a false statement in 
suoh repetition cannftt be convicted of perjury. 5 M.H.C.R. 326. T 

' 2 .— 11 Collector.'' 

Collector hearing objections under the section—Revenue Court—Judicial pro- 
beldings—Cr. P.C., 1898, 8. 476. 

• The Collector, hearing objections to assessment under tho Income Tax Act is a 
Revenue Court and his proceedings are judicial proceedings so that it 
is competent for him to pass an order under 8. 476, Cr. P.C., for the 
proseoutipn of the objector for making a false declaration within the 
. f,meaning of 8. 25 of the Act. 44 P.R. 1905 (Cr.) = 187 P.L.R. 1905 = 3 
Cr. L.J. 128. 0 


26. The Collaotor shall fix a day and plaoe for the hearing of the 
petition, and on the day and at the place so fixed, or 
on the day and at the place, if any, to which he has 
adjourned the hearing, shall hear the petition and pass 
such order 1 thereon as he thinks it. 


Hearing 

tion. 


of peti- 


(Note). 

I.—“Order." 

Orders of Colloetor—Privilege. 

The orders of the Collector under this section determining the amount of the 
income-tax are not privileged documents under S. 124, ‘Evi¬ 
dence Aot, as they are not communications made to him, 19 M.L.J. 
« 263=32 M. 62=4 M.L.T. 317 = 1 Ind. Gas. 706. • V 
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27. Subject; to the oontrol of the Local Government, the Commis¬ 

sioner of the Division, on the petition of any person* 
miMionea fot ° r evi! deeming himself aggrieved by an order under #eo. 12 
sion. sub-section (2), or section 26 shall, if the amount 

of the assessment to which the petition relates is two 
hundred and fifty rupees or upwards, and may in his discretion if the 
amount «f the assessment is less than two hundred and fifty rupees, call 
for the reoord of the case, and pass such order thereon as he thinks fit. 

28. The Collector or Comhoissioner may, for the^purpose of* enabling 

Power to summon to determine how the petitioner or the company 
witnesses, etc. which he represents should be assessed, summon and 
enforce the attendance of witnesses and oempel them 
to give evidence, and compel the production of documeflts l , bj* the 
low °Act^V 8atne mean 8’ an d> a8 far as possible, in the same manner, as y3 provfded 
! 1908). in the case of a Civil Court by the Code of Civil Procedure: • 

Provided that the Collector or Commissioner shall not call for any 
evidence exoept at the instance of the petitioner or in order to ascertain 
the correctness of facts alleged by him. 

(Note). 

“ Documents.” 

Documents produced before Collector—Privilege—Evldenoe Act, S. 124. 

Seeing that under S. 38 of the Jncome-Tax Act, the Collector can compel the 
>■ production of documents and enforca.the attendance of witnesses, it is 

difficult to say that documents produoed or statements made under 
prooess of law can be said to be made in official confidence. They 
have to be made even if, in fact, no confidence is reposed sin* the 
official by the person whomakeB the statement. 19 M.L J. 263** 
32 M. 62 —4 M.L.T. 317 = 1 Ind. Cas. 705. * W 


CHAPTER V. 

Recovery op Arrears op Tax. 

29. The tax chargeable under this Act shall be payable at the time 
appointed in that behalf in or under this Act, or, if a 
Tax when payable, time is not so appointed, then on the first day of June 
in eaoh year. 

80 (1) In any case of default under this Act the Collector, in his 

Mode anytime of discretion, ma y recover a sum not exceeding double 
teoovery. W the amount of the tax either as if it were an arrear of 

land-revenue or by any process enforceable for the 
recovery of an arrear of any municipal tax or local rate imposed under 
any enactment for the time being in force in any part of the territories' 
administered by the Lo^al Governmenb to*which he is subordinate, or 
' may pass an order that a sum not exceeding double that amount shall be 
recovered from £he defaulter; « 
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9 Provided that where a person has presented a petition under section* 

25, such sum shall not be recoverable from him unless, within thirty days 
from the passing of the order on the petition, he fails to pay the amount, 
if any, required by that order. * 

(2) The Local Government may direct by what authority any powers 
or duties incident under any suoh enactment as aforesaid to the enforce; 
ment of any process for the recovery of a municipal tax or local Ate shall 

. be exercised or performed when that process is employed under sub-sec¬ 
tion (l) for the recovery of the tax chargeable under this Act. 

(3) An order passed by the Collector under sub-section (1) shall have 
the .force o^ a decree of a Civil Court in a suit in whioh the Government 
is thg plaintif and the defaulter is the defendant; and the order may be 
enferced in manner provided by the Code of Civil Procedure for the XIV of 1883 

t enforcement of decrees for money ; and the procedure under the said Court ^ 

in respect of the following matters, namely,— 

(a) |ftles in execution pf decrees, 

{b) arrest in execution of decrees for money, 

* (c) execution of decrees by imprisonment, 

(d) claims to attached property, and 

(e) execution of decrees out of the jurisdiction of tho Courts by whioh 

they were passed. . • 

• • 

shall apply to every execution issued for levying the sum mentioned in 
the order; save that all the powers and duties conferred and imposed by 
the said Code upon the Court shall be exercised and discharged by the 
Collector by whom the order has been made or to whom a copy* thereof 
has been sent for execution according to the provisions of the said Code, 
sections 223 and 221. 

(4) The tiocal Government may direct with respect to any specified 
area, that the tax chargeable under this Act shall be recovered therein 
with, and as an addition to, any municipal tax or local rate by tho same 
person and in the samo manner as the municipal tax or local rate is recovered. 

(5) No proceedings for the rocovery of any sum payable under this ' 

Act shall be commenced after the expiration of throe months from the 
last dayjbf the year in respect of which the sum is payable 2 , j 

(Notes). 

, General. 

(It Scope. • 

* ■ » • 

This section provides for the continuance of the'lummary process of recovery 
described in*S. 24 of the Bengal License Act; 1880. Report of the 
• * Select Committee. • 
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• General— (Concluded). 

(2) Effect of the section. 

This section has not the effect of converting income-tax into an arreag of land 
revenue due in respect of the land which may he brought to sale for 
realization of the income-tax, but its effect is simply to extend the 
procedure proscribed hy (Madras) Act II of 1864 and (India) Aot I of 
I860 to the recovery of arrears of income tax. 26 M. 230 (233) —12 
ML.J. 368. . X 

C 

“ May direct.’’ 

Rules made under this clause—Bombay. # • 

For rules by the Government of Bombay as to the mode of recovering the tax on 
vehicles and animals plying for hire in Bombay, see Bom. R. and O. Y 

2.—“ No proceeding...-payable.” * 

(1) Scope of the clause. • 

The section is more restrictive on the revenue authorities than the corree- 
* ponding seation of the Bengal License Act, 1880; and less so than the 
corresponding section of the Northern India License Aot, 1878. 
Select Committee's report. Z 

(2) Commencement of proceedings. * • 

The-for the purposes of this sub section must be taken to run from the 

date of the issue of a distraint order or a demand notice in accordance 
with the provisions of Ss. 8 and 25, of Act II of 1864, or the issue of 
an order under sub-section (1) of this section. G.O., No. 15], dated 
12th March, 1898. £ 

CHAPTER VI. 

Supplemental Provisions. * 

* Composition. 

• < 

31.. (1) If a company or person desires fco compound for the tax 
• assessable under Part II or Part IV, as the case may 

composition^ 8 * ° * lje - the Collector may, subject to such rules as may be 
prescribed in this behalf, agree with the company or 
person for a composition for the tax on such terms and for such period 
as he thinks fit. 

(2) The agreement shall provide for the payment in each year of the 
period comprised in the agreement of tho amount of the composition ; and 
that amount shall be recoverable in the same manner and by the same 
means as any other assessment made under Part II or Part IV, as the 
case may be. * 

Receipts. 

32. When any money is paid under this Aot to 

contents! 8 ^ their fche Collector or is recovered thereunder by him, he 
# shall gije a receipt for (jilie same, specifying— 

(а) the date of the payment or recovery of tl»e money; 

(б) the %mqunt paid or recovered ; 
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Amendment; 
aaaeemncnt. ‘ 


of 


(c) the person who was liable to the tax, and the source or sources 
of income in respect of which the tax was payable; 

Qd) the year or part of the year for whioh the tax was payable; 

(e) the place or places, district or districts, whore the income 
accrues; and 

(f) such other particulars, if any, as may be prescribed. * 

• * 

Amendment of Assessment. 

33. If a company or person assessed under Part II or Part IV ceases 
to carry on the trade or business in respect whereof 
the assessment was made, or if any such person dies 
or becomes insolvent before the end of the year for 
whiqj? the assessment was made, or if any such company or person is, 
from any other specific cause, deprived of or loses the income* on, which 
*tho assessment was made, then the company or person or its or his repre¬ 
sentative in interest may apply to the Collector during or within three 
months after the end of the Vcar, and the Collector, on proof to his satis¬ 
faction of any such cause as aforesaid, shall amend the assessment as the 
case may require, and refund such sum, if any, as has been overpaid. 

Penalties. 

Failure to make 

BE?; 34. (1) If a parson fails >- 

ments. 

• 9 

(a) to deduct and pay any tax as required by section B, sub-section 

(1), or section 13, sub-section (l), or 

( b) to deliver or cause to be delivered to the Collector in dije time 
* the return or statement mentioned in section 10 or section 11, or 

(c) to produce, or causo to be produced, on or before tho date men¬ 

tioned in a notice under section 12, such accounts as are 

referred to in the notice, 

he shall, on conviction 2 before a Magistrate 3 , be punishablo with 
fine 4 which may extend to jten rupees for every day during which thd 
default continues. 

(2) The Commissioner of the Division may remit wholly or in part 
any fine imposed under this section. 

* (Notea). 

/.—“Falls." 

Failure to pay tax in time—Subsequent payment-Effect. 

* Whetb the tax-payer fails tp pay the amount within the tqne specified by the 

notice, he is guilty of an offence within the terms of 9. 36 of Act IX 
of 1869{~S.«4) and his subsequent payment would not take the 
a * case out of the provisions of the section. 3 N.W.Ft 113, 

• 15—D „ * 
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2. —“Conviction.” 

(1) Conviction—Appeal. 

No appeal lies to a Sessions Judge from the order of a Magistrate fining a 
defaulter- The only course open is to appeal to the Commissioner, 
14 W.R. 71 (Cr.). But see 2 N.W.P. 113, injra. C 

Although there are grounds for holding that the Legislature intended that 
convictions under Ss. 24 and 25 of Act IX of 1869 (=8,34 of the present 
Act), should be summarily disposed of by the Magistrate, the right of 
appeal conferred by the Crim. F’ro. Code, is not taken from persons 
convicted under $e section. 2 N.W.P. 113. But see 14 W.R. 71 
(Cr.l, supra. * D 

(2) Appeal—Conviction when cannot be reversed. 

It is not competent to a Judge on appeal from a conviction under Ss. 24 and 25 
of Act IX of 1869 (= 8. 34 of the present Act) to reverse the conviction 
merely because he regards it as one of hardship, non has he to deter¬ 
mine whether or not the failure to pay the tax was in pursuance of 
« an intention to avoid payment. 2 N.W.P. 113. ' E 

3. -r “Magistrate. ’ ’ 

(1) Illegal assessment-Jurisdiction of Criminal Copts. 

If a person thinks that he has been illegally assessed or assossed twice over 
for the same period with income and license tax, his remedy is first 
to pay the tax and thon to take proceedings in the Revenue Depart¬ 
ment for its refund. Proceedings can only be taken in tho Criminal 
Court, when a person fails or refuses to take or pay for a license. 

■ Tho only points which the Magistrate is competent to consider, in 
such proceedings, are whether the accused has been legally assessed 
for license tax, whether he has been served yrith the prescribed notico 
and whether, thereafter, he has failed to lake out license. It is not 
competent to enquire whether the assessment has been rightly or 
wrongly made. 29 P.R. 1868 (Cr.). F 

(2) Magistrate of second class—Jurisdiction. 

In Rat- Un. Cr. C- 37, it was held, under Act IX of 1869, that a subordinate 
Magistrate of the second class had no jurisdiction to convict a person 
for the non-payment of the income-tax. But see S. 3 (6), supra. 0 

4.-“Fine.” 

Imprisonment in default of payment of fine. 

A Magistrate has no power, under S. 25 of Act IX of 1869, to sentence to im¬ 
prisonment in default of the payment of fino imposed for not paying 
the income tax. 14 W.R. 70 Cr. But see 7 B.H.O.R. 76 Cr., infra. 

The Income Tax Act being one passed after Act I of 1868 (general clauses), 8.5 
of the latter Act authorizes the infliction of imprisonment in default 
of payment of fine for not paying the additional tax imposed upon a 
person by tho Income Tax Act. 7 B.H.C.R. 76. But see 14 W.R. 
70 (Cr.). supra. H 

38. If a person makes a statement in a declaration mentioned in sec- 
tion 18, sub-section (2), which is false, apd which he 
intfecl»at!on. eme either linows or believes to be false or does not believe 

to be true, be shall be deemed to have committed the 
XLV of 1860, offence described in section 177 of the Indian Penal Code. 
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.Prosecution to be 36. A person shall not be proceeded against for 
at instance ol Coliec* an offence under section 34 or section 35, except at the 

instance of the Collector l . 


(Note). 

1 /. Except at the instance of the Collector." 

Prosecution under S. 34—Collector's duty to institute prosecution. 

Tto provisions of S. 27 of Act IX of 1809 (- S. 36 of the present Act)*seem to 
imply that the Collector ought, in each case, to exorcise his discre¬ 
tion as to whether a prosecution should be instituted. The mere 
sending on tbo Tahsildar's report, containing an expression of the 
Collector's general desire to prosecute defaulters, oannot be held 
tantamount to the institution of a prosecution at the instance of the 
* Collector. 2 N.W.P. 113. I 

A A 

37. Any proceeding under section 12 or Chap. 

« ft « ec , t n ns IV of this Aot shall be deemed to be a*“judicial 

«28 of Penal Code to „ , , , . , , 

apply to proceedings, proceeding 1 within the meaning of sections 193 * 

and 228 of the Indian Penal Code. 

(Notes). 

/.—“ Judicial proceedings. ’ ’ 

(1) Income-tax proceedings—Judicial proceedings -False statement. 

Where a person makes on solemn affirmation, a statement before au Income- 
Tax Commissioner which statement the accused knew, or had reason 
to believe to bo incorrect, held, that the accused had committed an 
offence under S. 193, [.P.C., :ve the proceeding before the Income-Tax 
• Commi&ioner was a judicial proceeding. 8 B.H.C.K. Kq. 21. J 

(2) Collector hearing objections under 8.23—Revenue Court—Judicial proceedings. 

• «Seo 44 P.R, 1905 (Cr.) under S. 25, supra. K 

. 2.-"S. 193." < * 

Objection to assessment of income-tax—False statement. 

See 1 Weir 782, 7 P. R. 1870 (Cr.) and 5 M.H.C.R. 326, under S. 25, supra. I 

Power to make Rules. 


Power 

rules. 


to make 


38. (l) Ihe Governor General in Council may make rules 1 consist¬ 
ent with this Act for ascertaining and determining) 
income liable to assessment, for preventing the dis¬ 
closure 2 of particulars contained in documents de¬ 
livered or produced with respect to assessments under Part IV, and, 
generally^ for carrying out the purposes of this Act, and may delegate to a 
Local Government S the power to make such rules so far as regards the 
territories subject to that Government. 


• (2) In making a rule for preventing the disclosure of any particulars 

referred to in sub-section (1), the Governor General in Council may direct 
that a public servant committing a breach of the rule shall be deemed to 
have committed an offence under section 166 of the Indian Penal Code. XLV 



80 


[8. 38 


Aot II of 1886 (the INDIAN INCOME-TAX ACT). 

(3) But a person committing any such offence shall not be liable 

to be prosecuted therefor without the previous sanction of the Looal 
Government. «• 

(4) Buies made under this section shall be published in the Official 
Gazette. 

(Vote*). 

C I.—"Rules.” „ * 

Notification as to exemption from tax and assessment. 

For the consolidated—uriHer the Act issaed under jihis section and 8. 6, see 
Gen. R. and O. and Gazette of India, 1907, Pfc. I, p. 311. M 

2.—"For preventing the disclosure.” 

(1) Assessments documents—Disclosures prohibited. * 

All public servants are forbidden to make public or disclose, except for the pur¬ 
pose of the working of the Act, any information contained in'doou- 
* merits delivered or produced with respect to assessments under 
Pt. IV of the second schedule of the Act, and any public servant com¬ 
mitting a breach of this rule shall be deemed to have committed an 
offence under S. 166, l.P.C. * N 

All public servants are further enjoined to be most careful to regulate their 
proceedings as far as practicable in such manner as to prevent infor¬ 
mation which should be kept secret from becoming known. It should 
be noted that information of this nature is to be withheld by officers 
administering the Act from persons in the employment of assessees. 
See Appendix A. 0 

(3) Production of Income-tax papers*in Court—Privilege. 

The oath of secrecy which is taken by Income-Tax officers under the Income- 
« Tax Act does not apply to cases in which they are summoned to give 
evidence in a Court of Justice. Lee v. Birrel, 3 Camp. 337. P 

(Statements made and documents produced by assessees before an Income-Tax 
Officer aro not privileged from production in a Court of Justice under 
Ss. 123 and 124, Evidence Aot. 19 M.L.J. 263=32 M. 62=4 M.L.T. 
317 = 1 Ind. Cas. 705. Q 

Scotland, C.J., compelled production of Income-tax Schedules, though objec¬ 
tion was taken by the officer who appeared. Reg. v. YakatazJchan, 
2nd Madras Session (1863). R 

(3) Return submitted to Income-Tax Collector—Evidence Aot, 8s. 138,162. 

The returns submitted to an Inoome-Tax Collector, or any statements before 
him, or any orders that may be made by him, do not refer to matters 
of state and do not fall within the exception contained in S. 162 of 
the Evidence Act. 19 M.L.J. 263 = 32 M. 62 = 4 M.L.T. 317=1 Ind. 
Cas. 705. * 8 

(4) Rule 16—Production of income-tax papers before Oourt—Privilege. 

S. 38 and Rule 16 framed by the Government of India are framed for the pur¬ 
pose of regulating the conduot of officers coming under their operation 
and from preventing any disclosures by them in the course of their 
cfhties, and their object was to sechre the interests of those making the 
return under the Act. They do not apply to the production of Income¬ 
-tax papers in a Court of Law in a suit between two parties. 26 C, 381.T 
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' J.-“ May delegate to a Local Government. ” 

* (1) Delegation of powers. 

• Power to make rules under this sub-soction has been delegated to Local 
Government by the Government of India. See Appendix /. 0 

(2) Rules by Local Government. 

For rules in force in— 

• (1) # Ajmere Merwara, sec Aj. R. and O.; 

(2) Assam, see Assam Manual of Local Rules and Orders, Ed. 1898, p. 230.; 

(3) Bengal, sqp Ben. R. and 0.; 

(4) Bombay see Bom. R. and 0.; 

(5) Central Provinces, see C.P. R. and 0.; 

(6) *Madras, see Mad. R. and 0.; 

• (7) Punjab, see Punj. R, and 0.; 

(8) # United Provinces of Agra and Oudh, see U.P. R. and O. Y 


Miscellaneous. 


Bar suits in 
Civil Court. 


39. No suit 1 shall lie in any Civil Court to set 
aside or modify any assessment made under this Act. 


* . (Notes). 

“ Suit. ” 

(1) Scope. 

This section is not applicable to a .suit by an agent to recover income-tax 

# collected from him on behalf of a principal not resident in British 
India, as the suit is not to set aside the assessment. 22 B. 332 (339). W 

(2) Illegal aeseeament—Civil suit. 

A person seeking a refund of income-tax illegally assessed upor^ him may 
* apply to the Commissioner, i.e., it is “ lawful” for him so to apply 

He may legally sue in a Civil Court to recover the illegal assessment. 
11 W.R. 425. X 

40. All or any of the powers and duties conferred and imposed by this 
Act on a Collector or on a Commissioner of Division 

of EX Co?lector P sTn d ma ^ exerci80< ^ an< * performed by such other officer 
Commissioner. or person as the Local Government appoints 1 in this 

behalf. -u 

(Note). 

.I.—** By such other officer or person as the Local'Government appoints. ” 
(1) Government Notifications. 

For Notifications under this section for— 

(1) Assam, see Assam Manual of Local Rules and Orders, Ed. 1893, p. 231. 

• (2), Ajmere —Merwara, see Gazette of India, 1902, Pt. II, p. 1081, and Aj. R. 

and 0.; * * , • 

(3) Bombay, see Bombay Government Gazette, 1902, Pt. I, p, 2009; ibid.,* 

• 1903, Pt, I, p. 875. « 
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/.—“fly such other officer or person as the Local Government appoints " 

—( Concluded). 

(4) Burma, see Income-tax Pamphlet, Ed. 1891, Bur. R.M., and .Burma 
* Gazette, 1902, Pt. I, p. 688, ibid., 1903, Pt. I, p. 919 ; ibid., 1904, 
Pt. I, pp. 149, 683 ; ibid., 1906, Pt. I, pp. 231, 290, 304, 314, 328, 444, 
764 ; ibid., 1906, Pt. I, pp. 139, 358, 563, 630, 749, 830; ibid., 1907, 
Pt. I, pp. 423—94 ; 

(^ Central Provinces, see C.P. R, and O.; Central Provinces Gazette, 1906, 
Pt. Ill, p. 168 ; 

{6) Madras, See Mad. R. and 0,; , 

(7) United Provinces of Agra and Oudh, see U.P. R. and O. Y 


(2) Politioal Officer. 

For notifications investing—with powers of Collector in respect of persons 

residing out of British India, see Gazette of India, 1887, Pt. If. 1, 

465 ; ibid., Pt. 1, p. 916. ' Z 

» 

41. An officer or person exercising all or any of the 
powers of a Collector under this Act may, by notice, 
requiro any person to furn'ish a list, in the prescribed 
form, containing, to the best of bis belief, — 

(a) the name of every inmate or Lodger resident in any house used 
by him as a dwolling-houae or lot by him in lodgings ; 

(b) the name of every other person receiving salary or emolument^ 
amounting to [eighty-three rupees five annas and four pies) 
per mensem, or [one ‘ thousand j rupees € per annum, or up¬ 
wards, employed in his service, whether resident in*any such 
house as aforesaid or not; and 

(cj the place of residence of such of those persons as are nob rosicfent 
in any suoh house, and of any inmate or lodger in any Such 
house who has a place of residence elsewhere at which he is 
liable under this Aot to bo assessed and who desires to be 
assessed at that place. 


Obligation to fur¬ 
nish information 
respecting 1 o d gurs 
and employees. 


(Note). 

Legislative changes. 

The words eighty-three rupees, five annas and four pies were substituted for 
“ forty-one rupees, ten annas and eight pies” and “ one thousand” 
for “five hundred ” by the Income-Tax (Amendment) Aot, 1903 (XI 
of 1903), £. 2 (2). A 

42. An officer or person exorcising all or any of the powers aforesaid 
may, by notice, require any person whoi& he has 
Trustees. and reason to believe to be a trustee, guardian, curator, 
agents to furnish committee or agent to deliver or cause to be delivered” 
ixtoefltiarfes n*d * a statement of the nanfss of the persons for or of 

principals. . whom he is trustee, guardian ourator, committee or 

agent. * 
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43. An officer or person exercising all or any of the sai$ powers* 
may, by notice, require a trustee, guardiap£ curator, 

furaffinformation cotnmitfcee or agent, 0, ‘a receiver or manager appointed 
as to incomo. by any Court in India, or a Court of Wards, Adminis¬ 

trator General or Official Trustee, to furnish such 

i 

returns of income liable to assessment under Part IV as may bo prescribed. 

• 

44! An officer or person exorcising all or any of the said powers may, 

at the instance of any person respecting whose assess- 

Obligation to fur- merit or the amount thereof any doubt exists, require 
msh other informa- ... . . , , 

tion. any person to furnish such information as ho deems 

to bo necessary for tbo purpose of ascertaining facts 

relevant td the assessment or its amount. 

• • 

. 45. A person required to furnish any informa- 

Soctions W6 and tion under section 41, section 42, soeffion 13 or 
apply to requfsiUons section 44 shall be legally bound to furnish the same 

for information. j n such mannor and within such time as may bo 
* specified in the requisition for the information. 

46. (1) A notice under this Act may be served on the person there¬ 
in named either by a prepaid letter addressed to tho 
Service of notice*. p 0r90n an d registered under Part III of tho Indian XIV of 1866. 

Post Offico Act, 1866, or by tho delivery or tender to him of a copy of 1 *™ Act VI 
§ of 1898® 

the notice. 

(2) I{ a notice is served hy’registered letter, it shall he presumed to 
have been sorved at the time when the letter would be delivered in tho 
ordinary course of post, and proof that the letter was properly addressed 
and put into the post shall bo sufficient to raise tho presumption that tho 
notiflo was duly served at that time. 

(3) If the notice is to he served otherwise than by registered letter, 
the service shall, whenever it may bo practicable, be on the person named 
in tho notice, or, in the caso of a lirm, on some mombor thereof, or, in tho 
case of a Hindu undivided family, on the manager of the joint estato of 
the family. 

(4) But when the person, membor or mauager cannot be found, tho 
service may be made on any adult male member of his family residing 
with him; and, if no suoh adult male member can bo found, the serving 
officer shall fix the copy of the notice on the outer door of tho house in 
which the person, lirm or family therein named ordinarily resides or 
carries on business. 


47. (l) When a company or firm has several places of business in 


•Power to'declare 
principal place of 
business 
deuce. 


territories subject to different Local Governments, the 
Governor General in Council may* declare which of 
those places shall, for the purposes of this Act, be 
deemed to be the principal place of blsiness 
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(2) Iff hen a company or firm has several places of business in the f 
territorifc&iubject to a single Local Government, that Government may 
declare jvliieh of them shall, for the purposes of this Act, be deemed to 
be the principal place of business. 

(3) When a person has several places of resideneo in territories 
subjoct to different Local Governments, the Governor General in Council 
may docfkro which of those places shall, for the purposes of this 'Act, be 
deemed to be his residence. 

(4) When a person has several places of residence in the territories 
subject to a single Local Government, that Government may declare 
which of those placos shall, for the purposos of this Act, be deemed to be 
his residence. 

(5) Tho powers given by this section may bo delegated to 2 , and 
exercised by, such officers as tho Governor General in Courted or the 
Local Government, as tho case may be, appoints in this behalf. 


Scope. 


(Notes). , 

/.—“ Principal place of business ” 

This section applies only to tho case of a Company or a firm, and^iot to the 
case of an individual carrying on business. 5 C. W.N. 257. B 


2 .—“ May be delegated 


Notifications by Looal Governments defegatlng*powers given by the section. 

For Notification issued by tho Government of Bombay under 8. 47,*see Bombay 
Gazette, 1902, Pt., p. 2009 ; ibid., 1903, Pt. I, p. 875. C 

For Notification by the Government of Burma delegating to the Fiifttwial 
• Commissioner tho power conferred on tho Local Government by 
Kub-ss. (2) and (4), see Bur. R.M. * D 

For Notification by the Government of the Uuitod Provinces delegating such 
power to the Board of Revenue, see U.P. R. and O. E 


48. Where a porson is in respect of any period liable to tho tax under 
this Act, he shall not in respect of that period be 
assessed 15 * to^the capitation-tax, or the 

land-rate in lieu thereof, levied in British Burma 1 
under the Burma Land and Revenue Act, 1876, 
(Notea). 


Saving in favour 
of payers of capita¬ 
tion taxes. 


Legislative changes. 


The words “ to tho pandhari-tax levied in the Central Province*, under Act 
XIV of 1867 or” were repealed by Act XVI of 1909. F 


/.—** British Burma ." 

Lower Buraia. a . 

* • 

This reference to British Burma should now bo read as referring to Lower 
Bprma—See the Burma Laws Act, 1898 (XIII of 1878^ 3. 7, Bur. 
, Code. ‘ ' fl 
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49. ' Every person deducting, retaining or paying any tax in pursii 1 - 

Indemnity ance ‘^ ct ’ or °* any arrangement under section 

• 9, sub-section (9), in respect of income belonging to 

another person, is hereby indemnified for the deduction, retentidh or pay¬ 
ment thereof. 

Powers exercise- 50. ^ powers conferred by, or conforrable uudejr, 

able from «.ime to this Act may bo exorcised from time to time aft occasion 
time. 

requires. 

THE FIRST SCHEDULE. 

Enactments Repealed. 

{Sen, Section if.) 

• Acts op the Governor General in Council. 

Number and year. Short title Extent of repoal. 


Act No. II of 1878 ... | The Northern India License Act, So much as has not been 

| 1878 repealed. 

Xbfc No. yi of 1880 ... j The Indian License Acts Amend- The whole. 

| merit Act, 1880. 


Acts op the Governor op Fort St. Georoe in Council. 


Number and year. 


Short title. 


Extent of repeal. 


Act No. Ill of 1878 ... The Madras License Act, 1878 ...! So much as has not boon 

• , repealed.* 

Act No. Ill of 1880 ... An Act to amend Madras Act III of! The whole. 

1878, as amended by Act VI of 1880. j 


Act op the Governor op Bomray in Council. 


Number and year. Short title. Extent of ropeal. 

Act No. Ill of 1878 ... The Bombay License Act, 1878 ... iSo much as baa not 

been repealed. 


Act of the Lieutenant-Governor of Benoal in Council. 

Number and year. 8hort title. Extent of repeal. 

• • 

Act No. II of 1880 ... Tfce Bengal License Act, 1880 ... jThe whole.* 


16—E 
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THE SECOND SCHEDULE. 
Sources op Income and Bates op Tax. 
(See Section 4.) 


First Column. 


second Column. 


Source of Income. 


Rato of Tax. 


PART I. 

Salaries and Pensions. 


1. Any salary, annuity, pension or gratu¬ 
ity paid in British India to or on behalf of 
any person residing in British India or serv¬ 
ing on board a ship plying to or from 
British Indian ports, whether on account of 
himself or another person. 

3. Any salary, annuity, pension or gratu¬ 
ity paid by the Government, or by a local 
authority established in the exercise of the 
powers of the Governor General in Council 
in that behalf, to or on behalf of a British 
subject within the dominions of a Prince or 
State in India in alliance with Her Majesty. 


(a) If the income amounts to Rs. f ,000 

per annum or Ra. 166-10-8 “per 
mensem, or upwards—five pies 
in the rupoe. 

(b) If the income is less than Rs. 2,000 

per annum or Rs. 166-10-8 per 
iqonsem—four pies in £he rupee. 


Profits of a oompany 


PART II. 

Profits op Companies. 

... Five pies in the rupee on the whole 
• of tha nett profits made in British India 
by the company daring the year ending 
on the day on which the company's ac¬ 
counts have been last made up, or, if the 
company’s accounts have not been made 
j up within the year ending on the thirty- 
i first day of March in the year immedi- 
i ately preceding that for which the assess- 
I ment is to be made, then on the whole 
| of the nett profits so made during the 
| year ending on the said thirty-first day 
I of Marob. 


PART III. 

Interest on Securities. 


Interest becoming due on or after the 
first day of April, 1886, and payable in 
British Indih, on— 

(<i) promissory notes, debentures, slock 
or other securities of the Govern¬ 
ment of India (including securities 
of the Government of India whereon 
interest is payable out of British 
India by draft on any plaoe in 
British India), or 
(6) [Repealed by Act XII of 1891. J 

(c) debentures or other securities for 
ttonay* issued by or on behalf of a 
* local .Authority or company. 


Five pies in the rupee on such interest, 
unless the owner of the security produces 
a certificate 1 signed by the Collector that 
his annual income from all sources is 
less than Rs. [1,000] in which case no 
{-deduction shall be made from the in¬ 
terest, or unless he produoes a like 
certificate that his income from all 
sources is less than Rs. 2.00Q, in which 
case the rate shall be four pies in the 
rupee. 
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' THE SECOND SCHEDULE.— (Concluded). 
First Column. Second Column. 

Source of Inoome. Bate of tax. 


PART IV. 

Other Sources of Income. 

Any source of inoome not | [(a) If the annualjncome is assessed at— 

included in Part I, Partdl j not less than Rs. 1,000 but less than Bs. 1,350the tax shall' 
or Part III of tbiB schedule. be Bs. 30 

«i »i 1,250 ,, „ 1,500 „ „ 38 

ii it 1,600 ,, „ 1,750 ,, ,, 35 

ii ii 1,760 ,, ,, 2,000 „ „ 42] 

( b ) If the annual income is assessed at Bs. 3,000 or 
| upwards—five pies in the rupee on the inoome. 


(Notes). 

Legislative Changes. 

• • 

The figure “ 1,000 ” in the second column of Part III was substituted for “500 " 
by the Indian Income-tax (Amendment) Act, 1908 (XI of 1903), 

• S. 3 (3). 

• 

Sub-head, (a) in the second column of Part IV was substituted by the Indian 
Income-tax (Amendment) Act, 1908 (XI of 1903), s. 2 (p). 


I.—“ Certificate ”. 

• • 

Thefccortifioate referred to in the second column of Part III of the second sche¬ 
dule shall be in Form B or in Form C. Bee Appendix A. 


* * THE THIRD SCHEDULE. 

• Form of Petition. 

(See Section 52.) 

jpo The Collector of 

The day of 188 . 

The petition of A. B. of 

SHEWETH as follows— , 

Under Act No. II of 1886, your petitioner has been assessed in the Bum of 
rupees for the year commencing the first day of April 188 . 

2.—Your petitioner’s income and profits accruing and arising from [here specify 
petitioner’»trade or other mine or sources of income or profits, and the place or places at 
which such income or profits accrues or arise ] for the year ending the 
day of last were rupees 

[as will appear from the documents of whioh a list is presented herewith] 1 

• 3.—Bucl* income and profits actually accrued and arose during a period of 
months and * days [ here stati the exact number of 

months and days in which thejncome and profits accrued and arose ]. 

( 4.—During the said year your petitioner had no other income o* profits. 
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* Your petitioner therefore prays that he may be assessed accordingly [or that he 
may be dcolarcdnot to-bo chargeable under the said Act]. 

(Signed) A. B 

• Form of Verification. 

I, A. B., the petitioner named in the above petition, do declare that what is stated 
therein is true to the best of my information and belief. 

(Signed) At B, 

(Note). 

• 

1,—“ As wlU appear from the documents of which a fist Is presented 

herewith. ” 

Form of petition. 

These words are to be inserted if the petitioner relies on documents. The list, 
if the petitioner so wishes, may be presented in a sealed envelope. 

*■ D 

APPENDIX A. * 

• THE GOVERNMENT OP INDIA RULES. 


Exemption as to liability to income-tax. 

No. 2702, dated the 6th June, 1890. —In exercise <jt the powers conferred by Ss. 6 
and 38 of Act II of 1886, the Governor General m Council is pleased, in supersession 
of the Notifications in the Department of Finance and Commerce— 


No. 579, 

dated the 3rd May, 1886. 

„ 2003, 

VI 

16th July, 1886. 

„ 2633, 

It 

19tb August, 1886. 

„ 2929, 

H 

3rd September, 1886. 

„ 3920, 

It 

29th October, 1886. 

„ 4330, 

11 

25th November, 1886. 

„ 4010. 

It 

26th July, 1887. 

„ 6911, 

% " 

30th December, 1887. 

„ 676, 

M 

8th February, 1888. 

„ # 1650, 


27th March, 1888. 

„ 1703, 

II 

30th „ „ 

»i BOG, 

11 

14th February, 1889. 

„ 3066, 

M 

20th June, 1889. 


(A) to oxhtnpt from liability to the tax payable, and to assessment under the said 
Act— 

(1) the incomo of persons (other than persons in the service of the Government) 
residing in— 

(o) (Any part of the presidency of Madras included for the time being in a 
scheduled district); 

(6) the Hill Traots of Chittagong ; 

(e) the Mewas States under the Khandesh Political Agency ; 

(d) the Khondmals and the Mahal of Angul in Orrissa ; 

(2) the income of Universities or other associations or bodies existing solely for 
educational purposesland of local authorities as defined in S. 3 of the Act provided that 
the exemption shall not extend to interest payable on a Government security in respect 
of any period (the period running to date of payment of interest from last 0 date of pry- 
men^ thereof) durii% which a transfer of the security has been effected ; 

1 Substituted by Notification No, 4877-8.R., dated 7th November, 1903, aep Gazette 
of India, 1903, Ptfl, p. 647. j • 

•j 

0 

§ 
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(3) the Official allowance which an Agent of a Prince or State in India in alliance * 
fcith Her Majesty who has been duly accredited to represent the Princo or 8tate for 
political purposes in any place within the limits of British India receives .as such 
Agent iif British India from the Prince or State ; a 

(4) any capital sunt paid in commutation of the whole or a portion of a pension : 

(5) so much of the income of a person as is derived solely and directly from the 
production of indigo or the preparation thereof for the market: provided that nothing in* 
this clause s1m.1I be construed to affect 8. 5, sub-S. (2), of the Act with rosjfcot to the 
liability of an officer or servant of a person tu whom this clause applies ; 

(6) such portion of any person's income as is *paid to any Service Fund, Mutual 
Benefit Fund, Friendly Society, or other legally established Association not being a 
company within the meaning of S. 3, sub-8. (2), of the Act, in respoct of an insurance 
or deferred annuity on his own life or on the life of his wife in the same way as if the 
payment were made to an Insurance Company ; 

*(?) such portion of the income of any persou in tho service of the (government, 
or of any LoSal authority, or of any P.ailway Company as is paid to any Provident 
Fund established under the authority, or with the permission of the Government, and 
as is not repayable to him at his option so long as he remains in such servioe : 

Provided that the amount of income exempted under No. (ti) and No. (7), together 
with the amount exempted under 8. 5, sub-3. (1), cl. (//) of the Act, shall not exceed 
one-sixth of the whole income in respect of which tho person would, but for these ex¬ 
emptions, fee liable ; 

1 (8) intcrost on securities of the classes indicated in Pt. Ill of the second schedule 
to the Act, which arc held by, or are the property of, a Service Fund or a Friendly 
Society. 

F.xplanation.—Foi^the purposes of this exemption, a “ Service Fund” is a fuud 
established under the authority, or with tho permission, of the Government for the 
purpose of securing deferred annuities to the subscribers, or payments to them in the 
ever^ of their resignation of or dismissal from the service in which they are employed,' 
or provision for their wives or children after thoir death, or payments to (hey: estate or 
their Nominees upon their death, to which the servants of tho Government or of a Local 
Authority or of a Bailway Company are alone admissible as subscribers or members, and 
the funds of which arc either deposited with the Government or invested in Government 
—securities ; and a “ Friendly Society" is a mutual association established for tho purpose 
of securing deferred annuities to the subscribers, or provision for their wives or children 
after their death, or payments to their estate or their nominees upon their death, in 
which the payment which may be made in respect of any one nominee does not exceed 
either a single payment of Bs. SjOOO or an annual payment of Bs. 600. 

Note.—The East Indian Railway Savings Bank shall be deemed to lie a “ Service 
Fund,” within the meaning of this exemption. 

(B) tp rule— * 

O) ftiat a claim to exemption preferred under S. 5, sub-S. (I), cl. (</) of the Act on 
that portion of income taxable under Pt. I of the Secend Schedule of the Act which 
is paid as a premium to an Insurance Company shall not be entertained if the claim 
*is made after the expiration of six months from the last day of the financial year during 
winch the premium was paid ; ( 

*, Substituted by Notification, No. 2180 S.B., dated the 23rd April, 1901, see * 
^Gazetteof India, 1901, Pt. I, p. 269. 
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c (10) that officers and men o£ the Indian Marine Service shall not for the purposes 
of 8. 5, sub-S. (1), el. (i) of the Act be treated as belonging to Her Majesty’s India* 
Forces; and t 

(11)» that for the purposes of the Act— 

(a) the tentage allowance included in the pay and Indian allowances of an officer 

in military employ under Art. 748 of the Army Regulations, India, Vol. I, Pt. I, shall 
be deemed to be salary unless the officer has provided and has in his possession the camp 
equipage«of his rank in a serviceable condition; , 

(b) the horse allowance shown as included in the consolidated or staff pay of the 
several appointments specified in Art. 91 of the Army Regulations, India, Vol. I, Pt. I, 
shall be deemed to be salary, unless tbe officer has provided and actually maintains 
the number of bona fide chargers prescribed for his rank. 

(See Gazette of India, 1890, Pt. I, p. 408). 

Exemption from incotne-tax of salary of soldiers whose salaries f 
were previously exempted when deputed to plague or famine duty and • 

* token under ,Rs. HOO-a month. * 

No. 4812-8. R., dated the 3rd November, 1898—In exercise of the power conferred 
by 8. 6 of Act II of 1886, the Governor General in Council is pleased to exempt from 
liability to the tax payable under that Act the salary of any officer, wamnt officer, 
non-commissioned officer or private of Her Majesty's forces or of Her Majesty’s Indian 
foroes who has been or may be deputed from employment in which his salary was ex¬ 
empted under 8. 6 (1) (i) of the said Act to plague or famine duty under tlje Civil 'De¬ 
partment and whose salary docs not exceed five hundred rupees per mensem. 

(See Gazette of India. 1998, Pt. 1, p. 1086). 

Political Officers invested toith powers of Collector. 

No. 4185-1., datod tho 16th SeptemW, 1887.—In exercise ( of the powers conferred 
by 8. 40 of Aot II of 1886 (the Income Tax Act, 1886), the Governor General in Council 
is pleased to invost eaoh of the Political Officers named below with the powers of a 
Collector under tho said Aot for tho purpose of granting certificates in respeot of intpreBt 
on Government securities in Forms B, C, and D, prescribed in r. 9 of the Notification 
issued by the Government of India, in the Department of Finance and Commerce, 
No. 698, dated the 5th February, 1886. when such securities are held by persons 
residing outside of British India. 

(1) Tbd Resident in Nepal. 

(9) The Resident in Kashmir. 

(3) The Political Resident in Turkish Arabia. 

(4) The First Assistant to the Resident at Hyderabad. 

(6) The Assistant to the Resident in Mysore. 

1 (6-A) Tbe Resident at Indore. 

1 (5-B) The Political Agent in Malwa. 

(6) The First Assistant to the Agent to the Governor General in Centra\lndia. 

(7) The Resident at Gwalior. 

(8) The Politioal Agent in Bhopal. 

(9) The Politioal Agent in Baghelkhand and Superintendent of the Rewah State. 9 * 

1 .Added by Notification No. 6020-1.B. dated th8 6th November, 1903* see Gazette 
, of India, 1903, Pt. I, p. 967, 

9 The Buperin^ndanoy at Rewah has now been abolished. 
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(10) The Political Agent in Bundelkhand. 

* (11) The Political Agent in Bhopawar. 

(13) fha First Assistant to the Agent to tho Governor General in Rajputana. 

1 (18) The Resident in Jaipur. 

(14) The Resident in the Western States of Rajputana. 

(15) The Resident in Meywar. 

(16) The Political Agent in Ulwar. # 

(17) The Political Agent in Kotah. 

1 (18) The Political Agent in Jhallawar. « 

(19) Political Agent in Bikanir. 

'{20) &he Political Agent in Harowtee and Tonk. 

3 (91) The.Political Agent in the Eastern States of Rajputana. 

(2M The Fir^ Assistant to the Agent to tho Governor General at Baroda. 

(96) The First Assistant to the Agent to tho Governor General in Baluchistan. 

4 (24) ,The*Politioal Agent, Quetta. * 

4 (26) The Political Agent, Zhob. 

4 (26) The Political Agent, Kalat, Bolan Pass (and Nuski Railway District). 

• • 

4 (27) The Political Agent in South Eastern Baluchistan. 

4 (98) [The Political Agent, Kohlu, Nasirabad and Railway District).* 

* (29) The First Assistant to the Political Resident in the Porsian Gulf. 

(80) The Political Agent at Muscat, 

(See Gazette of India, 1887, Pt. I, p. 465). 

Rules under the Act, 

No. 2763, dated the 6th June, 1890.—In exercise of the powers conferred upon him 
by Act II of 1886, and of all other powers enabling him in this behalf, and in superses¬ 
sion <4 the Notifications in the Department of Finance and Commerce— 

No. 593, dated the 5th February, 1886- » 


674, 

M 

7th May, 1886. 

„ 2685, 

II 

19th August, 1886. 

„ 3438, 

II 

30th September, 1886. 

„ 2308, 

II 

5th May, 1887. 

„ 4678, 

11 

31st August, 1887. 

the Governor General in Council is pleased to make the following rules under 


the said Act 

1. The time within which amounts deducted from salary, annuity, pension, orgra- 
tuity paid by a Local Authority under S. 8, Sub-s. (1) of the Act must be paid to the credit 

1 Substituted by Notification No. 1269-I.B., dated the (>th November. 1903, see 
Gazette of India, 1889, pt. I, p. 172. 

1 This Agency is now merged in the Khotah Agency. 

3 Substituted by Notification No. 1969—1., dated 22nd March, 1889, see Gazette 
of,India, 1889, pt. 1, p. 172. 

4 Substituted by Notification No. 1479-E., dated the 17th Juty 1890, see Gazette 

of India, 1890. Pt. I, p. 580. * * * 

3 Added and substituted by* Notification No. 3074-F. B., dated the 16th October, 
1906, see Gazette of India, 1908, Pt. I, p. 916. * 
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of the Government of ludia, in fixed at one week from the date of payment of the salary, 
pension, annuity, or gratuity. The payment to the credit of the Government shall*!}* 
made by remitting the amount to the Collector with a statement giving the following 
participant for each person from whom the tax has been realised ; . 

(1) Name. 

(3) Period for which the salary, pension, or anuuity has been paid- 

(3) Amount of salary, pension, annuity, or gratuity paid. 

(4) # Amount of tax. . . 

2. The return required by S. 10 of the Act shall be in Form A hereto appended. 

The name of any person who»is receiving, at the date of the return pjre^eribed by 
3, 10 of the Act, a salary, pension, or annuity which does not amonrtKjteBa. 300 
per annum, or has received during the year ending on that date a grafiu|fj|^JjPbtfc§doe8 
not amount to that sum, need not be shown in the return. 


3. Any sums, such as payments to regimental mess or band funds or the like 


compulsorily stopped from salary by the orders, or with the approval, of the, 

ment, shall be deducted from the salary previous to assessment. 

• * 

A portion of salary withheld in pursuance of an order of a Court ii 
compulsorily stopped from salary within the meaning of this rule. 


vern- 




iot adtftP 


4. When a deduction is made from the amount of salary, pension, or annuity 
liable to assessment on account of a payment made toa Life Insurance Company, thesum 
doducted shall, if the premium is payable in sterling, be the actual cost of remittance 
as stated by the assessor.; or, if the assossee is unable to state such actyial cost, the 
equivalent in rupees of the sterling payment calculated at the official rate of exchange 
for the year in which the deduction is made. 


5. A deduction such as is mentioned in i>hc preceding rule muse be supported 

either— • > 

(1) by the original receipt of the Insurance Company ; or * 

(3) (in the cas3 of a deduction claimed by a sorvant of the Government or of a 
Local authority,/ by a copy of the same presented together with the original, to the 
^officer who pays the salary, pension or annuity, and attested by that offioer who should 
after such attestation return the original; or <. 

(3) by a duplicate receipt given by the Insurance Company; or 

(4) by a certificate of payrpont given by the Insurance Company. 

In cases (1), (•’•), and (4), the receipt or certificate should be returned as soon as the- 
fact of payment is admitted in the due course of audit. 

Where the Collector is satisfied that none of the above prescribed documents can bo 
produced without an amount of delay, expense, or inconvenience which, under the cir¬ 
cumstances of the case, would be unreasonable, hd may accept such other proof of 
payment of the premium as he may doem sufficient. 

6. The amounts exomptod from the ttx by S. 5. sub-s. (1), cl. (y), of the Act, and 
referred to in r. 4 of those rules, shall not be deducted from income for the purpose of 
determining whether the income is liable to the tax, or of determining undesPt- I of the 
Second Schedule of the Act the rate at which the tax shall be levied. 

■7. The amount to be assessed under S. 44. sub-s. (1), of the Act on account of a 
building occupied by the owner thereof shall not in any case exceed 10 per cent, of the 
aggregate income of the owner derived from all sources. It must not, however, be 
understood from tins that a maximum of 10 percent, of the aggregate inoome oi the 
. owner ft to be assumed in every ease as equivalent to the letting value of his house. 
The lptting>value should in all cases bs ascertained on the best data available in view 
of the circumstances of the locality in which the house is situated. 

0 
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8. After the close of the year of assessment each Accountant-General or othef M 
( aucHting officer shall submit roturn No. 1, in tho form hereto npponded to such office 

as the Local Government may dircot. 

9. Che certificates referred to in the second oolumn of Pt. Ill of the Seoond Schedul 
of the Act shall be hi Form B or in Form C, hereto appended. 

10. Any claim under S. 5, sub S- (11, cl. (e), of the Act to exemption from the levy c 

tho tax on the interest of securities employed solely for religions or public charitabl 
purposes within the meaning of that clause must be supported by a cortificato from th 
Collector*, which shall be in Form D hereto appended. • 

11. In the ease of securities, tho interest on which is payablo by the Oovernmon 
of India, tip amount deducted on account of the tilx under S. 13, sub-S. (1), of the Ac 
shall be paj&:{<ftbe credit of the Government on the same day as tho payment of th 
interest is made. 

12. In the case of securities, the interest on which is not payable by the Govorn 
ment of India, the amount so deducted shall bo paid to the credit of tho Govornmen 
withft one weelc from the date on which interest is paid. The person deducting th 
amount should pay it to the eroilit of the Government by remitting tho tynount to. thi 

• Collector, with a statement showing the following particulars : — 

(1) Name of owner. 

(2) Description of security. 

(3) Slumber of security. 

(4) Date of security. 

(5) Amount of security. 

(fi) Period for which interest is drawn. 

(7) Amount of interest. 

(8) Amount of tax. 

13. After tho close of the year of assessment, each Accountant-General anc 
Comptroller shall submit Roturn No. H, in Lh<J form hereto appended to such officer at 
the Local Givernment may direct. 

14. In calculating the amount of tax payable, the amount due on a fraction of i 
rupee jhall bo neglected. Thus the tax to bo realised on a monthly salary o 
Rs. 166-10-8 is Rs. 4-5-2 only. 

1§. All public servants are forbidden to make public or discloso, except for th( 
purposo of the working of the Act, any information contained in documents delivered 
or produced with respect to assessments under Pt. IV of the second Schedule of the 
Ant, and any public servant committing a breach of this rule shall bo deemed to have 
committed an offence under S. ICC of the Indian Penal Code. XLV of 1860. 

All public servants are further enjoined to be most careful to regulate their pro¬ 
ceedings as far as practicable in such mauner as to prevent information which should be 
kept secret from becoming known. It should be noted that information of this nature 
is to be withhold by officers administering the Act from persons in the employment of 
asscssees. 

16. Power to make further rules is hereby delegated to the several Local Govern¬ 
ments, and no rules already made by Local Governments under authority given by the 
Govornor^beneral in Council shall be deemed to be cancelled by tho supersession of 
any of the notifications quoted in the present Notification. 

17. Eaoh Local Government will prescribe forms of registers to be maintained by 

Collectors and others for the purpose of showing the demand and collections of the tax, 
th| various classes of incomes assessed and the working of the several provisions of the 
Act. * • * 

18 and 19. Rep. by No. 3217-S.R., dated the 12th June, 1901. 

(See Gazette of India, 1901, Pt. I, p. 384). 
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FORM A. 


(Rule 2.) 


Return made by the Principal Officer of every Local Authority, Company^ 
Public Body or Association under Section 10 of Act II of 1886. 




Designation of 


[Local authority, 
J Company, 

I Public Body, or 
l Association. 


« 


1 

I 

1 


• 

Salaries. 

Pensions or 
Annuities. 

Gratuities. 

• 

Namo of 
employoe, Pen¬ 
sioner, annui¬ 
tant or roceivor 
of gratuity. 

• 

i 

Address. 

! 

1 

i 

Employment. 

Rate of salary. 

Dates on which 
. payable. , 

Rate of pension 
or annuity. i 

i 

Dates on which 
payable 

Amount. 

Dates on which 
• paid, e 

c 

j 

; 

i 





1 

• 


t» 




1 





«• 




I 

l 

• 

« 


e 



FORM B. 

< 

, (Rule 9.) 

I , Collector of , do hereby certify that the income of (ilame) 

owner of the , specified below, including the interest on--^?!'. 9ecur ^- Y but 

securities • those securities 

excluding income from agriculture, is less than Rs. 500 a year. 

Dated Collector of 


Description of security. ! 

i 

Number. 

1 Date. 

i 

Amount. 

• 

a 

• . 

♦ 

- • - — - 

° 

V 

f 


c 
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Act II Of 1888 (the INDIAN INCOME-TAX ACT). 


' FORM C. ’ < 

• (Rule 9.) 

I , , Collector of , do hereby certify that tho income of (namo) 

owner of the sec, ?V^-, specified below, including the interest on 8ecurfty ^ ^ ut 
securities those securities 

excluding income from agriculture, is loss than Rs. 2,000 a year. 


Dated 


Uollector ot 


Description of security. 


Number. 


Amount. 


FORM D. 

\Rule 10.) 

1 , Collector of , do hereby certify that the interest on tho 

security., specified below, standing in tho name of , is employed 

secuptyes 

solely for religious purpose's. ■ • 

* public charitable 

Dated Collector of 


Description of security. 


Number. 


Date. 


Amount. 
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Note 1.— The thick figures at the end of each line refer to the pages of this Act and thd* 
alphabets in italics preceding the thick figures refer to the eases having 
corresponding thick letters*against them in those pages. 

2.—S. in Brevier Roman denotes the section. 
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,, Rulos of Government of India, C, 3, 

,, Object of the Act, D, 3. 
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,, • Construction of the Act, F—J, 4. 

,, Machinery of assessment and appeal, F, 4. 
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Administraturs-Genernl, Chargeable under P,irtlV r re income officially in their posses¬ 
sion S. 22, 21. 

Agents, Non-residents to be charged in names of their, S. 21, 21. 
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Agreement, between the Collector and companies or private employers, li, 18. 
for composition, S. 31, 26. 

Agriculture, Inoomes derivod from—Exemption from taxation, J, 11. 

Amendment, of assessment, S. 33, 27. 

Annual return, by principal officer of company or association, 8 . 10 , IS. 

Form of return, C, 18. 

Appeal, Conviction, C, 28. 

Conviction when cannot be resorved, I), 28. 

Assessment, Machinery of, and appeal, K, 4. 

Collector to determine persons chargeable, S. 11, 17, 

Mode of making, S. 15. ij. 

Fraction of rupees to be neglected, H, 17. 
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Notices to persons with incomes of two thousand rupees and upwi 
19, 20. 

Receivers, managers, Court of Wards, Administrators-Goneral and Official Trust* 
oes, chargeable under Part IV re income officially in their possession, 8. 22, 

21 . 


Revision of, Petition to Collector against assessment under Part IV, 8 . 25, 22 , 
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Hearing of petition, S. 26, 28. 

Petition to Commissioner for revision, S. 27, 24. 
Powe^to summon witnesses etc., 8. 28, 24. 
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Amendment of, S. 33, 27. 
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Bar of suit to modify in Civil Court, S. 39, 31, 32. 
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Bombay, Rules made under cl. 4, S. 30, Y, 26. 
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Civil Court, Bar of suits to modify assessment in Civil Court, 8. 39, 31. 
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Prosocution under S. 36 to be at instance of, S. 36, 29. 
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Power to summon witnesses, etc., 8. 28, 24. 

Exercise of powers of Collector and Commissioner, 8. 40, 31. 
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Court Fees Act, Petition, Q, 42, 23. 
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Court of Wards, Chargeable under Part IV re income officially in their possession, 

. S. 22, 21. 

Criminal Courts, Jurisdiction of—Illegal assessment, F, 28. 

Cr. P. (X 1698, 8. 47G—Collector, healing objections under the section—Jtevenue 
Court—Judicial proceedings, U, 23. 

Curator, When as such, assessed under Part IV, S. 23, 21. 


Declaration, False statement in, S. 35, 28. 
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Premium payable in sterling, T, 12. * 

on account of insurance—Proof, U, 12, 13. 

Default, Imprisonment in, of paymont of fine, H, 28. 
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Definition, of Uocal authority, S. 2, 8 . 

If Company „ „ 

„ Prescribed „ „ 

„ Salary „ 6 . 

„ Iucome „ „ 

„ Magistrate „ „ 
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„ defaulter „ „ 

„ Collector „ „ 

* >, • Principal officer „ „ 
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Delegation of powers. Rules, U, 31. 
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Evidence Act, Ss. 123, 1 G 2 —Return submitted to Income Tax Collector, 8, 30, 

^ S- 124—Orders of Collector—Privilege— F, 17. 

8 . 124 —Documents produced before Collector—Privilege, W, 24, 

Exemption, from taxation—Limitation, Ft, 12. 

Power to make, 8 . G, 18. 

The Government of India Rules—as to liability to income-tax. Appendix, A, 

38—40. 

Extent, and commencement of this Act, 8 . 1, S. 

Places to which this Act is extended, L — N, 5. 


Failure, to make payments of Income-tax or deliver returns or statements, 8. 34, 27. 
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Lodgers, Obligation to furnish information respecting, 8. 41, 32. 

M 

Machinery, of assessment and appeal, K, 4. 

Magistrate, Meaning of, 8. 2, 6. 

_Magistrate of second class. Jurisdiction, G, 28. 

Managers, chargeable under Part IV re incomo officially in their possession, S. 22, 21. 
Mineral lease, Nature of, A, B, 8. 

Mode of payment, of tax in case of Government officials and pensioners, 8. 7, 13. 

of income-tax, in case of servadts and pensioners of local authorities, S. 8, 14, 
Deduction from salary—Time within which amount to be paid to the Govern¬ 
ment of India, Z, 14. 

Payment to credit of Government—Form, A, 14. 

of income tax in case of servants and pensioners of companies and private exn- 
f loyers, S. 9, 14, 15. 

o*l tax on intorest on securities, S. 13, 18, 17. 

v 

N 

• Non-residents, to be. charged in names of their agents, S. 21, 21. 

Notices, to persons with incomes of two thousand rupees and upwards, S. 17,19, 20» 
Service of, 8. 46,33. * m « 

Notification, as to exemption from tax and assessment, M, 80. * 

by Local Governments delegating powers given by 8. 47 of t^ia Act, O — R, 34 , - 
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Objection, to assessment of income-tax—False statement, L, 29. 

Obligation, to famish information respecting lodgers and employees, 8. 41, 32. 

to fgrnish other information, S. 44, 33. 

Occupying owners, Provision for tax on, S. 24, 22. 

Officer, An, or servant is not exempt from taxation under this Act by reason only of the 
income of his employer being exempt therefrom under S. 5 of this Act, S. 5, 

^ 10,13. 

Official trustees, Chargeable under Part IV re income officially in their possession, 

8 . 22 , 21 . 

Orders, of Collector—Privilege, V', 23! ( 

P 

Part, meaning of, S. 2, 6. 

Payment, Tune and place of, of income tax, 8. 19, 20. 

Penal Code, 8s, 170 & 177 of, to apply to requisitions for information, S.,45, 33. 

8. 177—False statement in declaration, 8. 05, 28. 

8. 193—Objection to assessment of income-tax—False statement, i>,*23. 

Ss. 193 and 228 of, to apply to proceedings, under 8. 12 or Chap. IV of this Act, 
S. 37, 29. 

Penalties, Failure to make paymouts or deliver returns pr statements, S. 34, 27, 28. 
False statement in declaration, 8. 35, 28. 

Prosocution under S. 36 to beat instanco of Collector, S. 36, 29. 

Pensioners, Mode of payment of tax in case of, S. 7, 13. , 

Person, Scope of the term, 8. 2, 6. 

Petitions, to income-tax office—Fstoppol, N, 20. 

Court, Feo, Q, 22, 23- 

to Collector against assessment under Part IV, S. 25, 22, 23. 

Hearing of, S. 26, 23. * ‘ 

to Commissioners for revision, 8. 27, 24. * 

Political Officers, invested with powers of Collector, S, 7. 

for notifications investing—with powers of Collector in respect of persons rcaidyig 
out of British Tndia, Z, 82. 

invested with powers of Cillector, sec Notification at pp. 40, 41. v 

Power, to modify ordinary procedure m special cases, S. 18, 19, 20. 
to retain duties charged on trustees, etc. S. 23, 21. 
to summon witnesses, etc., 8. 27, 24. 

Exercise of, of Collector and'Commissioner, S. 40, 31. 
to declare principal place oi business or residence. S. 47, 33, 34. 
exeroiseable from time to time, 8. 50, 35. 

Premium, Payable in sterling—Deduction in assessing tax, T, 12. 

Principal officer. How used, S. 2, 6. 

Annual return by, of company or association, S. 10, 18. 

Principals, Agents to furnish information as to principals S. 42,32. 

Private employers, Mode of payment of income tax in case of servants and pensioners of 
companies and private employers, 8. 9, 14,15. c 

Agreement between the Collector aud Companies or, B, 15. * 

Privilege, Orders of Collector, P, 23. 

Documents produced before Collector—Evidence Act, 8. 124, IF, 24. 

. Production of Income-tax papers in Court—Privilege, P— R, 30, * i 

Rttlft 16—Production of Income-tax papers befdre Court, T, 30. 

Procedure , Power to modify ordinary, in special cases, S. 1 §, 19, 20, 

Production, of Income-tax papers in Court—Privilege, P—jR, 30. «, 
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Profits, Annual statements of net, S. 11, 15. 

profits of Companies, Annual statement of not profits, S. 11, 15. 

Power to require officers of companies to produce accounts, S. 12, 16. 
Proof, Deduction on account of insurance, U, 12, 13. 

Prosecution, under S. 30, to be at instanco of Collector, S. 36, 29. 
uiider S. 34—Collector's duty to institute prosecution, I, 29. 


Receipt, %nd their contents, S. 32, 26. • 

Receivers, Chargeable under Part IV re income officially in their possession, S. 22, 
21 ' 

Repeal, of Enactments,<6. 2, 5. 

Returns, Failure to deliver, or statements, S. 34. 27. 

submitted to Income Tax Collector —Evidence Act, Ss. 123, 162, S, 30. 

Revision , of assessment —Petition to Collector agtmst assessment under Part IV, 8. 26, 

22, 23. 

• • 

Hearing of potition, S. 26, 23. 

Petition to Commissioner for, 27, 24. 

■ Power to summon witnesses etc., S. 28, 24. 

Road cess. Income-tax nature of. T, 7. 

Royalty, from mines—Ineomo, (^, 9. 

Rules, maefe by Local Governments, J, 29. 

made under cl. 4, S. 30, Bombay, Y, 26. 

. Governor General-in Council may m ike, 8. 33, 29—31. 

Notification as to exemption from tax and assessment, M, 30. 
by Local Government under S. 38 of this Act, V, 31. 

The Government of India Exemption as to liability to income-tax, Appendix A, 
38-40. 

b\ Government of India under Phis Act,*41, 42. 
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8ajjad<inashin, Money used by, for his maintenances, not salary, /’, 6. 

of Sasseram Khankah, whether liable to income-tax, U, 9. , 

Salaries and Pensions, Modo of payment of tax in case of Government Officials and 
pensioners, S. 7, 13. 

Mode of payment in case of servants and pensioners of local authorities, S. 8, 14. 
Mode of payment in case of servants and pensioners of Companies and private 
employers, S. 9, 14, 18. 

Annual return by principal officer of Company or association, 8. 10, 15. 

Salary, Scope of the term, S. 2, 6. 

Money used by Sajjadanashin for his maintenances not, P, 6 . 

Tentage allowance, whether, <3, 7. 

Horse allowance when deemed to be salary, R, 7. 

Saving, in favour of payers of capitation taxes, S. 48, 34. 

Schedule, The First—Enactments repealed, O, 35. 

The Second—Sources of income and Bates of Tax, 38, 37. 

The Third Form of Petition, 87. 

Securities, Interests payable by Government, D, 18. 

, Mode of payment of tax on interest on, S. 13,18,17. 

• Interest not payable by Government, E, 16,17. , 

Servant, An officer or, is not exempt ’from taxation under this Act by reasoru*nly of 
the income of his employer being exempt therefrom under S. 6 of this Ant, 
S. 5*10—18. 
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Servant* and petitioners, Mode of payment of income-tax in case of servants and pension¬ 
ers of companies and private employers, S. 9, 14, IS. 

Service, of notices, 8. 4G, 33. 

Statements, Failure to deliver returns or, S. 34, 27. f 

Statute Si and mi Vic. G'., JOS, Territories vested by, British India, 8. 2, 5, 

Suit, Bar of, bo modify assessment, in Civil Court, S. 39, 31, 32. 

T 

' Tax, Ir.cgmes liable to the tax. 3. 4, 7. 

Exceptions, S. 5, 9—13. 

Notification as to exemption from, And assessment, M, 30. 

Saving in favour of capitation, S. 48, 34 ; Indemnity, S f 49, 35. 

Tentage allowance, whether salary, Q, 7. 

Time, and place of payment of income-tax, S. 19, 20. 

Trustees, to bo chirgod, under Part lV, S. 20, 21. 

When, as such, assessed under Part. IV, S. 22, 21. 

to furnish information as to beneficiarios, S. 42, 32. * 1 

eto., to furnish information as to income, S. 43, 33. 
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Words and phrases. Meaning of Local authority, S. 2, 3. 

„ Company „ • 

„ Prescribed „ „ 

,. Salary S. 2, 6. 

■< income „ „ 

,, Magistrate „ „ 

Meaning of person, 8. 2, 6. 

„ defaulter „ „ 

„ Collector „ „ 

„ principal officer „ , 

i. pwt „ „ 

Meaning of, “ Owner,” S. 24, 22. 
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THE CROWN GRANTS ACT 

(ACT XV of 1895.) 

[10th October, 1895.] 

Ad Act to explain the Transfer of Property Act, 1882, so far as relates to 
grants from the Crown, and to remoye certain doubts as to tho 
powers of the Crflwn in relation to such grants. 

WHEREAS doubts have arisen as to the extent and operation of tho 
Transfer of P/operty Act, 1882, and as to the power oi the Crown to impose 
limitations ant^ restrictions upon grants and other transfers of land made 
by it or under its authority, and it is expedient to removosuch doubts; It 
is hereby entfneted as follows* 

(Notes). 

• 1.— “ The Crown Grants Act. ” 

(1) Statement of Objects and Reasons. 

, For— See Gazette of India, 1895, Pt. V, p. 169. A 

(2) Proceedings in Council. 

For—See Gazette of India, Pt. VI, pp. 339 and 355. B 

(3) Scope of title and preamble. 

(a) The meaning of tho title and preamble, and especially of tho preamblo of 
• a Code, hnust be understood to overlie the whole Act, giving colour 
to, and controlling, its provisions, and supplying pro tanto the rule 
for thoir interpretation. 2 A. 74 (90). C 

\b) A reference may be made to the preamblo and title of an act in construing 
. its words. 9 W.R. 402 (404, 406) (F.B.). ' D 

(c) The preamble of a statute is a “ key to the understanding of it." 9 C.P. 
L.R. 65 (67). E 

(IfPreamble how far a guide. 

(а) The preamble is undoubtedly a part of the Aot, and may be used to explain, 

but not to control, the enacting part, which often goes beyond tho 
preamble, if words aro to bo found in the former strong enough for 
the purpose. Salkeld v. Johnston , 1 Hare 196; Fellowsy. Clay, 5 Q. 
B. 313, referred to in 2 M.H.C.R. 322 ; see, also, 11 A. 262 (266). P 

(б) A construction of an Aot far beyond its object, as stated at length in the 

preamble, should not be made, unless distinct words to that effect are 
, used in it. 9 B.H.C.R, 321 (332). * 0 

(c) »But, where the language of the enacting sections of a statute is clear, the 

terms of a preamble cannot be called in aid to restrict their operation 
or to cut them down. 11 A. 262 (266). H 

(d) The preamble is no part of an enactment and a mere recital in an Act, 

• either of fact or law, is not conclusive, and the Courts are at liberty 
to consider the fact* or the law to be different from the statement in 
the recital. 2.B, 19 (38), referring to Beg. v. Haughton, 1 El. & Bl. 
, 501. I 


IV of 1882. 
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/.—" The Crown Grants Act (Continued). 

(5) Object and scope of the Act. 

“ As I have just explained, I have one or two small amendments t to make. 

* The first is an addition to tho title of the Bill. It was pointed out 

in one of the papers that whereas the title only referred to the 
Transfer of Property Act, the substantive provisions of the Bill went 
further and dealt with Crown grants generally, and got rid of a pos¬ 
sible restrietton on tho part of the common law on the power of the 
Crown to create now estates. Accordingly I wish to propose to add to 
the title the word^ ' add to remove certain doubts as to the power of 
the Crown in relation to such grants.’ That will show that tho Bill 
is not confined to the Transfer of Property Act, but relates to all 
Crown grants, and deals with certain limitations supposed to be 
imposed otherwise than by that Act. Then, as incidental to that, in 
the preamble to tho Bill it is desirable after ‘ 1882,’ that the follow¬ 
ing words be added :—“ and as to the power of the Crown to impose 
limitations and restrictions upon grants and other transfers of land 
made by it or under its authority. That is merely a similar amend¬ 
ment to carry out the proposed alteration in the title. Then, I thought 
it bettor, on consideration, for the purpose of emphasising that this 
is a gonoral Bill and not merely confined to the Transfer'of Property 
Act, that S. 2 should bo altered into Ss. 2 and 3, the sub-section 
uumbers being omitted. By this arrangement what is now sub-section 
(2) will become S. 3 as a General provision and not limitod by refer¬ 
ence to the previous sub-section. Then in S. 3, as it will then stand, 
it has been suggested that the words ‘grant or transfer of land’ in the 
fourth and fifth lines would look as if a grant was not a transfer, and 
that a conceivable difficulty might arise in the caso of tho grant of 
leases, and therefore 1 propose to add after'the words /grant or’ the 
wosd ‘other’ to show that every grant or instrument whereby land is 
conveyed from one person to another is a transfer. Finally, in tho 
fourth line of what will now become S. 3 if these amendments arc 
passed, I have to move that after the word ‘law’ tho word ’statute’ be 
inserted. Ono of the Judicial commissioners suggested thift tho ex¬ 
pression ‘enactment of the legislature* might bo considered so as not 
to apply to English Statutes—such as the Statutes of Uses and Wills 
which presumably affect all British land in tho hands of Pluropean 
British subjects, and that it would be better to inscrest the word 
‘statute,’ which would clearly accord with our established nomen¬ 
clature, and would leave the expression “an enactment of the 
legislature" to apply to tho Indian Acts, and I propose to insert it 
accordingly.” 

[See the speach of Sir Alexander Miller beforo the Legislative Council, on 
I0-10-I895-] J 

(6) Crown Grants. 

C 

An exemption from the operation of the Transfer of Property Act has been 
made with retrospective effect by the Crown Grants Aot. 1895 (See 
Act XV of 1895). K 

(7) Act XY of 189g, nature of. 

The Crown Grants Act is an Act to explain the Transfer of Property Act, 1882,* 
so far as relates to grants from the Crown, and to remove certain 
doubts as to the powers of the Crown in relation to suejh grants. L 
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/.—“ The Crown Grants A (Concluded). 

($ Act to be construed strictly. 

An act which is arbitrary ought to be oonatrued strictly, and the Courts 
■ should not extend its operation further than the language* of the 

i Legislature requires. 1 Bom. 5*23 ; 8ussex Peerage, 11 01. & F., 36 ; 

8 Jur. 793. 

In the Sussex Peerage, 11 01. & F,, 35 ; 8 Jur. 793, held “ If the words of the 
• Statute are of themselves precise and unambiguous, then, ho more 
can be necessary to expound, those words in their natural and ordi¬ 
nary sense. The words themselves do, in such case, best doclare the 
intcntidh of tho legislation.” M 


Titlo, extent and 
commencement. 

• • 


1. (1) This Act may bo called the Crown Grants 
Act, 1895; (2) It extends 1 to the whole of British 
India ; and (3) It shall come into force at once. 


. (Note). 

• Extends." 

Act was declared in force. 

This-in Upper Burqia (excopt the Shan States) by the Burma Laws Act, 

* 1898 (X/ir of 1898). N 


2. Nothing in the Transfer of Property Act, 1882, contained shall I 

m „ apply or he deemed ever to have applied to any grant 

Transfer of Pro- , , , , • , . , . 

perty Act, 188*2, not or other transfer of land or of any interest therein 

to apply to Crown hereto-fore made or hereafter to be made by or on 
grants l. 

behalf of Her .Majesty the Queen Empress, her heirs 
or successor^, or by or on behalf of the Secretary of State for India in 
Council to, or in favour of, any person whomsoever; but every such 
grant apd transfer shall be construed and take effect as if the said Act 
had not been passed. 

(Notes). 

/.—“ Transfer of Property Act—Crown Grants ." 
l>ruD]Bcc of this Crown Grants Aot—Objection to Sale in execution—not 
maintainable. 

(a) Where a decree was passed for sale of property forming part of property 

granted by the Grown, and became dual, the judgment-debtor oannot 
object to the sale of such property in execution on the ground that 
the property was not saleable in view of S. 2 of the Grown Grants 
Act. 3 A.L.J. 628. 0 

(b) By enacting the Grown Grants Act, the Legislature did not intend that 

unconditional grants, made by the Grown frde from restrictions as to 
alienations, should not be the subject of sale at the suit of a mortgagee. 
(Ibid), P 

(c) It is difficult to interpret S. 2 of the Grown Grants Act; but from a perusal 

of the preamble to the Act it is reasonably clear that the objeot of 
the Legislature in passing the Act was to validate any provisions, 
restrictions, conditions, and limitations over, which might be bald to 
be obnoxious tpjthe restrictions imposed in respect of grants generally 
f by the Transfer of Property .Act. 3 A.L.J. 1628 (630). Q 

18 —A 



4 


Act XY of 1895 (the crown grants act.) [Sa. 2 & 8 

Transfer of Property Act....Crown Grants”— (Concluded). 

(2) Scope of section— Construction of document — Grant of land by Government. 

S. 2 does not render all the provisions of the Transfer of Property Act inappli- 
* cable to lands held under grant from the Crown, but the meaning of 

the section is that when the Court is called upon to construe an 
instrument, granting land by the Crown, it shall construe such grant, 
irrespective of the provisions of the Transfer of Property Act. This 
is manifest from the concluding words of S. 2. 3 A.L.J. 129 (130) = 
A.W.N. (1905), 44. . R 

<j. a 11 provisions, restrictions, conditions aiad limitations over con¬ 

tained in any such grant or transfer as aforesaid shall 

Crown grants to va u^ an d take effect according to their tenor any 
take effect accord- 

ing to their tenor i. rule of law, Statute or enactment of the Legislature 
to the contrary notwithstanding. 

• (Notes). 

“ Crown Grants — tenor. ” 

Scope of section. 

(a) S. 3 of the Crown Grant Act, XV of 18S5, which made valid ‘‘ all provisions, 
restrictions, conditions, and limitations over, contained in any grant 
or transfer ” made by the Government or under their authority, any 
rule of law, statute or enactment of the Legislature tp the contrary 
notwithstanding ’ ’ was held by the J udicial Committee to remove the 
force of an objection that no executive act of the Government could, 
in or after 1861, have created an estate descendible by any rule of in¬ 
heritance other thg,n that laid down by law, which in this case was 
the Hindu Law. 27 A. 634 (653) = 8 0.C. 317 = 2 C.L.J. 194=9 
» C.W.N. 1009. r S 

(5) Act XV of 1895 validates all grants made by the Crown even though their 
effoct may be contrary to the tenor of any rule of Hindu Law. 2 C. 
L.J. 194=9 C.W.N. 1009 = 8 O.C. 317 = 27 A. 634 (653). T 

A.—CROWN AND ITS PREROGATIVES. ■' 

Crown, whether bound by statute—Rule of Construction. 

(a) The Crown is not bound by a statute unless named in it. Attomey-Oene- 

ral v. Donaldson, 10 M. & W. 117, cited in 12 M.L.J. 208 (283). U 
(a-1) It is the general principle that the prerogative of the Crown cannot .be 
taken away except by express words. In any oase where the prero¬ 
gative of the Crown has existed, precise words must be shown to take 
away that prerogative. 12 C W.N. 1081. Y 

(b) The rule of construction according to which the Crown is not affected by a 

Statute, unless specially named in it, applies to India. 14 B. 213 
[following 1 B. 7 (9); Ex parte Postmaster-General; In re Bonham, 
L.R. 10 Ch. D. 595 (601) ; 7 B. 552 (N)]. W 

(c) It is a universal rule that prerogative and the advantages it affords cannot 

be taken away except by the consent of the Crown embodied in a 
Statute. I B. 7 (9). X 

(d) Tfcis rule of interpretation is well established and apples not only to the 

Statutes passed by the British, but also to the Acts of the Indian 
Legislature framed with constant reference to the rules reoognized in 
England. IB. 7 (9). , Y 
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S. 3] Act XY of 1898 (the cbown gbants act). 

1.—“Crown Grants.. ..tenor (Continued). 

A.—OROWN AND ITS PBEROGATIVE8—(Continued). 

(e) “ Adverting to the English maxim of interpretation that the Crown is not 

bound by a statute unless expressly named, Mr. 8edgwiok, an American 

, author, observes : “ But in this country generally I should doubt 

whether this construction could be safely assumed as a general rulo. 
The English precedents arc based on the old foudal ideas of royal 
dignity and prerogative ; and where the terms of au Act are sweeping 
and universal, I see no good roason for excluding the Government, if 
not specially namod, merely*because it is Government.” (Construc¬ 
tion of §t»tutory and constitutional laws," p. 27). 12 M.L.J. 208 

(242). Z 

(f) “ Mr. Endlich, another American author, says, “ Tho tost, therefore, in 

• every caso in which the question whether or not Government is includ- 

0 fd in the language of a statute, has to be mot and determined, can¬ 

not bo a moro general rulo either ono way or tho other, arbitrarily 

• applied, but must be the object of tho enactment, the purposes it is to 

servo, the mischief it is to remedy and the consequences that are to 
follow—starting with tho fair and natural presumption that primarily 
the Legislature^intended to legislate upon the rights and affairs of 
individuals only." (Hid.) A 

(q) “Turning now to the policy and course of Indian legislation which, I may 
’ , say, for upwards of 50 years has been under the direction and control 

of somo of the most eminent English jurists and parliamentary 
draftsmen—not to say that some of tho more important measures 
were actually drafted and settled by eminent English Judges beforo 
boing introduced into the Indian Legislative Council—it is noteworthy 
that as & goneral rule Government is specially excluded, wherever the 
legislature considered that certain provisions of au enactment should 
not bind the Government; and this feature is specially noticeable in 
• • measures of taxation, whether imperial, provincial or local and whe¬ 

ther such taxes arc levied by Government or by ‘ Local authorities ’ 
LX of 1897, 8 (28)J, who as a rule have to administer their funds 
subject to tho control of Government. I know of only one instance— 
possibly there may be a few more, though I doubt it—in which the 
Crown is expressly included, i.e., 8 . 17 of the Inventions and Designs 
Act, 1888, which is substantially a reproduction of 8 . 27 of the 
English Patents, etc., Act, 1883.” (Ibid.) B 

(ft) Instances in which Government has been specially exempted. 

(i) Indian Contract Act, 8. 74. 

The exception provides that when any sum is fixed by way of liquidated 
damages payable to Government, the whole amount shall be recover¬ 
able and not merely reasonable compensation to be fixed by tho Court. 

•* 12 M.L.J. 208 (243). 0 

(ii) Specific Relief Act, Ss. .9, 45, 56 (d). 

Government is excepted from the operation of this section under which a 
summary suit may be brought by a person dispossessed, without his 

• consent, of immoveable property otherwise than ii»due course of law. 
S. 45—The Secretary of State for India in Council, the Government 
of India and* the Local Governments are exempted from writs of 
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/. — “ Crown Grants.... tenor "—( Continued). 

A.—CROWN AND ITS PREROGATIVES—(Co»fimied/. 

Mandamus to be issued by the High Court, S. 66 (d)— excludes the 
various departments of the Government of India and of the Local 
Governments from writs of injunction. (Ibid.) D 

(iii) Indian Registration Act, S. 90. 

-Exempts from the operation of the Act various documents issued 

> by Government. (Ibid.) E 

(iv) Indian Easements Act, S. a, (a) and (b). 

-Exempts certain prerogatives and customary rights of the Crown 

from the operation of the Easements Act. (Ibid.) F 

(v) The Crown Grants Act (XV of 1895). 

-Exempts Crown grants from the operation of the Transfer of Pro¬ 
perty Act, both retrospectively and prospectively. (Ibid.) G 

(vi) The Civil Procedure Code, 1882. 

, Ss. 295 (proviso), 356 (b) and 111— preserve the precedence of Crown- 
debts 616 (a) —exempts from the operation of the chapter relating to 
appeals to the Queen in Council, the prerogative rights of Her 
Majesty to receive and admit appeals. 12 M.L.J. 208 (244). H 

(vii) Indian Companies Act. 

S 212 (proviso), exempts proceedings by Government against Companies 
in liquidation from being invalidated under the section. (Ibid.f' I 
(viii) Sea.Customs Act. 

S. 20 (proviso), exempts goods belonging to Government from liability to 
customs duties. There is a corresponding exemption in the Indian 
Tariff Act, (Ibid.) • • J 

(ix) Indian Stamp Act, 1899. 

S. 3, proviso (1) is as follows :—“That no duty shall be chargeable in res¬ 
pect of any instrument executed by or on behalf of or in respedt Of the 
Government, in oases where, but for this exemption, the Government, 
would be liablo to pay the duty chargeable in respect of such instru¬ 
ment.” This,is a legislative declaration that, but for this, Government 
would be liable to pay the stamp duty in cases in which according to 
the rules laid down in S. 29, the liability will devolve upon Govern¬ 
ment and not upon the other party to the instrument. Such a decla¬ 
ration is very significant in that neither in S. 29 nor in any other 
section is Government expressly or by necessary implication included. 
There is no similar exemption in favour of Government under the 
Court Fees Act. Government pays court fees like other litigants and, 
if successful, recovers the same as costs for the adversary and thus it 
will be ( seen that Government is really benefitted. There is also 
another weighty reason against the exemption of Government from 
paying oourt-fees, for, the result of Buch exemption would naturally be 
to increase ■ the burden of Court-fees upon the rest of the litigants 
by raising the scale of fees. Under the various Municipalities Acts, 
Government is specially exempted from payment of certain specified 
tolls and taxes, but not from others. In the City of Madras Munioi- 
* palifcy Aot (Madras Act I of 1884) itself—S. 154 (a) exempts “gun- 

carriages, ordnance carts or wagons, oavalry, horses or any vehicle or 
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Act XY of 189S (the crown grants act). 

' I.— 1 ' Crown Grants .... tenor M —(ConMnued), 


t 


A.-CROWN AND ITS PRE ROGATIVES—(CoMfinued). 


animal belonging to the Government ’’ from payment of taxes on 
vehicles or animals; S. 161 (a) exempts gun-carriages, ordnaifceoarts 
or wagons or other such property of Government from liability to 
registration and payment of feos therefor; 8. 174 exempts Govern¬ 
ment from payment of tolls under S. 170; the provisos to Ss, 333, 
335 and 333 exempt places in the occupation or under the control of 
Government from the operation of those respective sections and tho 
necessity for obtaining liceuBcs on .payment of fees, K 

(x) India Act XI of 1881. 

' * 

S. 3 provides that, notwithstanding anything contained in any enactment for 
the timo being in force, the Govornor-General in Council may by an 
order in writing prohibit tho levy by a Municipal Corporation of any 
specified tax payable by the Secretary of State fop India and S. 5 
provides that so long as any order thus mado under S. 3 is in foroc, 
the Secretary of State shall be liable to pay to the Municipal Corpora¬ 
tion in lieu of such tax and such sums as an offioer from time to time 
appointed in this behalf by the Local Government may, having 
regard to all tb? circumstances of the case, from time to time deter¬ 
mine to be fair and reasonable. There is no provision in any of the 
Municipalities Aots, which oxpressly subjects the Government to any 
tax or duty payable under the Act. The polioy of the Indian Legis¬ 
lature is clearly indicated by the said Act XI of 1881, viz., that 
Government should be liable to municipal rates and duties unless 
specially exempted by law; but that when there is no such exemption, 
the Governor-General should bo empowered by law to suspend the 
ordinary procedure, the levy and collection of a tax or duty payable 
to a municipal corporation, without depriving the municipality of 
the probable amount which Government would reasonably have to 
pay if tho duty or tax was paid and collected according to the ordi¬ 
nary procedure. A similar policy underlies the Government Buildings 
Act IV of 1999 and tho Indian Tolls (Army) Act II of 1901. 12 M.L, 
J. 208 (244). L 

(i) In 12 M.L.J. 208=25 M. 457, it was held that the exemption of Govern¬ 
ment from Statutory duties and taxos is not really a prerogative of 
the Crown but depends solely upon the right construction of the 
Statute. X 


(ii) Where the question is whether the Crown is bound by the provisions nt 

Indian Statutes by necessary implication though not expressly named, 
it is a proper rule of construction to refer to the course of Indian legis¬ 
lation and Acts or Statutos in pari materia with the Act of statute 
in question. [ Colquhoun v. Brooks, L.R. 12 fi.C, p, 493 at p. 611, F, 
Bank of England v. Vagliano Bros. (1891), A.C. 107 at pp. 144—145, 
Robinson v. Canadian Pacific Railway (1892), A.C. 497; L.R. 281.A. 
18 at p. 26, D.] 12 M.L.J. 208 = 25 M. 457. R 

(iii) According to the uniform course of Indian legislation, statutes imposing 

duties or taxes bind Government as much as its subjects except in two 
cases(1 ) when the very nature of the duty or tit is such as to be 
inapplicable to Government and (2) when the Government is specially 
exempted. (Aid.) O 
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A.—CROWN AND ITS PREROGATIVES— (Concluded). « 

iv) 44 It is moreover provided in the Indian Councils Act “ that no l^w or re¬ 
gulation made by tho Governor-General in Council (subject to the 
power of disallowance by the Crown as hereinbefore provided) shall 
be deemed invalid by reason only that it affects the prerogatives of 
the Crown.” S. 24, 24 & 25, Vic., c. 67. 12 M.L.J. 208 (212). P 
(jf) It was then to remove any doubt that may have been entertained.as to the 
applicability of the Act tp the Crown, that the Crown Grants Act was 
passed, but Crowns rants aro still subject to the equitable rules which 
in some measure slakcn tho rigour with which, technically construed* 
grants from the Crown are usually fottored. 

(k) (i) 44 If a man under a verbal agreement with a landlord for a certain in¬ 

terest in land or, what amounts to the samo thing, under an expecta¬ 
tion created and encouraged by the landlord that# he shall have a 
certain interest, takes possession of such land with tho consent of the 
landlord, and upon the faith of such promise or expectation with the 
knowledge of tho landlord «.nd without objection by him, lays out* 
money upon the land, a Court of Equity will compol the landlord 
to give effoct to such promiso or expectation. Per Kyigsdown in 
Hamsden v. Dyson, (1866) 1 H.L. at p. 170.” 7 Bom. L.R. 27 (37); 
26 B. 271. Q 

(li) That the Crown comes within tho range of this equity is apparent from 
Winner v. Mayor of Wellington, (1884) 9 A.C. G99 and (1901) 28 I.A. 
211; 3 Bom. L.R. 505 ; 28 C. 693 (P.C.); 3 Bom.L.R. 603 (619) ; 29 
B. 530 (607). (Ibid). R 

(ni) This equity differs essentially fropi the doctrino embodied in S. 115 of the 
Indian Evidence Act, 1872, which is not a rale of equity but is a rule 
of evidence that was formulated and applied in Courts of law; where¬ 
as tho former takes its origin from the jurisdiction assumed by Courts 
of Equity to intervene in tho case of, or to prevent, fraud. (Ibid.) S 

(l) in England the Crown is not bound by the Statutes of limitation, unless 

named, but in India a different rule prevails. 9 M. 175 ; 4 M. 155 ; 
14 Bom. 213 ; Seo Art. 149, Limitation Act (Act XV of 1877). T 
(in) But evon in England the Courts may, independently of the statute, 
presume a grant from tho Crown upon an uninterrupted enjoyment of 
twenty years, and such a presumption would be made in this country 
against the Government in the samo way as against a private in¬ 
dividual. 5 M.H.C.R. 6 ; 10 C. 214 (219); 1 Bom, 7 (9) ; 14 Bom. 
213 ; 8 M. 647. O 

B.—CROWN GRANTS. 

Crown Qrantt—Object of the Aot. 

t 

(n) The object oi this Act is to provide for the interpretation of eontracts of 
transfer according to their natural tenor. * V 

(6) A provision in tho instrument restraining alienation by the granteo or his 
representatives would bo valid under seotion 3 of the Act notwith¬ 
standing the provisions of the Transfer of Property Act or any other 
Abtorlaw. 3 A.L.J. 129. , * * W 

(c) It is competent to a decree-holder in execution of his decree upon a mort¬ 
gage to sell property effected by such grant. Ibid.\ 3 A.L.J. 628. X 
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• (d) In P.J. 1875, 230, the rule of construction adopted by Westropp, C.J., 
was that “ upon a question of the meaning of words, tho Same rules 
of common senso aDd justice must apply, whether the subjoct-matter 
of construction be a grant from the Crown or from a subject,” and 
that “it is always a question of intention to be collected from tha** 

• language used with reference to the surrounding circumstances.” 

Fulton, J., followed thq same rule in 18 Bom. G75, 3 Bom.L.R, 
603 (620), . Y 

(e) As held by Sargent, C.J., in 17 Bom. 407, where an agreement is cfleoted 
by way of proposal and acceptance botweon Government and a privato 
individual, it “is subject to the ordinary rules applicable to contracts.” 

3 Bom.L.R. 603 (619). Z 

(/) Ttfe Government has been held to be as much bound by tho equitable rules 
of estoppel as would be any other person. 28 C. 693 (P.C.); 3 Bom. 
L.R. 603 (619); 29 B. 580 (607); Plummer v. Mayor, etc, of Welling¬ 
ton, 9 App. Cas. 699. A 

Example. 

For instance, where it sells a plot of land stipulating that it " will bo assessed 
at tho rate of nine pics per square yard per annum, ” it could not 
thereafter raise the assessment on tho ground that the enhancement 
was justified by an Act, the terms of which must have been well 
known to tho purchasor. 3 Bom. L.R. 603 (616). B 

N.B.—See, also, Sub division (k) under Crown and its prerogatives, supra. 

C.— GRANTS BY CROWN AGENTS—LIMITS OF THEIR POWER. 

(1) 21 and*22, Viet., C. 106, Ss. 39, 40. 

Originally all lands and hereditaments and other real and personal estate of 
» ' the East India Company, including such as may thereafter be ac¬ 

quired, vested in the Crown, to be applied and disposed of for the pur¬ 
poses of the Government of India and empowered the Secretary of 
State in Council to sell and dispose of the same as he may think fit, 
the necessary conveyance and assurance being required to bo made 
by the authority of tho Secretary of State in Council under the 
hands and seals of three members of tho Council. G 

(2) 22 and 23, Yiot. 1, C. 41, S. 1. 

This provision which restricted the authority to sell and dispose of all real and 
personal estate vested for the time being in the Crown, to the Secre¬ 
tary of State in Council alone, was found to be in practice extremely 
inconvenient, and a statute was accordingly passed which enacted 
that the Governor-Goneral of India in Council, the Governors in 

, Council of Fort St. George and Bombay respectively, and the Lieuten- 

ant-Gevernor of the United Provinces or any officer for the time 
being entrusted with the Government, chargo or care of any Presi¬ 
dency, Province or District in India, may, subject to such provi* 
, sions or restrictions as the Secretary of State in Council with the 

concurrence of a majority of votes at a meeting' shall, from time to 
time, prescribe, sell and dispose of all real and personal estate wbatr 
soever in India for [.the time being vested in the Crown, within 
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C.—GRANTS BY CROWN AGENTS—LIMITS OP THEIR POWER— (Continue^)' 
the limita of their respective Governments provinces or districts, and 
1 to enter into any contracts whatsoever within the said respective 

limits for the purpose of the Government of India. D 

(3) 22 and 23, Yiot., C. 41, S. 2-32 and 33, Yict, C. 29. 

(a) The same statute also lays down the form of any oontract, deed or other 

instrument, which they may enter into and the mode of executing 
the same. 32 and 33,*Vict., C. 29, validated the form adopted by 
the Inam Commissioner of the Madtas Presidency. 

(b) Disposition in I8G5 of Crown lauds by tho Governor in Council is depend¬ 

ent for its validity on an adherenco to the forms prescribed St. 22 
& 23, Vic. 41; 7 Bom. L.R. 27. . E 

(4) Offloen empowered to grant—Scope of authority. 

(a) Though tho Government of India and Local Governments were empowered 

by 22 and 23, Viet., C. 4), to sell and dispose of all real and personal 
estate whatsoever in India, for the time being vested in the Crown, 
yet, it will be noted that the exercise of such power is made subject to 
such provisions or restrictions as thfi Secretary of Statesin Council, 
with tho concurrence of a majority of votes at a meeting, shall from 
time to time prescribe. 12 M.L.J. 453 (460). F 

( b ) The provisions or restrictions which may be so prescribed are really in the 

nature of statutory bye-laws, which if infringed by Government of 
India or any Local Government, will invalidate, as against the Crown, 
the disposal of such real or personal estate. (Ibid.) G 

(c) It appears that such provisions or restrictions have been prescribed by the 

Secretary of State in Council, though authentic copies* of the same 
are dot available and they do not seem to have been published in the 
oflicial gazette nor in the two volumes of * Local Rules and Orders.’ 
(Ibid.) * * H 

(d) Suoh rules should, however, be distinguished from those which are in the 

nature of instructions issued, by the Government to the various 
officers concerned, as to the principles which should guide them in 
ontertaining or rejecting applications for grant of various descriptions 
bf land aud determining to which of several competing applications 
the grant should be made, if at all, and the procedure to be adopted 
by them, which do uot concern the Civil Courts. 18 M. 434 ; 12, M. 
L.J. 453 (462) = 26 M. 268 ; 29 M. 461. I 

(5) Grown Agents—Their limited power. 

(i) Public and Private Agents—scope op authority. 

(a) The various .officers duly empowered to dispose of Crown lands are for that 
purpose agents of the Government. But being publio 'agents, the 
extent to which their acts and declarations bind the Government is 
limited. 12 M.L.J. 453=26 M. 268. J 

(&>|In respect to the aots and declarations and representations of publio 
ageuts, it would seem that the same rule does not prevail which qydi* 
narily governs in relation to mere private agents. As to the latter, 
the principals ars in many cases, bound where they have not authoriz¬ 
ed the declarations and ’(representations to be made, put in oase of 
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(V-GRANTS BY CROWN AGENTS—LIMITS OF THEIR POWER—(Concluded). 

public agents, the Government or other public authority is not bound 
‘ unless it manifestly appears that the agent is acting within the scope 
of his authority or he is held as having authority to do the act or is 
employed in his capacity as public agent to make the declaration or 
representation for the Government. Indeed, this rule seems indis¬ 
pensable in order to guard tho publio against losses and inju^os aris¬ 
ing from the fraud or mistake or rashness and indiscretion of their 

agents.” Story’s Law of Agency, cited in -12 M.L.J. 458 (469)* 

26 M. 468. 9th Ed., para 307 (a), cited in. X 

(c) The same view has been laid down by the Privy Council who said : "Again 
the acts of a Government officer bind tho Government only when be 
is acting in the discharge of a certain duty withiu tho limits of his 
Authority ; if he exceeded that authority, when the Government in 
fact or in law directly or by implication ratified tho excess.” 8 M.I, 
' A. 529 (555); 17 W.R. 497 ; 26 Bom. SOI (807); 12 M.L.J. 417. h 

(ii) Darkhast rules—Grant ok land uy authorised revenue 

OFFICIAL. 

• • 

The Darkhast rules arc rules drawn up in the first instanco by the Board of 
Rovcnuo, but sanctioned by Government and promulgated under its 
authority. When, in accordance with those rules, a grant of land iB 
made by the Rovenue Official authorised under them to make the grant, 
it would be impossible to hold that it is open to Government or to any 
subordinate acting on its behalf to cancel the grant and rofusc to mako 
the land over to the grantee, and whon such a revocation of a grant is 
irregularly order by a Collector*in violation of a distinct provision in 
tho rules, the decisions in 4 M.II C.R. 429; 12 M. 401 are sufficient 
authority for the proposition that it is open to a Civil Court to give 
the grantee a decree declaring his right to the land. 12 M.L.J. 453 
(470). M 

D;—CROWN GRANTS—INCIDENTS. 

(1) Grant In perpetuity—Fixity of rent in perpetuity. 

(а) A grant in perpetuity is a grant which in itself has no definite legal mean¬ 

ing in this country and must be understood with reference to tho 
meaning attached to it by the terms of tho grant or by the surround¬ 
ing circumstances. 3 Boin.L.R. 910 (915). N 

(б) Standing by thomselves, tho words may mean oither that the grant is per¬ 

manent as regards hereditary descent or that it is permanent both as 
regards descont and also rent. (Ibid.) 0 

(c) In the case of the former, the grantee is cntitlod to hold tho land perma- 
** nently by himself, his heirs, assigns so long as bo conforms to tho 
conditions, expressly or impliedly annexed to the grant. ( Idid .) P 

‘ (d) Now, when a person acquires a land from the Crown, he acquires it subject 
to the paramount right of the Crown to assess it for tfaH purposes of 
• revenue from time to time according to the exigences of administra¬ 
tion, unless by the grant the Crown has exempted the land from the 
liability. (Ibid.) Q 


19-AB 
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D.-CROWN GRANTS -INCIDENTS- (Continued). 

(e) If it is not so exempted, the liability remains, but though it cqptinues it 
is still a grant ot the land in perpetuity— i.e., it is an estate of inhori - 
anco—because, as long as the grantee and after him his eirs or 
assigns pay tho land revenue demanded from them they cannot ^e 
ousted. (Ibid.) 

(2) Coiffetructlon of Government order— Release of Nazul property. 

Relinquishment of property by* the Government by ordering annulments of 

the entry in the*Nazul Register “ as the occupiers appear to have all 

along exercised proprietary rights without question of their power to 

do so,” adding “ it is now too late to disturb their status was 

contended to be a release in favour of the Zarnindar, whilst the 

occupiers relied upon tho words quoted in their favour. But it was 

finally decided that the words implied no intention to bontut ono 

party more than the other, but merely annulled the entry and restored 

tho rights to tho status quo ante. 24 A. 1 (10) (P C.). 8 

* 

(3) Enjoyment by Crown—Right of rival claimants inter se. 

Tho enjoyment of property by the Grown a»d by which rival claimants are 
proventod from enforcing their claims against one another would not 
serve to extinguish their rights inter se, and limitation against them 
would only begin from the date of relinquishment of tbe^ property by 
the crown. 24 A. 1 (12) (P.C,). T 

(4) Monopoly of right of ferries—Prior to advent of British rule in Bengal— 
Acquisition—Prescription. 

Prior lo tho advent of the British rnlqin Bengal persons had acquired mono¬ 
poly of the right of ferries by prescription f or otherwise than by a 
grant from the Crown. Such monopolies were recognized by tho 
Maliomedan Emperors K. G. Ain Akbari (Gladwin Part. II, p. 284 ; 
18 C. 652 (6G0). ' U 

(5) Ibid.— Not recognised at time of permanent settlement. 

But at tho time of the permanent settlement the British Government refused 
to recognise them or to treat its profits as an asset for tho purpose 
of settlement, and it was held that if the ferry was in continuation 
of tho highway the monopoly, if any, ceased to exist. B.D.A. (1852) 
402; 18 G. G52 (662). V 

(6) Ferry rights, how acquired—Limitation Act (XV of 1877), Part 1Y. 

Either in the law as it was before tho acquisition by tho British Government, 
or in the regulations before or after the year of 1793, there is no indi¬ 
cation that any person is entitled to claim a right of ferry, that is to 
say, to a monopoly by prescription or hy any moans other than a 
grant from the Crown. Since then, the only law under which a person 
can acquire ownership by prescription is that in Part IV, a Act XV of 
•1877 ; but that portion of the law is not applicable to a right to the 
exclusive monopoly of a ferry, which is, not a right merely to land, 
♦ or water, or air, nor a right to ask payment for ferrying a traveller 

4 t't 

across a river, but an additional right, viz., a right to a monopoly, a 
right to prevent other people from exercising a right, which they 
would ordinarily possess. So far, therefore, as mere prescription is 
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D.—CROWN GRANTS—INCIDENTS— (Concluded). 
concerned the claim must fail unless it is supported by evidonoe 
sufficient to justify a jury m holding that thero has boon a graflt from 
the Crown. 18 C. 652 ; 4 C. 509. W 

(7) Ferry right—Extinction of the right—Limitation—Bengal Reg. XIX of 1816— 
Limitation Act. XV of 1877, S. 23. 

Although a ferry franchise is not necessarily appurtonant to land, yet, looking 
at the language of Reg. XIX of 1816, it. is a matter for oonsidoration 
whether® ferry franchise, claimed as appurtenant to certain villages 
is uot subject to the 12 years’ limitation. Rut whether this is so or not, 
the right is not destroyed by mere non-user without waiver, Nor does 
, the running of an opposition forry extinguish the right. The fran¬ 
chise continues so tong as the grant continues, and until the person, 
who sots up an opposition ferry, can show a crown grant, or give evi- 
, donee from which a crown grant h prosumod, the cause of action re¬ 
mains. In England, the disturbince of a market, and apparently 
also of a ferry right, is looked upon more or less in the nature of a 
nuisance. So too, in India, the violation of a ferry right is a con¬ 
tinuous wrong falling within S. 28 of Act XV of 1877. 18 C. 652 
(661) ; G C. 608 ; 3.D.A. 1351, 16 W.R. 281, Diss.). [ Yard v. Ford, 
2 Swan, 172 ; G LA. 33, R. 7.] X 

E.— NATURE OF GRANT DETERMINING FACTOR—FORM—RESUMPTION 

RE-GRANT. 

(1) Crown-grants—Constructiop s. 

(n) If words arc employed in a g'rant which expressly, or by necessary impli- 
* cation indicate that Goverment intends that, so far as it may have 
any ownership in the soil that ownership shall pass to the grantee, 
neither Government nor any person subsequently to the date of the 
grant deriving under Government can bo permitted to say that, the 
ownership did not pass, unloss there are in the grant such detailed 
provisions as show that such words are limitod in their operation. 1 
B. 523. See, also, 28 A. 104 (108) ; 11 M.I.A. 296. Y 

(6) A sanad by the State purporting to grant a village in inam “including the 
waters, the trees, the stones and quarries the mines and the hidden 
treasures but excluding the llahdars and Innmdars ” Held to be a 

grant by the State of such proprietary right as it bad in the soil of the village 
to the grantee. (Ibid.) Z 

(c) It is not open to the grantor to say that such words as the above mean 

nothing but the land revenue. (Ibid.) k 

(d) The saving of the rights of the Hakdars and Inamdnrs does not prevent 
* the property in the soil, so far as it can bo regarded as vested in 

Government, from passing to the grantee. (Ibid.) [6 B.H.C.R, 191J 
23 W-R- 378. F'.] B 

(e) A gr|mt which purports to be a grant of the royal share of 8»e revenue 

given in commutation of a cash payable as a palanquin allowance, 
must bo construed strictly in favour of the Crown and is prima facie 
a grant only of the revenue. 7 Bom. L.R. 497. 0 




* 
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RE-GRANT— {Continued). 

( 2 ) S&nhd—Construction—Inamdars right to cut timber—Prescriptive title. 

(a) In construing grants by former governments, the rule of English law as 
to the construction of grants to a subject by tho Crown is the correot 
rule to be applied by the Courts in India. 6 B.H.C.R. 191. D 

*(6) Whore u sanad contained only tho words “ the village of Manavali has 
been conferred on you as inam, to be enjoyed by you, your son, and 
grandson. The Government dues of tho village, viz., Koolbab Kool- 
kanoo with the house-tax and assessments, present taxes, and future 
taxes, together with tho house tax, but exolusive of hales due to 
hakdars, shall continue to be debited from year to year, next 
succeeding,” it was held that the plaintiff’s sanad did'not operate as 
an alienation of the soil of the villages, or oonfer on him a prop.ietary 
title in it, and therefore gave tho plaintiff no right to the timber 
growing upon the soil. Tho holder of such a sanad having only a 
right in the revenues and none in the soil of the village, cannot by 
thirty years user, bocamo the proprietor of the timber. {Ibid.) E 

(c) N.B. — Extract from a highly valuable note to a recently published xoork of 
much ability—Cases and opinions on constitutional Law, collected by 
Forseyth (18(19) p. (17.1) on the subject of the construction of grants in 
England by the Crown to the subjects, may perhaps' be usefully 
inserted here. 

(i) “In cases of grants by the Crown, the rule of law has been that they are 
construed most strongly against the grantees, and that nothing 
passes by them without clear and determine,words. Stanhope’s case, 
tfob, 243, Bro. Abr. Patent, PI. 62 ; 6 B.H.C.R. 191 (5ft)3). F 

(li) But this must be taken with tho qualification that the words are really 
doubtful and when the interpretation in favour of the Crown fftight 
bo without violation of tho apparent object of the grant. (Ibid.) G 

(iii) Molyne’s case, 6 Co., 5 it was held that tho King’s grant should be 

taken beneficially for the honour of the King and the relief of the 
subject; and Sir Edward Coke says there that the ancient sages of 
the law construed the King’s grant beneficially, so as not to make 
aiiy strict or litoral construction in subversion of such parts; See, 
also, 2 Inst. 297. (Ibid.) jj 

(iv) As to grants by the Crown cxerta scientia et mero motu see a valuable 

note to The case of Alton tooods, 1 Co. 43-6 in the edition by Thomas 
and Fraser, Vol. I, p. 110. The rule of strict interpretation is said 
not to apply to royal grants made upon a valuable consideration; 
Kent'stJom. ii, 666. (Ibid.) j 

(v) At all events, whatever may have been the old rule, one consistent with 

justice and common sense now prevails, and it has boen expressed in 
* a reoent case, upon a question of the meaning of words the same rule 
of common sense and justice must apply, whether the subject matter of 
Construction be a grant from the Qrown or from a subject ; it is always 
a question of intention, to bo collected from the language used with 
reference to {he surrounding circumstances ; Per §ir John Coleridge 
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delivering Ihe judgment of the Privy Council (present Lor«J Kings- 
down, Dr. LushiDgton, Lord Justice Knight Bruce, Sir Edward 
Ryan and Sir John Coleridge), in the case of Lord v. Commissioners 
of Sydoney, 12 Moore (P.C.) 497. J 

(vi) “ All grants from the Crown are matters of public record ‘The kiu^: cannot 

grant or take anything but by matter of record, * * * It hath this 
sovereign privilege that it is*provod by no other but by itself. 3 Inst. 
71, Roy$l franchises never pass by assignment without spaoial words in 
the crown’s grant (year Book, 30 Edw. I): and it is said that a royal 
franchise does not pass to the assignee of him to whom it was 
granted. (Ibid.) K 

(vii) As to the necessity of express words to convey property of tho Crown by 

reason of prerogative, soo Duke of Beaufort v. Mayor of Swansea, 3 
• Ex. R. 413, and Attorney-General v. Persons, 2 C. and J. 279. (Ibid.) 
(viii) In the latter case the Court said : ‘Tho rules of construction upon grants 
from tho Crown are much more favourable to tho grantor than tho 
rules of construction upon grants from the ordinary person. But 
* this docs not mean that a forced construction to bo put upon the 
words in favour of tho Crown, but only that whore thoro is a doubt 
they shall be interpreted in its favour contrary to the ordinary rule 
8 by which verba fortius accipiuntur contra proferentem : a rule, how¬ 
ever, which the Court said in Lindus v. Melrose, 27 L.J. Ex. 329, 
ought to be applied only where other rules of construction fail. If the 
King's grant can endure to two intents, it shall bo taken to the intent 
that makes most for *tho Knife's benefit; Com. Dig. Grant (G. 12); 
• . see Jew'son v. Dyson, 9 M. and W. 549 ; Iioed. Devine v. Wilson, 
10 Moore, (P.C.) 502. (Ibid.) L 

B (ix) “ In tho absence of any reservation to the Crown of any right of killing or 
taking wild cattle on lands granted or demised in a Coldny by the 
Crown, such right is included in the grant or demise : The Falkland 
Islands Company v. The Queen, 2 Moore (P.C.) (N.S.) 266. (Ibid.) M 
(x) “In an opinion given by Sir A. Cockburn, A.G., and Sir R. Bothell, 8.G. 

August 1854, on certain questions relating to the fishery revenues in 
Newfoundland and including a question as to the extent of a Crown 
grant, they said :— 

“ The meaning of the term ‘coast’ in the grant must, as it seems to us, be 
taken to moan the shore of what may be properly called the sea. 
Such is the ordinary acceptation of the term and we see nothing to 
vary its sense in the present instance. We cannot, therefore, go the 
length of the opinion given by Sir F. Pollock and Sir W. Follett, 
that the term * coast ’ will include tha shores and bays, inlets and 
rivers where the tide flows. It may or may not comprehend the 
shores or bays and inlets, according to circumstances. We think it 
does not include the shores of rivers. * * * The grant from the crown 
vested in the owner of the soil, except a particular 500 feet. The sea 
^ having swallowed up the latter, there can be, so far as the grant is 
concerned, no pretence for calling on the owner to make good 
the loess and there is no prerogative right in the crown to land eo 
circumstanced, (Ibid.) 
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* (xi) “ In The Lord Adeocntc v. Hamilton, I Macqueen , II.L. 55, where the 
Crown elaimod the bed of public navigable river which by an act of 
Parliament had been vested in trustocs, on the ground that by saving 
clause the rights of the crown had been reserved, Lord Brougham 
said : “ you cannot out of this saving clause coustrue any right to bo 
given to tbe Crown. Tlyi right which the Crown had independently 
of it, and previously to it is saved and nothing more. The Crown is 
not to have its rights lessoned or diminished ; but nothing whatever 
is givou to the Crown by the saving clause oxeopt the mode of ascer¬ 
taining its rights by petition to the Court of Session. As generally 
speaking, you cannot raise out of a proviso or an exception in a statute 
any affirmative enactment, so you cannot, generally* speaking,r,raise 
out of a saving, olauso any affirmative or positivo right whatever. 
(Ibid.) * 0 


(3) Grant of taluk in Oudh— Sauads, successive—Sanad granted in substitution for 

another—Imposition of rule of inheritance contrary to Hindu Lav(—Validity 
—Executive act in times of peace -Effect -Crown Grants Act (XV of 1895), S. 3. 

Before the annexation of Oudh and the proclamation of confiscation, a taluk 
was held by a person with whom subsequently a summary 'sottlomont 
was made and who in 1850 obtained a sanad purporting in terms to bo 
a grant of the taluk to him and his heirs. No particular line of 
inheritance was indicated m this sanad. After his death, the person 
who succeeded him as kis heir accepted in 1861, another sanad which 
imposod a rulo of descent different from that laid down b{- law. 9 0. 
W?N. 1009. P 

Held —That it was competent for the latter who became absolutely entitled, by 
inheritance to everything that passod under the earlier grant to 
surrender it in consideration of a re-grant of the same estate on new 
terms. 9 C.W.N. 1009-27 A. 634 (P.C.) = 15 M.L.J. 352 = 2 C.L.J. 194 
= 3 0.0.317.' Q 

Held further —That all doubts regarding the validity of the second grant have 
boon removed by tbe provisions of S. 3 of tho Grown Grants Act. (Zbid.)R 

Qlucre. —Whether after peace has been established in a newly acquired territory 
a Government can by an executive act create a line of inheritance 
different from that laid down by law. 9 C.W.N. 1009 (1010). S 

(4) Grant of village by Government—Existing rights of third person not extinguished. 

The grant by Government, whother native or British, of n village, is subject to 
all existing rights against Government, whether or not the deed of 
grant contains an exception or reservation of such rights. Government 
cannot, therefore, by the alienation of its own rights in a village, even 
whore the sanad purports to grant the village as a wholq, extinguish 
or affect any substantive right therein appertaining to third persons, 
or convey to the grantee any larger or better estate or interest than 
that vested io Government. 4 B. 643, X 
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(4-a) Self-acquisition—Grants by the Sovereign. • 

Grants by the Sovereign power to a person governed by the Mitakshara are 
often self-acquisitions, but this would not bo the case wherp the 
grant is made in return for services which have been rendered at the 
expense of the joint family. Property acquired by a graat under 
such circumstances would bo family property, over which the grantee 
would have no power of disposition by Will as against his joint son. 

3 I.A. 870, 11 . 110.P.L.R 183. U 

(5) Exemption of documents from Btamp duty. 

Sanads, inam title-deeds and other documents purporting to be or to evidence 
grants or assignments by Government of land or of any interest in 
•land arc exempted both from stamp duty and registration [S. 3 (l), 
Stamp Act, 1899; S. 17 (/) ; 90 (d), Registration Act); 19 C. 742 
(74(5)]. V 

N.B.—So a grant may bo made m any way. E.G. see 19 C. 742, infra. W 

(G) Grants by Government exempt from Registration. 

A letter from tho Agent to the Governor-General to the Nawab of Murshidabad 
announcing the latter's position and income and informing him that 

* • lie was to have tho state lauds and jewels was held to be exempt from 

registration. 19 C. 742 ; (9 C. 701). X 

(7) Grant—Construction—Intention, 

“ Upon a question of the meaning of \yords the same rules of common sonHe 
and justico must apply, whether tho subject matter of construction 
bo a grant from the Crown or from a subject ; it is always a question 
of intention, to be collected from the language used with re f erenco to 

• • the surrounding circumstances.” 12 Mad. P.C. 497. , Y 

(8) Grant to be in writing. 

But in England, and so it is conceived it would bo in India, all grants must 
be in writing. “ The King cannot grant or take anything but by 
matter of record. It hath this sovereign privilege that it is proved by 
no other but by itself.” 3 Inst. 71. Z 

(9) Royal franchise, passing of- 

Royal franchises never pass by assignment without special words in tho 
Crown's grant. Year Book, 30 Ed. 1. A 

(10) Act to be construed strictly. 

But an Act which is arbitrary ought to bo construed strictly, and the Courts 
• should not extend its operation further than the language of the 

* Legislature requires. 1 Bom- 523; Sussex Peerage, 11 Cl. & F. 85; 8 

Jur. 793. B 

In the Sussex Peerage, 11 Cl. & F., 36 ; 8 Jur. 793, held “It the words of 
the Statute are of themselves precise and unambiguous, then no 
more can Lc necestary to expound those words in (heir natural and 
ordinary sense. The wordB themselves do, in such case, best declare 
' the intention of the legislation. ” G 



18 


Aot XY of 1868 (the crown grants act). ES. 3 

" Cro wn grants — tenor • '—(Continued). * 

E.-NATURE OP GRANT DETERMINING FACTOR—FORM-RESUMPTION, - 

RE-GRANT— (Continued). 

f 

(11) Saving clause in Act in favour of Crown. 

A saving clause in an Act in favour of the Crown refers to rights of property 
or rights in the nature of property which belong to the Crown as 
Crown property. Corporation of Yarmouth v. Simmons, 10 Ch, D. 
c 518 (527. 528). . D 

(12) Resumption—Re-grant. 

Tho Government sometimes declares certain Zemindaries to be impartible, 
succession to which is also sometimes made* subject to tho approval 
of a speoial officer. The question whether such an order is legal or 
illegal must bo determined by the nature of the tenure. See 12 M, 
I.A. 1; 9 M.I.A. GOG. „ E 

Example. „ 

In tho year 1767, F., tho then reigning Rajah of 1 {unsapore having rebelled 
against the British .Government, was expollod by force of arms, and 
the Raj confiscated by Government, who kept possession of tho same 
for upwards of twenty years, and ultimately, in 1790 granted the 
Raj to C., a younger member of the* family of F., on y/hom, some 
years afterwards, the Government conferred the title of Rajah. Held 
—that, although the Zemindary was to be troated as tho self-acquired 
estate of C., yet that the grant being from the ruling pojver, in the 
abscnco of evidence of the intention of tho grantors to the contrary, 
carried the incidents of the family tenuro as a Raj as tho Govern¬ 
ment's intention must bo taken to have been to restore the estate as 
it existed before its confiscation, with no charge other than that as 
affected F. and his descendants, and was not, therefore, the creation 
'of new tenuro, but simply a chango of tenant, by the 'exercise of a 
vis major. 12 M.I.A. 1 (84) =9 W.R. 15 P.C. (9 M.I.A. 606, F. ; F. 
13 M. 406, 29 C. 828, 11 C.W.N. 655 ; 28 M. 130). » , F 

(13) Inpartlbility of Zemindar! shown by evidence—Grant by sanad in 1802 of 
Zemindar! without change of rule of succession by primogeniture—Madras 
Regulation XXY of 1802. 

The question whether an estato is impartible and desoends by the law of pri¬ 
mogeniture, or is subject to the ordinary Hindu law of inheritance, 
must be decided in each case according to the evidence given in it. The 
result of the evidence in thiB suit was to show that bofore, and in the year 
1602, the Zemindar was in possession of his zemindari (Devarakota, 
by right of primogeniture, as an impartible estate and that he was so 
regarded by tho Government. 

On the passing of Madras Regulation XXV of 1802, and the issue to him of a 
sanad-i-milkiyat-i-istimrari, in accordance with it, he acquired a 
permanent property in zemindari lands at a fixed assessment, but they 
remained heritable as before; the estate remained entire;* and there 
was no evidence of any intention on the part of the Government to 
alter the nature of the tenuro. What was said in the judgment in the 
Hansapur ease ( = 12 M.I.A. 1) was applicable here. The estate conti- 
hued to be impartible, and the rujo of succession to it was not altered. 
It descended by the rule of primogeniture. 13 M. 406 (P.C.) = 17 I. A. 
134. O 
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(14) Raj seised by Government—Subsequent re-grant effecting divlaioli of the 
estates—Grant to heir of former holder. 

The East India Company seized an impartible Raj, the holder of which had 
been driven out of the country for acts of rebellion, and placed it 

• under tho management of their officers. Subsequently they effected 
a division of the Raj estate, reinstating in one portion of it the heir 
of the former holder, and granting the other portion to members of 
anothdt branch of the family. 

Held, that the reinstatement must under the circumstances be treated as pro¬ 
ceeding from the grace and favour of the Government in the oxercise 
of their soveroign authority, and the portion restored becarno thonoo- 
* forth the soparate self-acquired property of the heir, though with all 
the incidents of tho family tenure of the old estate as an impartible 
Raj. 29 C. 828. (See 12M.I.A. 1). H 

(15) Hindu Law—Joint family property— Confiscation—Government grant of part of 
property to one member of family—Whether estate comprised in grant was 
joint ot separate—Separation of one member-His subsequent claim to share 
of Joint property—Partition. 

# Before the auuexation of Oudh, certain estates belonged to an undivided Hindu 
* family consisting of three brothers G, U, R, of whom G, the eldest, was 

tho manager. Tho estates wore confiscated, but the Government made 
G a grant of tho estate in suit. G when oxaminod with a view to the pre¬ 
paration of the khewat of the estate, stated that he and his two 
brothers were “joint in eqdal shares.” The khewat which was 
signed'by the three brothers and countersigned by the presiding 
officer, gave, under tho head, “shares of proprietors" and “ names 
of zemindars” the names of the three brothers “ all three in equal 
shares.” G never disputed the right and tho title of his brothers to a 
joint share in the property. 

Held that it must be inferred that, under a family arrangement which could 
not now be questioned, tho three brothers became jointly entitled as 
members of an undivided Hindu family to the estate in suit, although 
tho Government grant was to G alone. 

The three brothers continued to live jointly until 186? when U quarrelled 
with G, left the family home and brought a suit for partition. R too 
brought a similar suit claiming one-third of the estate, but he 
remained with G, and withdrew his claim; G died in 1869; U then 
made G’b widow a defendant, and a decree was made by consent 
giving U one-third of the estate. R made an arrangement with G’s 
widow who exeouted a Will in his favour that she was to remain in 
possession, and that his rights were to be in abeyance during her life. 
On the death of G’s widow in 1896, U claimed one-half or in the 
alternative, one-fourth share of tho two-thirds of tho estate that had 
been in her possession during her life-time. 

Heti, on the evidenoe, that U bad altogether failed to prove that G died 
entitled to either two-thirds or uue-third at the estate as separate 
property ; and that R remained joint with G till the latter’s death, 

o-c 
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and then became entitled to two-thirds of the estate. 32 A. 415 
(P.C.) = 14 C.W.N. 085 = 12 Bom. L.R. 656=8 M.L.J. 193 = 12 
C.L J. 225. I 

(16) Raj—Babuana or maintenance grant to younger members—Confiscation of Raj 
by Government—Effect on grantees-Restoration of Raj-Eifecton rights acquir¬ 
ed from Government during confiscation—Conditions of grant—Breach—For¬ 
feiture. 

When the question was whether a grant of lands originally made for tho 
maintenance of younger members of tho family was resumable for 
alleged broach of condition of tho grant, and it appeared that subse¬ 
quent to tho grant the parent estate was confiscated by Government 
and Government settled with the grantees tho lands held by them; 

Held, that this constituted a now settlement and when subsequently Govern¬ 
ment restored tho estate to the grantor’s heir, tho transaction did not 
operate to recreate the maintenance grant with tho conditions. 11 
C.W.N. 655. J 

When Government confiscated the estate all nights of the grantor as well as of 
the persons holding lands in tho estate lapsed. 

The subsequent restoration of the estate did not destroy rights acquired whilst 
the estate was under forfeiture (Ibid.) See, also, 29 C. 828. K 

(17) Parlakimidi, zemindar! of—Forfeiture—Re-grant—Nature of tenure—Owner¬ 
ship if passed to zemindar - Adverse possession—Acquiescence under mistake 
—Estoppel. 

Prior to tho forfeiture by Government of the Parlakimidi zemindari in 1800, 
tho Maliahs (certain hill tracts to the north of tho zemiqdari) formed 
part of the zemindari. The inhabitants of these hill tracts, the Savaras, 
wore once a turbulent people and in order to control them and to de¬ 
fend the passes to the plains, the country was divided into Muutahs 
or forts and each placed under the control of a local chief or Bisoyees. 
The Bisoyees held the Muttahs on a mere service-tenure paying an an¬ 
nual sum-to tho zemindar by way of kattubadi or quit-rent—an 
arrangement, not unlike that which prevails in other hill tracts in 
India. In 1802, the zemindari of Parlakimidi was re-granted to the 
zemindar in permanent settlement, but Government advisedly retain¬ 
ed possession and control of the “lands held by the Bisoyees.” Held— 
that by this and similar expressions were meant the entire Muttas 
which made up the Maliahs and not merely the lands under the direct 
cultivation of the Bisoyees inasmuch as the benefits enjoyed by them 
included not only those lands but also fees and other dues received by 
them from the Savaras throughout the whole of tho Muttas. 28 M. 
130 (P.C.) = 9 C.W.N. 553=1 C.L-J. 460. • L 

Held further—' That the proprietary right in the Maliahs did not pass to the 
zemindar when the Maliahs were again placed under the control of the 
zemindar in 1823 and the Bisoyees required to pay their quit-rent 
through him, and when again in 1825, in consideration ol a grant to the 
zemindar of certain villages situated outside the Maliahs, the zemindari 
, was charged with the tribute payable by the Bisoyees to Government 

(Ibid.) ‘ M 
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Prom 1830 to 1890 the zemindari had been managed by the Court tff Wards. 
During the whole or part of this period the Court of Wards workod 
the forests of the Malialis for the benefit of the zamindari in the 
mistakon bolief that it belonged to the zamindari and other Government 
officials acquiesced therein. The Government officials under the 
same mistake also encouraged the oxponditure of zomindari funds 
upon the making of the roads jn tho Maliahs. But on the first 
occasicJn that a claim of ownership was distinctly put forward by 
tho zemindar it was repudiated by Government. 

Held— That the Courts in India were right in holding that the zemindari had 
• failed to mako out a title by adverse possession (Ibid.) N 

Also—Shat those facts did not estop the Government from claiming ownership 
of the Maliahs. (Ibid.) 0 

*(18) Grant of zemindari by Government to the heir of last holder—Indents - 
Partibility. 

A^emindari held on military tenure ceased to be so hold long before the 
permanent settlement in 1802. After tho settlement it was sold for 
the debts of the zemindar and bought by tho Government, who sub¬ 
sequently re-granted it to the eldest son of the last zemindar with 
unrestrained powers of alienation according to Hindu Law. From 
these facts no inference can bo drawn that the Government intended 
to or did burden the zemindari with the incident of impartiality, 
which is an exception to the ordinary Hindu Law. 11 M. 380. P 

(19) Zemindgri—Present partibility of a zemindari existing before 1799-Subse¬ 
quent grants by Government—Absence of intention to grant it as impartible— 
Sanad * l-milkiyat-i-istlmrari. 

* Though a zemindari may have been originally held on military tenuro, and may 
have been impartible, yet, the subsequent dealings with tho estate, the 
nature and terms of the grants under which it has boen held throughout 
the present century, the absence of proof of any usage or practice of 
impartibility in the succession to the estate, contrary to the ordinary 
Hindu Law of succession, and the character of the estate in that it is in 
no way distinguishable from an ordinary zemindari subject to the pay¬ 
ment of a fixed assessment of revenue, may all lead to the conclusion 
that the zamindari is now a partible estate in a question of succession. 

With respect to the Merangi zamindari, it appeared from the kdbuliyat or ins¬ 
trument of assent to the sanad-i-millciyat-i-istimrari of 1804, that the 
latter was in the ordinary term of such grants, and there was no 
ground for inferring that the Government intended to create an im¬ 
partible zemindari, or to restore an old one with impartibility attached. 
In 1835, there was, for a second time, such a dealing with the estate 
by the Government in granting it again by sanad, as showed that there 
was no intention to tho effect above mentioned. The case of the 
Hansapur zamindari (12 M.I.A. 1) situate in Behar, as to which 
their Lordships iff 1867 held that it must bo taken to retain its pre¬ 
vious old quality of impartibility, after having been granted in 1790, 
was distinguished. 14 M. 237 (P.C.) =• 18 I.A. 46. Q 
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•“ In the present instance,” their Lordships said “ the grant followed on a pur¬ 
chase of the property by the Government. It was given, on the soli¬ 
citation of persons who had a claim against the Government, to one 
who, though no doubt the son of the former zemindar, might have 
had no such grant, but for the intervention of those persons who 
were attached to him ; and there is nothing in the terms of the grant 
to support the contention of the appellant. 14 M. 237 (246) (P.C.), 
affirming 11 M. 380. *• R 

(20) Suit fop possession of land—Proof of possession fop 20 years by olaimant— 
Onus on the Crown to prove subsisting title—Adverse possession, proof of—If 
unnecessary. 

In a suit for possession of land, it was held, though the title f.as originally in 
the Crown, still, if the possession of the claimants for 20 years is 
proved, then the burden is on the Crown to prove that'it has a sub¬ 
sisting title by showing that the possession of the claimants commenc¬ 
ed or became adverse within the period of limitation. It is not 
necessary for tho claimant to prove rfflverse possession forrsixty years. 
9 M. 175 ; 15 M. 315 and 19 M. 165, F.\ 7 M.L.T. 128. 8 

(21) Procedure—Resumption of Crown granta. 

In the absence of any procedure prescribed by law for the resumption of Crown 
' grants it is manifestly proper and convenient that a notice should be 
given, even though it be not strictly necessary. Thomas v. Sher¬ 
wood, 9 P.C. 142 (148). T 
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THE CROWN GRANTS ACT, 1895. 


INDEX. 

Note 1.—The thick figures at tho end of each line ruler to the pages of this Act and the 
alphabets m italics procoding tho thiejf figuros refer to the cases having 
corresponding thick letters against them in those pages. 

2.—S. in Brcvior Roman donotes tho section. 

• A 

Act, C*wn Grant*, -Statomont of Objects and Reasons, .-I, 1, 

„ —Proceedings in Council, li, 1. 

„ * —Scope of title and preainblo, G—K, 1. 

„ Object and scone of this, J, 2. 

Act XV of 1895, nature of, L, 2. 

Crown grants, to bo eonstrdbd strictly, M, 3, C, 17. 

„ —Title, extent and commencement, S. 1, 3. 

Object of Crown Grants—Objection to sale in execution—not maintainable, 

• O-Q, 3. 

Crown grants—Object of tho, V—B, 8, 9. 

„ —Saving clause in favour of Crown, D, 18, 

Adverse possession, Acquiosoouoo under mistake—Estoppel—Parlakimidi, zemindar of— 
Forfeiture—Re-grant— Nature of tenure —Ownership, if passed to zemindar, 
7,-0, 20. 

Proof of—If unnecessary—Suit for possession for 20 years by claimant— Ohms on 
tho Crown to prove subsisting title, S. 22. 

• * B 

Burden of proof, Suit for possession of land—Proof of possession for 20 years by 
claimant —Onus on the Crown ,tn prove subsisting titlo—Advorso possession, 
__ proof of—If unnecessary, S, 22. 

c 

Citnl Procedure Code , 1882, II, 6. 

Companies Act, I, 8. 

'Confiscation, Hindu Law—Joint Family Property—Government grant of part of pro¬ 
perty to one member of family—Whether estate comprised in grant was joint 
or separate—Separation of one member—His subsequent claim to share of 
joint property—Partition, 7,19, 20. 

Construction , of document—Grant of land by Government—Sgopo of section, It, 4. 
Rulo erf—Crown, whether bound by statute, U — B, 4, 3. 

Sana!—Inamdars’ right to cut timber—Prescriptive titlo, D—0, 14, IS, 16. 
Contract Act, S. 74. C, 9. 

Croton, whether bound by statute—Rulo of, U—B, 4, 5. 

• Saving clause in Act in favour of, D, 18. 

Crotch Agents, Grants by—Limits of their powor, 9—11. 

Officers empowered to grant—Scope of authority, F— 1,10. 

Their libited power, <7— If, 10,11. 
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INDEX. 


Crown Grants , Exemption, K, 2. 

Act, Nature of, L, 2. 

Transfer of Property Act, 1882, not to apply to, S. 2, 3, 4. 
to take effect according to their tenor, S. S, 4—22. 

Object of the. Act, V — D, 8, 9. 

Incidents, 11—13. 

Grant in perpetuity—Fixity of rent in perpetuity, N—R, 11, 12. 

Construction of Government Order—Release of Nazul property, 8 , 12. 

Enjoyment by Crown—Right of rival claimants inter se, T, 12. 

Monopoly of right of ferries—Prior to advont of British rule in Bengal—Acquisi¬ 
tion—Prescription, V, 12. • 

Not recognised attimo of permanent settlement, V, 12., 

Ferry rights how acquired—Limitation Act XV of 1877, Part IV, W, 12, 18. 
Construction, Y— C, 13. 

Act—Grant of taluk in Oudh—Sanads, successive—Sanad granted in substitu¬ 
tion for another—Imposition of rule of inheritance contrary to Hindu Law— 
Validity—Executive act in times of peace—Effect, P — S, 16. 

Resumption of—Procedure, T, 22. 

» 

E 

Easements Act, S. 2 (a) and (b), F, 6. 

Estoppel, Parlakimidi, zemindari of—Forfeiture—Ro-grant of tenure—Ownership, if 
passed to zemindar—Adverse possession—Acquiescence under mistake, L — 0, 

20 . 


F 

Ferries, Monopoly of right of—Prior to advent of British rule in Bengal—Acquisi¬ 
tion—Prescription, U, 12. 

Ferry rights, how acquired—Limitation Act (XV of 1877) Part IV, IV, 12, 13. 

Extinction of the right—Limitation—Bengal Reg. XIX of 1816—Limitation 
Act, XV of 1877, S. 23, X, 13. 


G 

Government, Grant of lard by—Construction of document, R, 4. 

Instances in whioh, has boon specially exempted, 8—8. 

Indian Contract Act, S. 74, F—C, B. 

Speclfio Relief Act, 8b. 9, 45. 56 (d), D, 5, 6. 

Indian Registration Act, B. 90, E, 6. 

Indian Easements Act, 8.2 (a) and (6), F, 6. 

The Civil Procedure Code, 1882, H, 8. 

Indian Companies Act, I, 6. 

Sea Customs Act, J, 6. 

Indian Stamp Aot, 1899, K, 8,7. 

Indian Aot XI of 1881, 8. 3, L— V, 7, 8. 

Grant of village by,—Existing rightB of third person not extinguished, T, 18. 
Raj seized by—Subsequent re-grant effecting division of the estate—4-ant to heir 
of former holder, H, 19. 

Grant to the heir of last holder—Incidents—Partibility, P, 21. 

Grant, of land by Government—Construction of document, R, 4. 
by Crown Agents—Limits of their power, 9. 

Officers empowered to—Scope of authority, F—I, 10. 

of Land by authorised Revenue Official—Dakhart rules, M, 11. , 



INDEX. 
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Grant —(Oonoliided). 

of taluk in Oudh—Sanadas, successive—Sanad granted in substitution for another 
—Imposition of rulo of inheritance contrary to Hindu Law—Validity—Execu¬ 
tive act in times of peace—Effect—Crown Grants Act (XV of 1898) S. 3, jP—S, 
16 . # 

of village by Government—Existing rights of third person not extinguished, 2’, 

16 . 

Self-acquisition— by the Sovereign, U, 17. 

by Government oxempt from Registration, X, 17. 

Construction—Intention, Y, 17. 

to be in writing, Z, 17. 

by sanad in 1802 o£ zemindari without change*of rules of succession by primogeni¬ 
ture—Madras Regulation XXV of 1802)—Impartially of zemindari show by 
evidence, G, 18. 

Government, of part of property to one mombor of family—Whether estate com¬ 
prised in grant was joint or separate—Separation of ono member—His subse- 
* quent claim to share of joint property—Partition—Hindu Law—Joint family 
propejty—Confiscation, 1, 19, 20. 

, Babuana or maintenance, toyoungor mombors—Confiscation of Raj by Government 

—Effect on grantees—-Restoration of Raj— Effoct on rights acquired from 
Government during confiscation—Conditions of grant—Breach—Forfeiture, J, 
K,' *20. 

of zemindari by Government to the heir of last holder—Incidents—Partibility, 
P, 81. 

H 

Hindu Law, Joint family property—Confiscation—Government grant of part of property 
to ono member of family—Whether estate comprised in grant was joint or 
separate—Separation of one member—His subsequent claim to sharo of joint 
property—Partition, I, 19, 20. 

I 

Indig, Act, XI of 1881, 8. 3, L—U, 7, 8. 

L 

Limitation, Bengal Reg. XIX of 1816—Limitation Act. XV of 1877, S. 23—Ferry right 

— —Extinction of tho right, X, 13. 

Limitation Act (XV of 1877), Part IV—Ferry rights, how acquired, W, 12, 18. 

S. 23—Ferry right—Extinction of the right—Limitation—Bengal Reg. XIX of 
1816, X, 13. 

M 

Monopoly, of right of ferries—Prior to advent of British rule in Bengal—Acquisition- 
Prescription, U, 12, 

P 

Parlakimidi, Zemindar of, Forfeiture—Re-grant—Nature of tenure—Ownership if 
passed to zemindar—Adverse possession—Acquiescence under mistake— 
Estoppel, L — O, 20, 21. 

Possession, Suit for, of land—Proof of, for 20 years by claimant— Onus on the Crown to 

, prove subsisting title—Adverse possession, proof of—If unnecessary, 8, 22. 

Preamble, Scope of title and, C — E, 1. 

how far a guide, F-l, 1. * 

Procedure, Resumption of Crown grants, 2’, 22. 



IV 


INDEX. 


R 

Registration Act, S. 90. E, 6. 

Re-grant, Resumption, E, F, 18. 

Subsequent, affecting division of the estates—Grant to her of former holder, H, 

•19. 

Raj—Babuana or maintenance grant to younger members—Confiscation of Raj 
by Government—Effect on grantees—Restoration of Raj—Efieot on rights 
acquirod from Government during confiscation—Conditions of grant—Breach— 
forfeiture, J, K, 20. 

Parlakimidi, zomindari of—Forfeiture—Nature of tenure—Ownership if passed 
to zomindari—Adverse possession—Acquiosoonce under mistako—Estoppel, L — 
0 , 20 , 21 . 

Zemindari—Prcsont partibility of a zomindari existing before 1759—Subsequent 
grants by Government—Absence of intention to grant it as impartible—Sanad- 
i-milkiyat-istimarai, Q, R, 21, 22. 

Ilcg. XIX of 1816, (Bengal), Limitation Act, XV of 1877, S. 23— Ferry right Extinc¬ 
tion of the right—Limitation, A r , 13. 

Reg, XXV of 1802 (Madras), Impartiality of zomindari shown by evidence—Grant by 
sanad in 1802 of zomindari without change of rule of succession by primogeni¬ 
ture (r, 18. 

Resumption, Re-grant, E, F, 18. 

of Crown grants—Procedure, T, 22. *' 

Royal franchise, passing of, A, 17. 

S 

Sanad, Construction—Inamdar’s right to cut timber—Prescriptive title, D — 0, 14, 15, 

16. 

granted in substitution for another—Imposition of rulo of inheritance contrary 
to Hindu Law—Validity—Executive act in time of peace—Effect—Grant of 
taluk in*Oudh—Successive, P—S, 16- • 

Sea Customs Act, J, 6. 

Specific Relief Act, Ss. 9, 45, 56 (d), D, 5, 6. 

Stamp Act, 1899, K, 6, 7. 

Stamp duty, Exemption of documents from, V, W, 17. 

Statute 21 and 22 Fic. C. 106, Ss. 39, 40- Scope, C, 9. 

22 and 23 Viet. C, 41, S. 1—Scope, JJ, 9. 

S. 2—32 and 33 Viet. C, 29, E, 10. 

T 

Title, Scope of, and premable, C — E, 1. 

extent and commencement, S. 1, 3. 

Transfer of Property Act, 1882, Crown Grants—Exemption, K, 2. 

not to apply to Crown Grants, S. 2, 3, 4. 
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THH POWERS-OF-ATTORNKY ACT, 1§82. 

(ACT VII OF 1882.) 

STATEMENT OF OBJECTS AND REASONS. • 

As tho law stands, the donee of a powor-of-attorney, whon executing an instru¬ 
ment pursuant to the power, must sign, and where sealing is required must soul, in his 
principal's name. The first object of this Bill is to ronder it legal for such donees to 
execute in and with their own names and seals. The law respecting the execution of 
instruments untjer powors-of-attornoy will thus be made accordant with what will be 
the rule in England from and after the 31st December, 1881, and with what is believed 
to be tffe practice*in the North Western Provinces, British Burma and, probably, 
olsewhcro in I^dia. Tho section effeotmg this is copied from S. 46 of tho roccut 
Statute 44 & 45, Vic,, C. 41, which takes effect from tho clo»o of tho prosent year (1881). 

Tho second object of the Bill is to preclude doubts as to the liability of a donee of 
a power-of-attorney who makes payment in good faith after tho donor of tho powor has 
died or become lunatic or bankrupt or insolvent or has revoked tho powor, wlion the 
fact of death, lunacy, bankruptcy, insolvency or revocation was not known to tho doneo 
at thg time of making the payment. The section effecting this is copied from S. 47 
of the Statute above-mentioned, and merely extends to all attorneys the rulo as to 
trustees, executors and administrators making payments under powers, whioh has been 
in force in British India for the last fifteen years—Sec Act XXVIII of 1866, S. 39. 

The third and last object of the Bill is to provide for tho deposit of instruments 
creating powers of attorney, and for the evidoncc of the contents of such instruments. 
Tho section effecting this is copied (with the modification necessary to adopt it to 
India) from 44 & 45, Vic., C. 41, 8. 48. 

SfmAa ; ) Whitley Stokes. 

The 16th October, 1881. j ft. j. CROSTIIWAITE, 

Off; 1 - Secy, to the Govt, of India. 

PROCEEDINGS OF THE COUNCIL, DATED 
7th December, 1881. 

POWERS-OF-ATTORNEY BILL. 

The Hon’ble Mr. Stokes introduced the Bill to amend the law relating to Powers- 
of-Attorney, and moved that it be referred to a Select Committee consisting of the 
Hon’ble Messrs. Qibba, Reynolds and Evans and the Mover. (le said that, as the law 
stood, the donee of a power-of-attorney, when executing an instrument pursuant to the 
power, musl sign, and, where sealing was required, must seal, in bis principal’s name. 

The first object of this Bill was to render it legal for such donees to exocute in and 
with their names and seals. The law respecting the execution of instruments under 
Po*wgr-of-Attorney would thus be made accordant with what would be the rule in 
England from and after the 31st December, 1881, and with what was believed to be 
the practice of the natives in the North Western Provinces, tho Punjab, British Burma 
and probably, ^lsewhere in India. 
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Aot YII of 1882 (the powers-of-attorney act). 


The section effecting this was copied from S- 46 of the xeoent Statute 44 and 
45, Vio. C. 41, which took effect from the close of the present year. , 

The second object of the Bill was to preclude doubts as to the liability of a donee 
of a poyver-of-atbotney who made payments in good faith after the donor of the power 
had died or become lunatic or bankrupt or insolvent, or had revoked the power, when 
the fact of death, lunacy or bankruptcy, insolvency or revocation was not known to the 
donee at the time of making the payment. 

Tl^e section effecting this was copied from S. 47 of the Statute above-mentioned, 
and merely extended to all attorneys the rule as to trustees, executors and ad¬ 
ministrators making payments under powers, which bad been in force in British India 
for the last fifteen years —See Act*XXVIII of 1866, S. 39. , 

The third and last object of the Bill was to provide for the deposit of instruments 
creating powers-of-attorney, and for the evidence of the contents of such instruments. 

The section effecting this was copied (with modifications necessary to adapt it to 
India) from 44 & 45, Vic. C. 41, S. 48. 

It might also be worth while to declare (in accordance with S. 40 of that Statute) 
that married women, whother minors or not, should have power to appoint attorneys 
on their behalf for the purpose of executing a doed or doing any other act which they 
might themselves oxecute or do. 

The mattor would bo considered by the Select Committee to which ,he hoped the 
Bill would be referred. 

The Motion was put and agreed to. 


PROCEEDINGS OF THE COUNCIL, DATED THE 
23rd February, 1882. 

' POWERS-OF-ATTORNEY BILE. 

The Hon'ble Mr. Stokes also moved that the Report of the Select Committee on 
the Bill to amend the law relating to Powers-of-Attorney bo taken into consideration. 
He said that in this little Bill the Select Committee had only made one or two un¬ 
important changes. They had added a seotion equivalent to 44 & 45, Vic. C. 40, 
deolaring that married women, whether minors or not, should have power to appoint 
attorneyB.on their behalf, for the purpose of executing a deed or doing any other aot 
which they might themselves execute or ,do. They had repealed Aot XXVIII of 1866, 
seotion 89, whioh would be rendered useless by the enactment of S. 8 of the Bill. And 
they had postponed the commencement of the Aot to the 1st May, 1882. 

The Motion was put and agreed to. 

The Hon’ble Mr. Stokes then moved that the Bill, as amended, be passed. 

The Motion was put and agreed to. 


+ 



THE POWERS-OF-ATTORNEY ACT, 1882 

ACT VII OF 1882. 


[Passed on the 2tth February, 1882.] 
HISTORICAL MEMOIR. 


Yoy. No..of Act. i 


Name of Act. 


How affected. 


1882 VII The Power of -Utoruev Rep. in part, Act XII of 1891; 

! Act. ' Act VI of 1900. 


An .tot to amend the law relating to Powora-of-Ahtornoy 2, 

For tho purposo of amending tho law relating to Powors-of-Attorney ; 
It i% hereby enacted as follows : — 


Short title. 


1. This Act may be called the Powors-of-Attor¬ 
ney Act, 1882 : 


Local extent. 

Commencement. 

• • 


It applies to tl'o whole of British India :5 
and it shall come into force on the first day of 
May, 1882. 


(Motes). 

I.—“ The Powers-of-Attorney Act, 1882.’' 


"(l) Statement of objects and reasons. 

For-, see Gazette of India, 1881, pt. V, p. 147H. See .mpra. k 

(2) Proceedings in Council. 

For-, see Gazette of India 1881, Supplement, p. 1409, Ibid. 1882, 

Supplement, p. 204 ; sec supra. B 

(3) Object of the Powers-of-Attorney Bill. 

(a) The first object of this Bill is to render it legal far the donees of powers-of- 
attorney to execute in and with their own names and seals. [See 
• Statement- of Objects and Reasons, supra ] C 

T6) The second object of tho Bill was to preclude doubts as to the liability of 
a donee of a power-of-attorney who made payments tn good faith 
after the donor of the power had died or become lunatic or bankrupt 
or insolvent, or had revoked the power, when the fact of death, 
lunacy or bankruptcy, insolvency or revocation was not known to the 
donee at the time of making the payment. [See Proceedings of 
Council, supta ]. D 

21— A 



* 4 Aot Y1I of 1882 (the powers-of-attorney act). CS. 1 

/.—" ThePowers-ot-Attorney Act, 1882 "—(Concluded). 

(c) The third and last object of the Bill was to provide for the deposit of 

instruments creating powers-of-attorney, and for the evidence of‘the 
• contents of such instruments. (Ibid.) E 

(d) It might also be worth while to declare (in accordance with Ss. 40, 44 and 

45, Vic., C. 41 that married women, whether minors or not, should 

have power to appoint attorneys on their behalf for the purpose of 

executing a deed or doing any other act which they might themselves 

execute or do. (Ibid.) F 

• 

2.—"The taw relating to Powers-of-attorney.” 

t 

(l) Power—Power-of-attorney. 

(a) Power is an authority whioh one man gives another to act for him or to do 

certain acts. An authority enabling one person to, dispose of an 
interest which is vested in another. Mozley and Whitley’s Concise 
Law Dictionary. 

(b) A power of attorney is a “delegation of authority in writing, by which 

one person is empowered to do an act in the name of another and that 
is an appointment of an attorney. Then it is said in Com. Dig. Tit. 

‘ Attorney ’ an attorney is he who is appointed to do anything in the 
place of another, and he has general authority, or a special one for 
some particular purpose.” Per Final, C.J., “It is not necessary in 
order to make a man an attorney that he should have a discretion ; it 
- is onough if he is authorised to do an act in the name of another. 
“Per Cresswell, J., Walker v. liemmicts, 15 L.J.C.P. 174; and see 
Queen v. Keik, 12 A.D. and E. 559. 0 

(c) Power or letter of attorney is a writing authorising another person who in 

, such case is called the attorney of the party ^appointing him to do any 
lawful act in the stead of another ; so as to receive debts or dividends; 
sue a third person ; transfer stock or give possession upon a deed of 
feoffment. Tomlins’ Law Dictionary. * 

(d) Power is an authority to dispose of any real or personal property independ¬ 

ently of any estate or interest therein. This may be either because 
the person entitled to exercise the power (who is called the donee of 
the power) has no interest whatever in the premises, or because it is 
. desired to enable bim to dispose of the same further or otherwise than 
his own interest would warrant; as in the common case of a parent 
having a life interest in a fund, with power to appoint the shares to 
his children after his death. If the donee of the power be one who 
has no interest in the property in question, the power is called a 
power collateral or in gross, or naked, or a power not coupled with an 
interest, or a power appendant or appurtenant. —Mozley and 
Whitely’s. Concise Law Dictionary. 

(e) A power, then, is a method of constituting any given person the owner of 

property otherwise than by the ordinary methods of grant, conveyance 
and testamentary disposition. The exercise of the power is called an 
appointment ; and the persons taking the property under such an 
appointment are called appointees, and not grantees or assignees. Pro¬ 
perly speaking, therefore, every power as above defined, is a power of 
appointment. A power of sale is a power of appointing a purchaser; a 
power of leasing is a power of appointing a person as lessep, &o. (Ibid.) H 
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The law relating to Powers-ot-attorney ’'—(Continued). 

$) Powers—Different kinda. 

Powers are either general or special (or particular); the former enabling 

i the donee of the power to appoint to any one ho pleases and even to 

himself; the latter enabling him to appoint among particular indivi¬ 
duals only, or not at all. There is alBo the following distinction 
between these two kinds of powers, vie., that the general power, 
when exercised, dates from the exercise thereof, and note earlier, 
wbilo the special power, when exercised, dates from the creation 
thereof, which is necessarily an earlier period than that of the exer¬ 
cise.—Brown’s New Law Dictionary. 

Powers arc either general or special, i.e., general in respeot of the conduction 
of all of a person’s affairs, as where he leaves the country; special in 
respect of any one or more named matters, as to receive money. This 
* ^instrument gives the attorney authority to act in his name exactly as 

the party giving it would himself do, until revocation.—Tomlins’ 
Law Dictionary. 

(c) A mixed power is one which iB neither exclusive or distributive, but 
enables the doi^ee either to give the whole to one member of a class, 
® or to apportion it amongst such members as he may seloct.—Raw- 
son’s and Remnant’s Pocket Law Lexicon. I 

(3) Cfhrtain expressions explained with respect to “ powers.” 

(a) Donee. 

The person to whom the power is given is called the “ donee ” of the power. 
Qoodeve, p. 298. J 

(b) Appointor. . 

The ‘ donor ’ of the ‘ power ’ when he exercises it is called the ‘appointor.’ 
(Ibid.) K 

• • 

(c) APPOINTEE. 

The person in whose favour the power is exercised is callod the ‘ appointee,' 
(Ibid.) L 

(4) Power-of-attorney—Letter of attorney—Procuration. 

(а) This is an instrument by which one person empowers another to act in his 

stead. The donor of the power is called the attorney, or (when ap¬ 
pointed by a Corporation aggregate to receive administration), the 
syndicate. A power-of-attorney which simply authorise® the attorney 
to appear in an action and confess the action or suffer judgment to go 
by default is called a warrant of attorney. All other authorities are 
called simply powers-of-attorney, the power being special it it is to do 
one particular act, and general, if to do generally all matters connected 
with a particular employment. Again a general power-of-attorney 
may be either limited, aB when it leaves nothing to tho discretion of 
the attorney; or unlimited (or absolute), as when it leaves everything 
to his discretion.—Brown’s Law Dictionary. 

(б) fcWhere an attorney sues on behalf of his principal the suit should be 

brought in the name of the person for whom he professes to appear, 
not in his own.—(1 N.W.P. 277); 2 N.W.P. 415; 2 N.W.P. 60. M 
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2.—“ The law relating to Powers - of-attorney "—(Continued). 

(5) Power of appointment. * 

Whore a man is invested with power to determine the disposition of property 
• of which he is not the owner, he is said to have power to appoint such 

property.—Act X of 1865 (Succession), S. 56. M-l 

N.B.—For cases—See Appendix. 

(6) Power—Delegation. 

\he power cannot bo delegated. See Goodeve’s Real Property, 5th Ed., pp. 279 
& 290. • N 

Nor can a deputy bo appointed by the attorney, unless the deed conferring the 
powor expressly authorizes such delegation or appointment. See 1 
Dav. Preo. 476, note. See Goodeve’s Law of Real Property, p. 290.0 

(7) Power of attorney—Execution—Evidence to show that principalis alive—Con¬ 
sideration. , , 

(а) A power-of-attorney is an authority from ono person to do an act in the 

turn, stead, or place of another: as, in the case of'a feoffment, a 
lettor of attorney to deliver seisin to the feoffee, which must bo by deed, 
and must be executed in the life-time of the donor. Co. Lott 51 (b) 
52 (£>), cited in Goodeve’s Real Property, 5th Ed., p. 289,. P 

(б) Hence it came to be necossary in making out title to property that, where 

any deed had been executed by attorney, the powor should be produced 
and evidence given of the principal having been alive at the tiifte of 
its being acted upon. [Note to Smart v. Sanders, 5 C.B. 917 ; and 
Dart V <fe P. 347.] See Goodeve’s Real Property, 5th Ed., 289. Q 

(c) Where it had not been given for valuable consideration, it was also revocable 

at any time by the (lonor, and was liable to be suspended by his 
* mental incapacity; therefore, in every such case, it wasfurther neces¬ 
sary that inquiry should bo made whether the power had been revoked 
prior to its apparent or proposodexercise. Ib., and 592. (Ibid). R 

(d) Where the conveyance, on sale or mortgage, was executed by attorney, 

the practice was to retain, or deposit in the names of trustees at the 
risk of the vendor or mortgagor, the purchase or mortgage-money, until 
satisfactory evidence had been adduced of the validity of the power at 
the date of the execution of the conveyance. Dart, V & P. 347. (Ibid ).S 

(e) Now in cases falling within the Conveyancing Act, 1882,45 & 46 Viet., G. 39, 

Ss. 8, 9, it is necessary for a purchaser to ascertain the facts of the 
principal being alive and the power being in force at the time of the 
conveyance being executed. Goodeve’s Real Property, 5th Ed., p. 289.T 
(J) (i) These cases are where the power of attorney has been created by an ins¬ 
trument executed after 1882, and either is given for a valuable consi¬ 
deration, and in the instrument creating it is expressed to be irrevoc¬ 
able. 45&46, Viet., 0.39,8.8, (Ibid). U 

(ii) Or, whether given for a valuable consideration or not is in the instru¬ 
ment creating it expressed to be irrevocable for a fixed tiine therein 
specified, not exceeding one year from the date of the instrument. 
Ib„ 8. 9. (Ibid). O-i 


8) Construction of power-of-attorney. 

(a) A power-of-attorney should be construed strictly—Story on Agency, S. 68; 
14 B. 590 (593); U.B.R. (1902), 3rd Qr., Power of Attorney, 5 (7); 
, 5 M.I.A. 27; 8 0.934; 10 C. 901. ¥ 


I 
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2.—“ The law relating to Powers-of-attorney {Continued). 

• (6) Powers-of-attorney ate to he construed strictly, that is to say, that where 

an act purporting to be done under a power-of-attorney is challenged 
® as being in excess of the authority conferred by the power, it # is neces¬ 

sary to show that on a fair construction of the whole instrument, the 
authority in question, is to bo found within the four corners of tho 
instrument, either in express terms or by necessary implication. 
Bryant v. La Ilanque Du l'euple, (1893) A.C. 110; cited iu 6 O.L.J. 

• 491 (500); U.B.It. (1902), 3rd Quarter, Power-of-Attorncy,*5 (7); 8 

C. 934 ; 10 C- 901; 14 li. 590. W ft X 

(c) A general power-of-attorney does not necessarily imply an unlimited autho¬ 

rity to*borrow, and the general words in a power-of-attorney confer 
upon the agent only, such general powers ns are necessary to carry out 
the special powers, 3 lnd. Gas. 830 [G C.L.J. 639, 2?.J. Y 

(d) When a person holds a general power of attorney for another, he is at 

• # liberty to refuse to accept service of summons and appear in a suit 

brought against tho principal; in other words, ho may act upon the 
* power or not, as he may think proper. 8 C. 317. Z 

*(9) Power-of-attorney—Construct—Power to dispose of property. 

(a) “A power to dispose” would include any disposition by way of sale, mortgage, 

, charge, oxcliarfge or lease. It might also include a power of gift, but 
this power would be dependent upon the consent of tho benoficiaries. 
Ph. & Trcv. 405; but see infra. A 

• (6) A power-of-attorney authorized the holder 11 to dispose ” of ceitain property 

in any way he thought fit. 

Held, that the word “ dispose " was not used in any technical sense, and that 
the holder of such power had no authority to mortgage the property, 
14 Pi. 590 (5 M.l.A. 27, F.). t B 

(10) Power fo prosecute and defend suits. 

(а) The nature and limit of thepowors given by a powor-of-attornoy depend on 

the terms of the powor-of attorney. A power-of-attorney givcu to an 

• * agent to prosecute and defend suits, was held, on a petusal of tho* 

terms, not to authorise tho power holder to refer questions to arbitr¬ 
ation. 6 N.W.P. 210. C 

(б) T, having frequent occasion to prosecute and defend suits in diflerent 

***’' Courts, and being unable to give his personal attention to them, exe¬ 

cuted a power-of-attorney in S’s favour, whereby be authorised S to 
watch tho cases on his buLalf, to appoint any pleader or mookhtar ; 
to receive, after giving a receipt for tho same, any money deposited 
for, and due to him from the Courts; to act on his behalf in cases of 
Dakhil-Kharij, and obtain tho entry of his name after getting the 
names of other persons expunged; to purchase villages with the money 
due under decrees ; to file on his behalf receipts, acquittances, razee- 
namahs, and other documents; and to ge # t back deeds and decrees 
and give receipts and acquittances. Held, that the termB of tho 
power-of-attorney did not authorise S, to refer questions to arbitra¬ 
tion. 6 N.W.P. 210. D 

(11) Power—Principal and agent—Power to sue given to an agent, extent of— 

* Yakil, reasonable remuneration to, under such power. 

A mere power to sue doe^not authorize an agent to do more than employ a 
vakil on the terms of paying him a reasonable remuneration. 10 B. 
18. * B 



8 


Act YU of 1882 (the powkrs-of-attorney act). [8. 1 

2,—“ The law relating to Powers-ot-attorney "—{Continued). 

(12) Power to carry on business of Arm. * 

Where a power-of-attorney authorises the plaintiff to carry on the business of 
« the firm, the power cannot be stretched to includo the winaing-up of 

it altogether, by a dissolution of partnership. The plaintiff has no 
right to sue for dissolution of partnership. U.B.R. (1892—96), 626. F 

(13) Power to sell, etc. 

K (a) A power "to sell, endorse and assign," is a power to sell, a power to en¬ 
dorse. and a power to assign, so that these acts may be done apart 
or together, and the powers are couveyed conjointly and severally. 
5 M.I.A. 27. * 0 

(6) The power to sell is only a powor to sell in the ordinary course of business, 
i.e., fora money price. So, where the sale was partly for a money 
price and partly in consideration of the sale of certain shares at a 
future day, the transaction is not within the power 9 C. 1 (SJl. H 

(c) SALK UNDKli l*OWKR—DUTY OF PURCHASER. 

Whore shares in a public company are sold under a power, it Is the duty of 

the purchaser, to see that the price was paid to the owner or his 

attornoy. Per Wilson, J., 9 C. 1. I 

« 

(d) A joint and several power authorising*the holders “to pu-chaso, sell, 

endorse, and transfer for tho principal and in his name and on his 
behalf ” all his shares in any public company or society, would not 
justify them to enter into a contraot, embodied in bought-and-sold 
notes, agreeing to sell and to purchase sometime hence at an 
advanced rate on their aocount, certain shares, the bought-and-sold 
notes bearing the same date and being one transaction. Per Qarth, 
C.J. 

It was held *that tho above transaction was eithef an actual loan, or a 
transaction in the nature of a loan for the purpose of raising money. 

Per Oarth, C.J ., 9 C. 1. J 

1 » 

(cl The payee of promissory notes of the East India Company, by a power of 
attorney, authorised his agents at Calcutta to “ sell, endorse and 
assign ” the notes. Thcso notes wore transferable by endorsement, 
payable to bearer. The agents in their character of private bankers, 
borrowed money of the Bank of Bengal, offering, as security, these 
promissory notes. The Bank made tho advance, and the agents 
endorsed the notes, such endorsement purporting to be as attorney for 
their prinoipal, and deposited them with tho Bank, by way of collat- 
t oral security, at tho same time authorising the Bank, in default of 

payment, to sail tho notes in reimbursement of the advances. The 
agents afterwards beoame insolvent, and default having been made in 
payment, the Bank sold the notes, and realised the amount of their 
loan. Held, that the endorsement of tho notes by the agents of the 
payee to the Bank was within the scope of the authority given to 
them by tho power-of-attorney, and that the payee could not recover 
in detinue againBt the Bank. 6 M.I.A, 1. K 

(14) “ Power of sole ” Includes powor to mortgage with right of tale. 

(a) Where the executors have a power of sale, they have authority to execute a 
mortgage with a power of sale in favour of the mortgagee. 1 A. 
710 (F.B.). L 
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9.—** The taw relating to Powers*of-attorney Continued 

• (6) In England, an executor may mortgage with a power of sale property 


which wholly vests in him. 
1 A. 710(719). 


Russel v. Plaice, 18 Beav. 91 ; died in 


'(c) Where a Will gave tho executor power to sell tho property to pay of! dobts 
incurred by the testator, or if the property was a losing concern, tho 
executor was held to have power under S. 90 of the Probata Act, 
. corresponding to S. 969 of tho Bucoession Act, to mortgage |ho pro¬ 
perty in case of necessity. 8 C.W.N. 862. N 

(15) Executor cannot exercise a power of sale by attorney. 

Executors cannot exeroise a power of sale by attorney. Combo's case, 9 Co. 
75 (6) ; cited in 1 Will. Exors., 10th Ed., 712. 0 

(16) Power of'attorney by executrix—Power by statute—Power by Will—Requisite 
•in India of delegation of agency—Execution of deeds- 

A power-of-attorney contained, amongst others, the power to sell and convert 
, into money “ the goods, effects and things belonging to " the princi¬ 

pal; held, that the word “ things ” in the power inoluded mortgages 
as being things in action, there being nothing in the deed which 
• suggested that the things were to be limited to “ chosen-in-possession ” 
and not to “choses-in-actionfold.—further that tho mortgages 
were oapable of being transferred by the attorney (a), 

§ 

An executrix is not competent to exercise the power of sale given by statute 
or Will, by an attorney ; there is no distinction between a power 
given by statute and a power given by a Will. 

A powor-of-attorney, in so far as it delegates to an attorney power to exorcise 
the discretion vested in an executrix, is void. 13 C.W.N. 1190. P 

But whore the executrix granting the power was actually present when certain 
deeds or transfer were executed, and her attorney had consulted her 
* in all the dealings and she approved of the same, and thereafter, the 

attorney executed the documents under her approval, and whore tho 
documents executed did not express whether they were exooutod 
_ under a power given in writing or under verbal instructions, 

Held, that the case fell within the legal maxim of ut res majis valeat qnnm 
pareat and that it must be taken that the attorney executed tho 
document undor the express verbal authority given to him by tho 
executrix principal. 13 C.W.N. 1190. Q 

(17) “ Power to mortgage" doee not authoriae a eale. 

A power to mortgage does not authorise a sale, though it authorises a mortgage 
with power of sale. Cook v. Dawson, 29 Beav. 123; Bridges v. Long¬ 
man, 24 Beav. 27 ; In re Chawner’a Will, 8JEq. 669; cited in Theob, 

/ 6th Ed., 485. R 

(18) Power to sell or mortgage—Execution of simple money-bond. 

A power to sell or mortgage property for payment of debts cannot bo construed 
* to include a power to give a simple money-bond, an instrument of a 

8 totally different a nature and one which is not a means of paying 

debts at all. An instrument of this kind must be construed strictly. 
7 C. 268 = 8 C.L.R. 433. 8 
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2.—" The law relating to Powers-of-attorney "—(Continued). 

(19) Power-of-attorney—Constitution of agency by power-of-attomey- Power «to 
borrow money tor particular purpose in particular manner—Binding^nature of 
dejjt contracted in different manner. 

It is an inflexible rule in the construction of powers-of-attorney that the special 
purpose for which the power-of-attorney was given, is first to.be re¬ 
garded, and the most general words, following the declaration of that 
special purpose will be construed to bo merely all such powers as are 
^ needed for its effectuation. The owner of a ship constituted tho 

master thereof as his agent and authorized him by means of a power- 
of-attorney to raise money on the ship’s papers for the repair of the 
ship. Tho power further authorised the agent “ to do and act in the 
premises as fully and effectually to all intents and purposes as ” the 
owner might or could do if personally present. Held that the master 
could not raise money by mortgaging tho ship. The authority given 
was not to mortgage the ship, but to pledge the titfb deeds. 2 * 1 * 1.11 C. 
177 Up/i.) (IC.Ti.J. 490. > T 

(20) Pledge of Government securities by agent for unauthorised loan—Suit for re¬ 
covery of securities by principal from transferee—Negotiation. 

Whore a person, who was authorised, jointly and severally with another, under 
a power-of-attorney to “ negotiate, make sale, dispose oP, assign and 
transfer ’’ certain Government securities, pledged them for a certain 
advance for which he gave a pro-note, signing himself as attorney 
for tho owner, held that the owner was entitled to recover the soouri- 
tios from tho transferee, as tho transaction was not authorised by the 
potfor. 8 C. 934 ; on appeal, 10 0. 901 (P.C.). U 

Even granting the applicability of “ negotiation ” to Clovcrnmont securities, 
a power to “ negotiate " them would noL authorise an agent to do 
more than put tKcm if necessary, in the name of the owner. Per 
White, J. 

A power to negotiate Government securities would authorise their negotiation 
by way of pledge. Pt'rGarth, C.J., 3 C.934; on appeal, 10C. 901 (P.C.).Y 
Where n power-of-attorney authorised an agent to negotiate, sell, disposo of, 
assign and transfer certain Government notes deposited with him for 
safe custody, and to contract for and purchase or accept the transfer 
of fresh Government notes on the principal's behalf, and for such 
purposes to sign for the principal in such transactions, held, with 
respect to tho general objects of the power, that tho agent had no 
authority to plodgc by indorsing one of tho notes and borrowing 
money thorcon for himself and in fraud of his principal, and that 
tho lender of tho money acquired no title to the note ns against the 
principal. 

If a power to endorse had been expressly given, as in 5 M.I.A. 1 and 5 M.I.A. 

27, it would perhaps hAve beon in the power of the donee, at his dis¬ 
cretion, to indorse tho note converting it into one payable to bearer 
for any purposo. 10 C. 001 (P.C.) = 11 1. A. 94; (on appeSl from 8 C. 
934. W 

5 M.I.A. 1 and 5 M.I.A. 27 have not decided that the words in a power-of- 
attorney are always to be construed disjunctively, though they may 
bo so construed. A rule of construction, intended to aid in arriving 
at the meaning of the parties, may as well be applied in the construc¬ 
tion' of the power as in that of any other document. (Ibid.) X 
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2.—“ The law relating to Powers-of-attorney "—(Continued). 

(21) Agent—Power-of-attorney. 

The petitioner held a power-of-attornoy jointly from five powers whiphdid not 
authonso him to act generally in any manner in which one or more 
of these five persons might be severally concerned, nor was it suffici¬ 
ently stamped to cover fivo separate powers-of-attorney on behalf of 
five individuals. Held, that under this power-of-attornoy the agent 
could not act in cases in which all tho executants of the*power-of - 
attornoy were not concerned. 1 O.C. 151). Y 

a 

(22) Bank—Bank Maifager—Private Agent - Bona tides. 

A being in uncontrolled management of the National Bank in Calcutta, and 
purporting to act under a power-of-attornoy, intended “to be given to 
hun in his private capacity but adrressed to him as“Aoting Manager 
• • of the National Bank " by B as constituent of the National Bank 

without drawing any cheque on B’s account, and simply by means 
of transferring in the books of tho Bank Rs. 15,000 from B’s deposit 
account with the Bank to the account of one 0, who was indebted 
to the National bank,.purported to make an advanco of Rs. 15,000 

• from B to G;* whereas, in fact, the real transaction amounted only 
to transferring tho liability of G to that extent from the Bank 
to B. 

Held that, so far as this transaction was concerned A could not divest himself 
of his character of Bank Manager and that, acting as tho agent for 
both parties, ho acted to the prejudice of B and to the advantage of 
the Bank, and that there was, in fact, a breach of his duty to B to 
which tho Bank was a party. Held also, that A was not able undo^ 
* the p’ower of-attorney to bind B by consenting to any dealings by the 
Bank or G with goods m the Bank’s godowns which would projudicseB 

, W.R. (1873) G8. Z 

• * 

(28) Contraet Act (IX of 1872), 8. 26—Attorney, power of—Mooktarnama—Bond to 
secure barred debt whether binding. 

— A mooktarnama empowering the ruooktar to execute bonds in lieu of former 

debts does not authorise the mookhtar to execute a bond to secure a 
debt already barred by limitation. 11 G.L.R. 581. A 

(24) Principal and agent—Mooktarnama—Power of attorney—Authority of agent, 
limitation of—Gift. 

A Mooktatnama merely gave the mooktar power to grant ticca and ijara 
leases, and, when advisable, to sell, mortgage, and make gift of 1 the 
whole or portion of the property of the principal. Held, that the 
mooktar had no power to create a permanent tenure. 13C.L.R. 

# * 247. * 

(25) Power of attorney to husband— Pardaaashln lady. 

If a pardanashin lady deliberately makes herself jointly and severally liable 
9 for a debt incurred by her husband on the strength of a power-of- 

attorney alleged to be given to him by her, she cannot subsequently 

be permitted to turn round and question his authority to pledge her 

, credit. 3 Ind. Gas. 390. 0 

22 —B 
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• 2.—“ The law relating to Powers-of-attorney "—{Concluded). 

C 

(26) Consideration for power-of-attorney. 

An instrument executed in favour of a person, authorising him to recover a 

* certain sum from certain others and, out of that sum, to pay himself 
a debt alroady due to him, and also the expense incurred in making 
the recovery is supported by good consideration. 7 B.H.C.R. (A. 
C.) 10. D 

(27) Government, suit by—Power of attorney to institute suit not necessary. 

In a suit on behalf of the Secretary of State for India in Council no power-of- 
attorncy is required from the Financial Commissioner, Punjab, in ■■ 
favour of the Collector authorising him to institute and conduct the 
suit. 84 P.L.R. (1905) = 160 P.L.R. 1905. E 

(28) Summary dismissal of an appeal—Appeal-Speoial power of attorney- 

stamped paper for special power-of-attorney. (- 

A Court is not justified in summarily dismissing an appeal on the ground 
that the spocial power-of-attorncy referred to in Civil Circular I, I is 
uustamped. 15 C.P.L.R. G5. F ' 


3.—" It applies.. ..British India." 

Places where the Act haB been declared in force. 1 

This Act has been declared to be iu force in Santhal Parganas by 8. 3 of the 
Banthal Parganas Settlement Regulation (III of 1872) as amended by 
thp Santhal Parganas Justico and Laws Regulation, 1899 (III of 
1899). fl 


44 and 45, 
f io., C. 41, 
i. 46, 


2. Tho donoo of it powor-of-attorney 1 may, if ho thinks fit, execute 
or do any assurance, instrument or thing in and with 

Powor-of-attorney his own name and signature, and iiis own seal 2 whero 
sealing is required, by the authority of the donor of 
tho powor; and overy assuranco, instrument and thing so executed and 
done, shall be as effectual in law as if it had been executed or done by the 
donee of tho power in tho name, and with the signature and seal, of tho 
donor thereof. 


This section applies to powors-of-attorney created by instruments 
executed either before or after this Act comes into force. 

(Notes). 

General. 

(l) Reason for inserting this section. 

As the law stauds, the donee of a power-of-attorney, when executing an instru¬ 
ment pursuant to the power, must sign, and where sealing is required 
must seal, in his principal’s name. The first object of this Bill is to 
render it legal for such donees to execute in and with their own 
names and seals. The law respecting the execution of instruments 
under powers of attorney will thus be made accordant with what will 
be the rule in England from and after the 31st December, 1881, and 
with what is believed to be the practico in the North Western 
Provinces. British Burma and probably, elsewhere in India. [See 
Statement of Objects and Reasons.] p 
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General— (Concluded). 

*(2) Source of section. 

.This section is copiod from S. 40 of the recent Statute 44 St 45, Vic., C. 41 
which takes effect from the close of the present year. (1881t [Zbid.] I 

1.—” Donee of a power-of-attorney." 

Donee of a power-of-attorney— Meaning. 

The person to whom the powor-of-attorney is given is called the donee of the 
power-of-attorney. See Goodcvo’s Law of Real Property, p. 298. J 

• 2.—"May....his own seal." 

(1) Mode of execution by attorney. 

The donee of a powor-of-attornoy may, at whatever date the power was created, 
if bo thinks fit, exocuto any assurance, instrument, or thing in and 
• with his own namo and signature and seal, by the authority of the 
donor of tho power. See Goodcve's Law of Real Property, p. 290. K 

• (2) Execution of document by attorney—Power of attorney to several persona— 
Name of principal signed by one attorney—Document attested by the other 

attorneys. , 

» 

A executed a power of attorney by wbioh, for the purposo of paying off certain 
debts payablo by him, ho authorised B, 0 and D “to borrow money 

• to the extent of the amount which is payablo by mo, to sign for me, 

to execute a document on my behalf, to hypothecate my property 

and to get the document registered,'' Subsequently a mortgage- 

bond was executed which was signed by B on behalf of A and attested 

by C and I) amongst othors. The bond was executed and registered 

with the consent of B, C and I). 

« 

Held, that it was not ncrossary that the three agents should have signed tho 
name of A. 

• * Held, further, that, although, when an authority is given to two or moro 

persons jointly, all tho agents must concur in the execution of it in order 
to bind the principal in the absence of a provision that some alone 
___ shall form a quorum, yot, in the case of an authority given in the 

terms in which the authority was framed in this case, if all the 
agents concurred in the execution of it, one of the agents with the 
consent of the others writing the name of the principal and the others 
attesting the elocution, the requirements of law wore satisfied, it 
being impossible for the co-agents to sign the name of the principal 
jointly. 6 A.L.J. 462=2 Ind. Cas. 805. L 

3. Any person making or doing any payment or act in good faith, 
in pursuance of a powor-of-^ttorney, shall not ba 
Paymerft by attor- liable in respect of the payment or act by reason that, 

"^th °t notice W °of before tho payment or act, the donor of the power had 
death, &c., good i. died or become lunatic, of unsound mind, or bankrupt 
• or insolvent, or had revoked tho power, if the fact of 

death, lunacy, unsoundness of mind, bankruptcy, insolvency or revocation 
was not, at the time of the payment or act, known to the person making 
k or doing the same. 


44 and 45, 
Vio., C. 41, 
8. 47. 
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But this section shall not affect any right against the payee of any^ 
person interested in any money so paid; and that person shall have the 
like remedy against the payee as he would have had against the pbyer, if 
the payment had not been made by him. 

This section applies only to payments and acts made or done after 
this Aot comes into forco. 

• (Notes). 

General. 

(1) Reason for Inserting this seetitfn. a 

The second object of the Bill is to preclude doubts as to the liability of a donee 
of a power-of-attorni'y who makes payment in good faith after the 
: donor of the power has died or become lunatic or bankrupt or insol. 

%ont or has revoked the power, when the fact of death, lunacy, 
bankruptcy, insolvency or revocation was not known to the donte at 
tha time of making the payment. See Statement of Objects and 
Reasons, supra. * M 

(3) Source of seotion. 

This section is copied from 44 and 45, Viet., C,41, S. 17 and merely extends to 
all attorneys the rulo as to trustees, executors and administrators 
making payments under powers which has been in forco in British 
India for the last fifteen years—See Act XXVIII of 1866, S. 39. See 
Statement of Objects and Reasons. N 

/.—“Payment by attorney — good.” 

English Trustee Act, 1893—Protection. 

In order to protect trustees and .personal representatives, making payments or 
domg acts m pursuance of a power of attorney, it is onactod by the 
Trustee Act, 1893, as follows :— 

“ A trusteo, acting or paying money in good faith under or in pursuance of 
any power of attorney, shall not be liable for any such act or p£yntent 
by reason of the fact that at the time of the payment or act, the 
person who gave the powor of attorney was dead, or had done some 
act to avoid the power, if this fact was not known to the trustee at 
the time of his so acting or paying. Provided that nothing in this 
section shall affect the right of any person entitled to the money 
against the person to whom the payment is made, and that the person 
so cntttled shall have the same remedy against the person to whom 
tho payment is made as be would have bad against thetrustee." See 
Goodevo’s Law of Real Property, p. 290. 0 

Similar protection, as regards payments and acts made and done after 1881, 
.. has been given by the Convoyancing and Law of Property Aot, 1881, 

44 and 45, Viet, C. 41, S. 47, to all persons acting in good faith. 

< See Goodevo’s Law of Real Property, p. 290. P 

i and 45, 4. (a) An instrument creating a power-of-attorney its execution being 

verified by affidavit, statutory declaration or other 
sufficient evidence ! , may, with the affidavit or declar¬ 
ation, if any, be deposited in the High Court within 
tlie local limits of whose jurisdiction the instrument 
may be. ■ 


in., G. 41, 

9. 48. 

, Deposit of original 
instruments creat¬ 
ing powcrs-ol-attor- 
ney. 
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/ 

(b) A separate file of instruments so deposited shall he kept; and any 
person may search that file, and inspect evory instrument so deposited ; 

and a certified copy thereof shall be delivered out to him on request. 

. . • 

(e) A copy of an instrument so deposited may be presented at the 

office and may be stamped or marked us a certified copy, and, when so 
stamped or marked, shall become and be a certified copy. 

(d) At certified copy of an instrument so deposited shall, withoftfc fur¬ 
ther proof, be sufficient evidence of the'contents of the instrument and of 
the deposit thereof in the High Court. 

(e) The High Court may, from time to time, make rules 2 for the pur¬ 
poses of this section, and prescribing, with the concurrence of the Local 
Government, the foes to bo taken under clauses ( a ), (5) and (e). 

A/) 

((/) This section applies to instruments creating powors-of-attorney 
executed either before or after this Act comos into force. 

• (Notes). 

General. 

(1) Reason for inserting this section. 

* The third and last object of tho Bill is to provido for the deposit of instruments 
creating powers of attorney, and for the evidence of the contents of 
such instruments. See Statement of Objects and Reasons. Q 

(2) Source of Bection. 

This section is copied (with the modification necessary to adapt it to India) 
• from 44 & 45, Vie., C. 11, S. 48. (Ibid.) R 

, l.—“An Instrument.. ..evidence. ” 

(1) Presumption as to powers-of-attorney. 

8. 85 of the Evidence Act provides that the Court shall presume that every 
document purporting to be a powor-of-attorney, and to have boen 
executed before and authenticated by a Notary Public or any Court, 
or Judge, Magistrate, British Consul or Vice-Consul, or Representative 
of Her Majesty or of the Government of India, was so executed and 
authenticated. 16 C. 776 (779). 8 

(2) Evidence Act, S. 88—Executor dative qua father— Power of attorney—Appli¬ 
cation for letters of administration. 

In order to comply with the provisions of S. 85 of the Evidence Act tho power- 
of-attorney must be executed before or be authenticated by one of the 
persons mentioned in S. 85, Evidence Act. An application for letters 
a of administration made by a person under a power-of-attorncy executed 

in Scotland by a person appointed executor dative qua father was 
refused, as the power was not executed and authenticated as required 
by 8. 85 of the Act. ’ 16 C. 776. (Anonymous Case, Fulton, 72 ; In 
, the goods of Macgowan, Morton, 370, B.). T 

In 16 C. 776 the learned Judge seems to have assumed that the provision 
contained in 8. 85 is of an exhaustive character and that no other 
, • mode of proving the execution of power of attorney is admissible. 
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“ An Instrument ... .evidence ”— {Continued). 

That assumption, howovcr, is not warranted by the language of Ihe 
section, nor can it have been intended to exclude other legal modes of 

* proving the fact in question, viz., the execution of the power-of- 
attorney. There is no reason why the fact should not be proved by 
an affidavit made before a person competent to administer an oath. 
The Evidence Act is expressly declared not to apply to affidavits. 21 

• M. 492 (494). 0 

(3) Ibid.— Powcr-of-attorney by executors, proof of, by means of declaration of 

attesting witnesses before ifotary public. t 

A powor-of-attorney given by the executors under a will to a certain person 
authorising him to apply for letters of administration, did not purport 
to h.ivo beon executed in the presence of a notary public or any other 
of the persons designated in 8. 85 of the Evidence Act; but with 
regard to the execution of tho power by each of tlfo executory - , one of 
tho attesting witness had made a declaration before the notary public 
as to his having witnossed the execution of the power, and a certificate 
signed and soaled by the notary public was appended to the declar¬ 
ation. Held, that tho power-of-attorney was sufficiently proved by tho 
factof its execution having been proved by means of an affidavit mado 
before a person competent to administer an oath. Tho provision 
contained in S. 85 of the Evidence Act is not of an exhaustive 
character so as to preclude other modes of proving tbo execution of a 
powor-of attorney. 21 M. 492. Y 

(4) Declaration as to execution of power-of-attorney, before the Chief Magistrate, 
Glasgow—Certificate by Notary, Public. 

A declaration regarding the execution of a power-of»attornoy, taken beforo tho 
Chief Magistrate of Glasgow and authenticated not only by tho 
certificate of the said Magistrate under tho common seal of tho City 
of Glasgow, but also by a certificate of a Notary Publih, can be 
accepted as proof of the execution of the power. 

(5) Documents held admissible. 

(<t) A power-of-attorney executed in British Honduras before a Notary Public 
was held to bo provable in a Court of Equity by the production of the 
Notary’s certificate under his hand and seal. Armstrong v. Stockhan, 
24 L.J. Ch. 17G; sec, also, Hayward v. Stephens, 36 L.J. Ch. 135; 
Tay Ev., 10th Ed., S. 15GG, p. 1126. W 

(6) An affidavit, sworn in tho United States, in the presence of a Notary Public 
and attested by him, with a certificate of the British Consul at New 
York, that the Notary fillod that office and that his signature was 
entitled to credit, was admitted in evidence. Iloggit v. Ineff, 24 L.J. 
Ch. 1-20, followed by Cooke v. Wilby, 25 Ch. D. 7G9 ; Tgy. Ev., 10th 
Ed., S. 15GG, p. 1126. 'i X 

(6) Identification of executant, whether necessary. 

(a) When a document purporting to be a powcr-of-attorney and to have been 
executed before, and authenticated by a Notary Public, is produced 
before the Court, and affidavit of identification as to the person, pur¬ 
porting to make the power-of-attorney, being the person named 
therein, is unnecessary. 9 O.W.N. 988 - 83 0. 625. * Y 
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" An Instrument.... evidence (Concluded). 

(b) But should the Court be not satisfied as to its execution and authenti- 
• cation, it may, under It. 747 of the Calcutta High Court's Rules and 
Orders, call for further evidence. 9 O-W.N. 98G = 33C. G2f). • Z 

(7) Power-of-attorney signed by Deputy Collector for Deputy Commissioner, pre¬ 
sumption as to. 

In a suit for possession of a plot of land in Fyzihad brought by tho appellants 
against the respondents the power of-attorncy filed by the Government 
pleader on behalf of the respondent Ho. 1 purported to have boon 
signed by the Deputy Collector '“for the Deputy Commissioner." 
The Settlement paper showed that the land was Nazul. Held, that 
m view of the general practice that in the absence of a Deputy 
Commissioner or a Collector from the head-quarters of his distrit 
one of his subordinates does sirii and has authority to Fign papers 
itud documents on his behalf, it must be presumed that the Deputy 
Collector had authority to sign for the Deputy Commissioner. 

7 O.C. G5. 

2.—” Rules.” 

Instance of rules, etc. • 

V 

For instance of rules made and fees prescribed under this clause, see Bom. R. 
and 0; Bur. R. M. B 

Madras. 

Judicial Notification, No. 293, dated 26th July, 1884. 

(Published in the Fort St. George Gazette , lUtli August, IHH-l, />. r,()i, Part, 1\. 
The following rule passed by the Honourable the Judges of the High Court 
of Judicature at Madras on the 10th day of July, 1884, and sanctioned 
by Government aro published :— 

It is hereby ordered that the followng rules be passed under S. 4, elauto 
■ * (c) of Act VII of 1882, to take effect from the 1st day of September, 

1884:— 

1. The Registrar on the Original Side shall have the custody of all instruments 

deposited in this Court umlor S. 4, clause (a) of Act VII of 1882, 

2. A Register of all such documents shall be kept under the following 

headings:— 

(1) Description of document. 

(2) Date. 

(3) By whom deposited. 

(4) When depostied. 

3. The following fees shall be taken by means of Court-foe stamps under 

section 4, clauses (a) ( b ) and (c) 

For filing and registering every power and filing, every other 

* document ... ... ... ... ... Rs. 2 

vfhcu the copy is presented by the party ... ... ... „ 1 

When the copy is prepared in tho office, the usual charge for copying 
and Re. 1 for the certificate. 

0 For searching and inspecting each set of documents. ... ... „ 2 

H.B.—For Madras High Court Fees Rules made under this Act and the 
Indian High /Courts Act, 1861 (24 & 25, Vic., C. 104), see Fort St, 
* George Gazette, 1902, Supplement dated 1st July, p. 1. 
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3.-“ Cl. f." 

Legislative Changes. 

, Cl. {/) was repealed by the Lower Burma Courts Act 1900 (VI of f900), S. 48 
and Sch. IT. C 


44 ds 45, Vie. 
C. 41, S. 40. 


5. A marriud woman, whofcher a minor or not, shall, by virtue of this 

« Act, have power, as if she were unmarried .and of full 

ofmaiicd'wtmen'. af?e ’ by a non.-testamentary instrument, to appoint an 
attorney* on her behalf, for the purpose of executing 
any non-tostameritary instrument or doing any other act which she might 
herself execute or do ; and the provisions of this Act, relating to instru¬ 
ments creating powors-of-attornoy, shall apply thereto. 

The section applies only to instruments executed aftoA this Act comes 
into force. 

i 

(Notes). 

General. , 

.(1) Section added by whom?. 

This section was added by tho Seloct Committee. (See Proceedings of the 
Council). D 

(2) Source of section. 

This section is copied from 44 & 45, Vic., C. 41, S. 40. (Ibid.) 

#.—" Power-ot-attorney ot married \vomen.”, 

Harried women—English Law—Changes. 

A married woman could not formerly appoint an attorney except, perhaps, 
with the consent of her husband [Cooper's case, 2 Leon 200; Anon 
v, Jlopliins, Cro. Car. 165. See, also, White v. Greenish, 11 C. B. 
‘ (N.S.), at p 280.]. F 

Therefore, any assurance of a married woman’s interest under a power-of- 
attomey was inoperative, Graham v. Jackson, 6 Q.B. 889; per 
Patterson, J ; and Dart, V & P. 592. O 

By tho Convoyancing and Law of Property Act, 1881, 44 & 45, Viot., G. 41, 
S. 40, a married woman, whether an infant or not, is authorised to 
appoint an attorney, after 1881, to execute any deed, or do any other 
act winch she might herself execute or do. Goodeve’s Real Property, 
5th ltd., p. 290. H 

r 

6. [Act XXVIII of 1866, S. 39, repealed.]. Rep. by tht Repealing 
and Amending Act, 1891 {XII of 1891). 

APPENDIX, 

(■ 

H.B.— The following cases, though not falling under any particular sections of 
this Act, ate collected here for facility of reference, since tkey all 
relate to power-of-attorney. * 
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I. COURT FEES ACT—POWER-OF-ATTORNEY. 

(fl Court Fees Act, Sch. II. Art. 10 (a)-Stamp Act, Sch. I, Art. 50 (b)-Power to 
vakiUto obtain coplea from Collector’s office—Stamp. 

A power to a vakil authorizing him to prosont an application for copies to the 
Colloetor, falls under Art. 10, Sch. II of the Court Fees Act, and 
does not require to bo stamped under Art. 50 of Sch. I of the Indian 
Stamp Act, 1879. 9 M. 146 (F.B.). I 

• 

(2) Power exempt under S. 19 (1) of the Coupt Fees Act, 1870. 

A power-of-attorney was executed by A omployed in tho “ Quoen’s own Madras 
Sappers and Miners” in favour of B for defending a suit in which ho 
(A) was concerned. The District Munsif, in whose Court the docu- 
mont was produced, impoundod it and forwarded tho same to tho 
Sub-Collector who directed tho lovy of a Stamp Duty of Rs. 5 and 
penalty of Rs. 5 and requested tho Commanding Officer of tho regi¬ 
ment to call on A to pay the sum of Ra. 10. The lattor officer 
pointed out that the document was exempt from stamp-duty, under 
Art. 2864 of the Army Regulations, Held, by tho Madras High 
Court, that the document was exempt from Court foes under S. 19 (i) 
of the Court Fefts Act, VII of 1870. Mad. Bd’s Pro. No. 270, 17th 
Oct. 1899. J 

. II.—REGISTRATION ACT, 1908—POWER-OF-ATTORNEY. 

(1) Power-of-attorney recognizable for purposes of 8. 32. 

(1) For the purposes of S- 32, the following powers-of-attorney shall alono 

be recognized, namely'. — 

(<i) if tho principal at the time of executing tho powor-of-attornoy resides 

* in any part of British India in which this Act is for the time being 
in force, a power-of-attornoy executed before and authenticated by 
tbo Registrar or Sub-Registrar within whose district or sub district the 
principal resides; 

(b) if the principal at the time aforesaid resides in any other part of British 

India, a power-of-attorney executed before and authenticated by any 
Magistrate; 

(c) if the principal at the time aforesaid does not reside in British India, a 

power-of-attorney executed beforo and authenticated by a Notary 
Public, or any Court, Judge, Magistrate, British Consul or Vice- 
Consul, or representative of His Majesty or of tho Government of 
India: 

led that the following persons shall not bo required to attend at any 
registration-office or Court for the purpose of executing any auoh 
power-of-attorney as is mentioned in clauses (a) and (b) of this 
section, namely :— 

(i) persons who by reason of bodily infirmity are unable without risk or 
serious inconvenience so to attend ; 

(iij persons who are in jail under civil or criminal process and 

(iii) persons exempt by law from personal appearance in Court. 

(2) In the case of every, such person the Registrar or Sub-Registrar or Magis- 

• trate, as the case may be, if satisfied that the power-of-attorney has 

23-C 
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been voluntarily executed by the person purporting to be the princi¬ 
pal, may attest the same without requiring his personal attendance 

« at the office or Court aforesaid. 

(3) To obtain evidence as to the voluntary nature of the execution, the Re¬ 

gistrar or Sub-Registrar or Magistrate may either himself go to the 
house of tho person purporting to be the principal, or to the jail in 

* which ho is confined, and examine him, or issue a commission for 

his examination. 

a 

(4) Any power-of-attorne/ mentioned in this seotiqp may be proved by the 

production of it without further proof when it purports on the faoe of 
it to have boon executed before and authenticated by the person or 
Court hereinbefore mentioned in that behalf. (S. 38, Registration 
Act, 1908.) g 

(2) Proof of power-of-attorney. 

A registered power-of-attorney’noed not be provod, as the registering officer is 
a Court within the meaning of S. 3 of the Indian Evidence Act. 14 
C. 176. (17 0. 903, Diss. ;9 Bom. L.R. 401; 16 G.P.L.R 99- 
146, R.). • , ‘ £ 

(3) Stamp duty for executing power-of-attorney under S. 83 (a). 

A power-of-attomoy executed under the provisions of S. 33 (a) of the Irdian 
Registration Aot (VIII of 1871) may be written on a stamp of eight 
annas undor Art. 18, Sch. II of the General Stamp Act (XVIII 

of 1869). 9 B.H.C. 43. See, also, Act II of 1899, Soh. I 
Art. 48 (n). ^ 

(4) Deed of sale by Buddhist wife whether requires registered power. 

A deed of sale of joint property, executed by a Buddhist wife alone, does not 
require a registered power-of-attorney under S. 33, Registration Act 
L.B.R. (1893-1900), 37. * . 

(6) Power-of-attorney by purdanashin lady. 

(o) A purdanashin lady executed a power-of-attomoy and signed it before its 
presentation to tho Sub-Registrar. The Sub-Registrar went to her 
house, satisfied himself that she had voluntarily executed it and 
authenticated the document by a certificate to the effect that he had so 
satisfied himself. Held that tho requirements of S. 83. Registration 
Act were carried out. Held, further the presentation of a mortgage 
deod for registration by the agent, who acted under such a power-of- 
attorney, was a valid presentaton. 7 A.L.J. 157, O 

(6) When transactions entered into by gosha ladies are impeaobed, clear evi¬ 
dence, not merely of their signature, but of their means of knowledge 
as to what they were about, must be adduced. {Ibid.) See, also, 18 
WiRi 238, ( p 

(c) Tho more fact of registration is not a sufficient corroboration of the evi- 
deace as to the validity of transactions entered into by purdanashin 
women, unless a mutation of names takes place, which, if carried put 
under a mukteamama, can sot tell against the pardanashin in the 
same way as it will against a person who can transaothis own business 
personally, 17 W.R, 633 (P.Q.). ' 0 
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II.—REGISTRATION AOT, 1908—POWER-OF-ATTORNEY-(Continued). 

(®) What agents entitled to present documents for registration. 

(•) A certified copy of a decree was presented for registration under a power 
of attorney. It was not disputed that the copy of a decfeo was 
presented for registration by an agent, under a general power-of-attor* 
ney, which was not executed before, and authenticated by the 
Registrar, or Sub-Registrar within whose district or sUb-district the 
. agent’s principal resided, as required by S. 83, Registration A#jt. 

Held, that the persons legally entitled to present a document for registration, 
the persons “ having title " to meve the Registrar, are the persons 
specified in S. 32, Act III of 1877, and no others; that the agent was 
not a person legally entitled to move tbo officer, who registered the 
copy of a decree to register it; that, on the presentation by him 
of the copy to be registered, the Registrar could not legally exercise 
Jsis jurisdiction ; that the registration on suoh a presentation of the 
document oould not be deomed to be a mere defect in the registering 
officer’s procedure which was covered by 8. 87, but was invalid ; and 
that tho document could not, therefore, be deomed to be registered 
within the meaning of Art. 179 of the Limitation Act. (See 8s. 32, 

# 33, 60, 87, Rogiriration Act); 6 O.C. 9, dissenting from 11 A. 319=9 

A.W.N. 101. K 

(6) It is the circumstance that a person is the particular kind of agent des- 
* cribed in 8. 32, which entitlos him to present the document for 

registration, and not the more fact that ho is an agent. 6 O.C. 9. R 

4 

(c) The agent of the person mentioned in 8. 32, Registration Act, 1908, if he is 
not duly authorised by a powor-of-attorney, such as 8. 33 of that Act 
declares shall alone be recognized, is not a person legally entitled to 
present Che document for registration or a person “ having title ” to 
move the Registrar. 6 O.C. 9. 8 

(7) Presentation by agent having no subsisting power. 

A person holding a power of attorney from an executant, who is dead, is not a 
proper person to present a document for registration. Registration 
" effected at the instance of such a person is invalid, the irregularity 

not being cured by 8. 87 of the Registration Act. 3 Bom. L.R. 114 = 
5 C.W.N. 177 = 23 A. 283 (P.C.) ; Compare 11 A. 319 and 30 C. 265 
(noted under 8. 24, supra). T 

(8) Registration under defective power of attorney, validity of. 

One Daulat Ram, after selling certain immoveable property to Mussammat 
Ram Bai, the mother of the plaintiff, on the 6th August, 1900, sold 
the same property again on the 12th August, 1900, to the defendant. 
The latter sale-deed was duly registered on the. 13th August, 1900, and 

• on the same day, the sale-deed of the 6th August, 1900, was presented 
for registration by a pleader acting under a power-of-attornoy from 
Musammat Ram Bai. The power of attorney admittedly was not 
executed or authenticated in accordance with the provisions of 8. S3 

' of the Registration Aot. The registering officer, however, took no 

notice of the defect; and after summoning Daulat Ram, who admit¬ 
ted execution, registered the sale-deed of the 6th August, on the 17th 
, November, 1900. Held that the document of the 6th August had 
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not been legally registered, nor was the error of the Sub-Registrar*a 
mere defect in procedure that could be cured by 8. 87 of the Registra- 

• tion Act or by the fact that the executant, when summoned by the 

registering officer, consented to the registration of the sale-deed of the 
Cth Agust. A.W.N. (1906), 195 = 3 A.L.J. 743. U 

(9) Presentation under power not mentioned in Act. 

* Whore a doed is presented for registration under a power-of-attorney not 

recognised by S. 38, .Registration Act, the registration does not 
become invalid the provisions of the section being merely directory. 
1 A. 465 (P.C.) ; 4 A. 384. * Y 

(10) Indian Registration Act (III of 1877), Ss. 17, 21, 49—Attorney, power of, to 
create a charge on immoveable property. 

Whore a power of attorney was executed by A iu favour of B to enable) B to 
recover the rents and profits of the properties of which A was the ad¬ 
ministrator, in ordcr.to pay off an amount advancod by B to A as 
such administrator : 

Held, that inasmuch as the document was onterod in Book IV instead of 
Book I, it was not registered according to the provisions* of tho Regis¬ 
tration Act, and therefore could not affect immoveable property. 
7 C.L.J. 149=35 0. 846 = 12 C.W.N. 316 (7 G. 196, R.). * W 

( 11 ) Power-of-attorney—Construction. 

Whore in a power of attorney it was providod that S as a general agent 
might sign for his principal, in his own pon, all deeds of mortgage and 
simple bonds and thqt he might get the samo attested by witnesses 
on his own admission and might admit the execution thereof in the 
office of tho Registrar : Held that the only authority conferred on 
tho agent was that ho should bo in a position to sign for the principal 
the mortgage and simple bonds. This did not authorise the Ugeat tjo 
enter into a mortgage transaction without knowledge of the principal. 
C C.L.J. 490. x 

III. —RENT RECOVERY ACT (MADRAS)—POWER-OE-ATTORNEY. 

Rent Recovery Act (Madras), VIII of i 8 6S, 8. 9-Power of attorney to exercise 
r, * htB under Aot ~Power coupled with interest whether revocable—Acceptance 
by tenants ofpattas tendered by shrotriemdars with knowledge of grantee’s 
right-Subsequent tender efpatta. by grantee—Refusal thereof by tenants— 
—Suit by grantee to enforce acceptance of pattas-Maintainability. 

A shrotriemdar gave tho plaintiff a power-of-attorney authorising him to exer- 
ciso the rights of shrotriomdar under Act VIII of 1865. Sometime 
after, tho shrotriemdar purported to revoke this power of attorney 
and gave notice to the defendants that, he had done so. He then ten¬ 
dered pattas to tho defendants which they accepted. Tie plaintiff 
subsequently presented pattas for the same faBli and tho defendants 
refused to accept them on tho-ground that they had already accepted 
pattas from tbe shrotriemdar. Hence the present suit to compel the 
defendants to accept pattas from the plaintiff. Held, that tbe power 
to the plaintiff, being coupled with an interest, was in law irrevocable 
and the defendants were liable to the plaintiff. 28 M ( 301. Y 



App.] Act YII of 1882 (the powehs-of-attorney aot). 23 

IV.—STAMP ACT, 1899—POWER-OF-ATTORNEY. 

(ft) Power-of-attorney, defined. 

“ Power-of-attorney ” includes any instrument (not chargeable with a foe 
under the law relating to Court-fees for the time being in fojee) em¬ 
powering a specified person to act for ami in the munc of tho person 
executing it. [Ind. Stamp. Act, 1899, S. 2 (21)]. Z 

(2) Instrument authorising a person to receive money on behaif of another. 

An instrument authorizing a porson to receive on behalf of another sujh sums 
as should become due in the course of tho execution of a certain work 
is not an assignment of money, but a power-of-attorney. 3 Bom. 49. A 

(3) For and in the name of. 

An instrument which authorises a porson to receive cortain money, and sign a 
recoipt, but which docs not empower him to do ho in tho name of tho 
person executing the instrument, does not amount to a power-of- 
_attornoy. 3 Bom. L.R. G97. B 

(1) Sunnud to a gumastah. 

A—authorising tho latter to collect rents and to suo for them is chargoablo 

* with stamp duty as a power-of-attornoy. I B.L.R. 56 (F.B.). C 

(5) Deed in substance a power-of-attorney. 

A document oxecutcd bj one person in favour of another, authorising tho 
latter to recover, by suit or otherwise, cortain sums of money duo 
from tho debtor of tho former, containing a proviso to tho effect that, 
out of the amount so received, tho cxocutee of tho instrument might 
deduct the amount due to him by tho exocutant and pay over tho 
balance, is a powor-of-attorney within tho abovo definition. 7 B.I1. 
C.A.C. 10. D 

( 6 ) Power-of-attorney and not a declaration of trust. 

A gave B a goneijal power-of-attorney for the management of A’s estate, by 
which B bound himsolf to render an account to A of what he would 
do in regard to the estate. Ruled, that tho instrument was a power-of. 
attorney and not a declaration of trust. Mad. Bd.’s Pro,, No. 463, 
11th March, 1887. E 

(7) Single transaction. 

__ When there is a power-of-attorney to do a particular act, followed by general 
words, those general words are not to be oxtended beyond what is 
necessary for doing the particular Act. Perry v. Hoi, (6 Jur. N.S. 661 ; 
29 L.J. Oh. 677 ; 8 W.R. 578). F 

(8) Power-of-attorney—Construction. 

In construing powers-of-attornuy, tho special purpose for which tho power is 
given is first to bo regarded, and the most general words following 
the declaration of that special purpose, will bo construed to bo merely 
all such powers as arc ncoded for its effectuation. (Ibid.) Q 

, Power-of-Attorney—Stamp duty. 

(1) Powei*of-attorney. 

Power-of-Attorney [as defined by S. 2 (21)J, not being a PROXY (No. 52)— 

(a) when executed for the- sole purpose of 
* procuring the registration of one or more 

documents in relation to a single transac¬ 
tion or for admitting execution of one or 
yiore such documents-, ... Bight annas. 
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IV.—STAMP ACT, 1899—POWER-OP-ATTORNEY — (Continued). 

Power-of-Attorney—Stamp-duty- ( Continued ). * 

(b) when required in suits or proceedings under y - 

the Presidency Small Cause Courts Act, 

1882 ; ... Eight annas. 

(c) when authorizing ono person or more to act 

in a single transaction other than the case 
mentioned in clause (a); ... Ono rupeo. 

(d) when authorizing not more than five persons 

to act jointly and severally in more than ( 
one transaction or generally ; ... Five rupoos. 

(e) when authorising moro than five, but not 
more than ten persons to act jointly and 
severally in more than ono transaction or 

generally; ... Ton rupees 1 1 

if) when given for consideration and authorising The same duty as a Conveyance 
the attorney to sell any immoveable property. No. (23) for the amount of 

the consideration. 

(g) in any other case Ono rupee (or each person 

authorized. * 

N. B.— The term '‘ registr¬ 
ation" includes every oper¬ 
ation incidental to registra¬ 
tion under the Indian Regis¬ 
tration Act, 1877. 

Explanation. —For the purposes of this article 
moro persona than ono, when belonging to 
the samo firm, shall be deemed to be ono 
person. 

[Art. 48, Stamp Aot, 1899.] < u H 

(S) Authority to receive money. 

A document was given to P by thirty-six persons jointly interested in a certain 
sum of money‘author! zing him to appear before a certain offioer and 
receive payment thereof. Held, that the document was a power-of- 
attoruey and that consequently the proper stamp duty was one rupee, 
loviable under the Indian Stamp Act, 1879, Sch. I, Art. 50 (6)— 
Reference under Stamp Act, S. 46. 9 Mad. 358 (F.B.) I 

(3) Authorising to recover judgment-debt. 

A power-of-attornoy authorizing the agent to recover a judgment-debt and for 
this purpose to take out execution of the decree as well as to bring a 
fresh Buit if necessary, is an instrument which falls within Art. 48 (d) 
and should be stamped as if it related to more than one (transaction. 
3 Bom. L.R. 890. c J 

(4) Authority to indorse bills. 

The drawer of certain bills wrote a lettet to B, in the following terms:—“ I 
hereby authorize you to indorse or cause to be indorsed, my name,on 
three bills of exchange in your possession ; which said indorsements 
I hereby undertake shall bo binding on me. And I further under¬ 
take to pay you that amount of the said bills when they become due, 
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IV.—8TAMP AOT, 1899-POWEROF-ATTORNEY— (Continued). 

* Power-of> Attorney—Stamp-duty —(Continued). 

• if they be not duly honoured at maturity.” This was held to be a letter 

of attorney, requiring a stamp as such ; and not, as insisted,*a mere 
agreement coupled with an authority, and for which an agreement 
stamp would be sufficient. (Ralker v. Remtnett, 10 Jur. 880; L.J. 
R.N.S.C.P. 174) Tilslcy’s Digest of Stamp Law, Ed. 1871, p. 371- K 

e 

(5) Authority to receive income and distribute profits. 

■ 

Ten mirasidars of a village executed an instrument, authorizing the person 
therein Mentioned to recover for them, from their mirasi rights, to 
cultivate thoir mauiems, to distribute to them proportionately to 
their shares tho profits of cortain common land, &o- Held, that 
the instrument was a powor of attorney and should bear a stamp 
t J>f Rs. 5. Refereuce under Stamp Act, 8. 16 {15 M 386, F.B-). L 

( 6 ) Mukhtarnamas and Yakalatnamas. 

* Attention is drawn to the fact that powors-of-attorney stamped under the 

Indian Stamp Act arc of no use for enabling the holdor to conduot 
suits in Court, unless they are held under tho conditions mentioned 
in S. 37 (a) of the Code of Civil Procedure. Tho stamps required for 
Mukhtarnamas and Vakalatnams arc prescribed in Sch. II, Art. 10of 
the Court Fees Act. Any such power ran only bo presented for tho 
conduct of any one case ; them can be no power of attorney for the 
conduct of more cases than one except those falling under S. 37 (a) 
of the C.P.C., which should be written upon non-judiciul stamps. A 
document, howovor, authorizing a vakil to apply for copies of records 
from a Collector’s office, was held to be properly stamped with a 
Oourt-fee stamp under Art. 10 (a), Sch. II of the Court Fees Act, 
aud not to require to bo stamped as a power-of-attorney under the 
Indian Stamp Act (9 M. 146). The bolder of a general power, where 
it expressly authorizes such a measure, can, by virtue thereof, file a 
' special power, duly stamped with a Court-fee stamp, either in his 
own favour or in the name of any other, for the conduct of any ono 
judicial or revenuo case; but it is not necessary that a person 
acting under S. 37 (a) of the Code of Civil Procedure should do more 
than produoe his general power of attorney; but the holder of such 
general power, if he does not file a special power, should file either a 
copy or the original of his general power in every caso which he con* 
ducts (1. G. Letters, No. 1539, 10th March, 1870). The above re¬ 
marks apply to powers-of-attorney for the conduct of oases in British 
Courts. Powers-of-attorney executed in British India for tho conduct 
of cases iu Foreign India fall under S. 3 of the Indian Stamp Act and 
must be written on non-judicial stamps according to the scale in 
• Art. 48. Punj. Stamp Manual, 1900, p. 158, para 141. M 

(7) Authorising holder to Appear and do all aots necessary for execution of deoree. 

A document authorising the holder, who is not a certificated mukhtar or pleader, 
0 to appear and do all aots necessary for the execution of a decree trans¬ 

ferred from the Punjab to Cawupore for execution, is a power-of-at¬ 
torney within tj fie meaning of S, 2 (21) of the Stamp Aqt and charge- 
, able as such with the duty of one rupee as provided by Art. 48 (g) 
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IV.—STAMP ACT. 1899—POWER-OF-ATTORNEY— (Continued), 

Power-of-Attorney—Stamp-duty— (Continued). 

of Soh. I. Vakalatnamas and Mukhtarnamas, as provided for in 
Art. 10 of Sch. II to the Court Pees Act, are excluded from the 
definition of the expression ‘ power-of-attorney.' 8 A.L.J. 378 

(F.B.). N 

(8) Authority to pay money. 

* A’s attorney gives B a written authority to pay money for A. Thb authority 
does not require a stamp either as an agreement or as a power of 
attorney. (Parker v. Dubois, 7 C. & P. 406 ; 1 M. & W. 30 ; 1 Gale 
366). 0 

(9) Power-of-attorney and not an agreement. 

A letter addressed by a certain individual to another informing the latter that 
the writer was prepared to appoint him as his agent in connection 
with his railway contract on certain terms, and authorising him in 
tho meantime to make agreements and sign on his behalf was not con¬ 
sidered to bo an agreement by the Board, but rather an offor to which 
a roply was required in order to constitute an agreement. Tho latter 
part of tho letter in which the write, r authorized the addressee to make 
agreements and sign them on his behalf was, however, considered to 
bo a powor-of-attorney which should bo stampod under Art. 50 (e) (now 
Art. 48 (g), Sch. I of Act I of 1879. Mad. Bd’s Pro., No. 781, 7th 
.Nov., 18B9. P 

(10) Power-of attorney and not a declaration of trust—Appointment as Manager 
and Agent of a plantation. 

By a document, A and others appointed one M. their Rocoiver and Agent over 
% a casuarina plantation. It was contended that it was no declaration 
of trust as no trust was declared by the deed, and that it was not an 
appointment, since appointments are executed only under a power 
contained in some other deed. The Registrar considered that the 
words used therein “that the said parties thereto sb&ll not or shall any 
of them, during the pendency of the Buit, interfere with possession” 
constituted an implied trust, or in the alternative, an ordinary 
power-of-attorney and an agreement. Held, that the instrument was 
nothing more than a power-of-attorney, and was correctly stamped 
under Art. 50 (c) (now Art. 48 ( d ); that as more than a single transaction 
was involvod, Art. 50 ( b) (now Art. 48 (c)), did not apply ’, and that the 
agreement was subsidiary to the transaction evidenced by the writing. 
Held, also, that a reference to definition of “ Trust ” in 8. 3 of Act 
II of 1892, will explain why this document which related only to the 
management of property contained nothing in the nature of a trust. 
Mad. Bd's Pro., No. 1179, 26th April, 1883. Q 

(11) Power-of-attorney-Act YIII of 1871—Act XYIII of 1869. 

For a power-of-attorney executed under the provisions of 8. 83 (a) of the 
Indian Registration Act, VIII of 1871 (*.«., 8. 83 of the present 
Registration Act, III of 1877), a stamp of eight annas is sufficient 
under Art. 13, Sch. II of the General Stamp Act (XVIII of 1969). 
Although the actual wordB used in that artiole imposed a duty of 
eight aunas upon powers-of-attorney "to present for registration,” still 
for purposes of stamp-duty, the words " to present for registration,” 
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% IV.—STAMP ACT, 1899 POWER-OF-ATTORNEY— {Continued). 

Power-of*Attorney — Stamp duty— ( Continued). 
do not mean the mere act of presentation, but include the further 
action such as the ladmission of execution—required to complete 
registration. 9 Bom.H.C.A.C. 48. R 

By the whole tenor of part^Vl of the Registration Act, and the coincidence of 
the wording on the margin of S. 32 with the wording of this JIo., it 

* is cl car that the words “ presen tation fox registration ” do not moan 

only the mere act of presentation, but include the further action, 
viz., admission of execution and ail'othcr acta roquirod to comploto 
registration. Bern. Reg. Cir. No. 11 of 1879 (Following In re 
Koshave Koshinath, 9 Bom. H.C.A.C. 43)—StampB Law Rulings, Cir. 
No. 47, from the Supdt. of Stamps, C.P., to Doputy Commissioners 
21st July, 1894, g 

(12) Printing fot»registration and admitting execution. 

The proper stamp upon a power-of-attomoy authorizing the Agont named 
therein to present a document for registration and to admit oxocution 
of tho document is 8 annas.—Adv.-Gen.'s Opinion, recorded in Mad. 
G.O. No. 3005, Jud., 28th December, 1880. T 

(13) Power-of attorney for registration of document. 

For a—in a Registration Ollice, a stamp of annas 8 is sufficient* 9 B.H.C.R. 
A. C. 43 U 

(14) Authority to register a mortgage-deed and a lease. 

A borrowed Rs. 300 from the Mylapur Fund, on mortgage of landed property 
with possession. The mortgagee leased tho property to the mort¬ 
gagor at a rent equal to the interest on the loan. Held, that these 
two are district transactions and cannot bo rogarded as parts of one 
and tho same transaction, and a powcr-of-attorncy granted for tho 
registration of the documents should bo not on a stamp of eight annas 
, but one rupee. Mad. Bd’s Pro., No. 39G5, 20th November, 1884. Y 

(15) Presentation for registration and delivery to the claimant—Cls. (a) and(b), 
Art. 48, Stamp Act. 

A power-of-attornoy was oxccuted in favour of A, authorizing him (1) to pre¬ 
sent a document for registration and (2) to deliver tho same after 
registration to B. Held that the authority to deliver the document 
to the claimant was a separate transaction from procuring tho regis¬ 
tration of the document; that the two transactions mentioned in the 
* document were distinct, and the document should bear a stamp of 

lj rupees under Art. 50 la) and (6) (now Art. 4S (a) and (c). Mad. 
Bd’a Pros. No., 11G6, 25th April, 1883 ; confirmed by No. 1488, 29th 
May, 1883. W 

(16) 01s. (c) and (d), Art. 48, Stamp Act. 

There are under this Art. soven rates at which powors-of-attorney of different 

• kinds are chargoafclo. Tho more common forms are (c) and Id), 
usually known as “special” and “goncral powers." The former 
authorizes the performance of a single act, and is charged one rupee. 

• The latter authorizes “ not more than five persons to act jointly and 

• severally in more than one transaction or generally,” and is charged 

five rupees ; it, of course, includes the common case of one person only 
appointed to do more than one act. Punj. Stamp Manual, 1900, 

• p. 156, para. 137. A 
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IV.—STAMP ACT, 1899—POWER OF-ATTORNEY— (Continued). 
Power-of-Attorney—Stamp duty— (Continued). 

(17) ”Pofter-of-attorney— Court-fee stamp—General stamp. 

Certain sums of money had been ordered to be refunded to 86 ryots in respect 
of 37 pottas. The ryots executed a joint document bearing a Court- 
fee adhesive stamp of the value of 8 annas authorizing one A to re¬ 
ceive the money and to sign the refund bill. The High Court held 
that the instrument should bear a stamp of the value of one rupee 
under Art. 50 (b) l now Art. 48 (c), of the General Stamp Act, 1879. 
Every application made by a Vakil on behalf of another person to a 
Court or other authority must, if such application involves inquiry, 
bo made by a Vakalatnamah or Mukhtarnamah, stamped under Art. 
10 of the Court Feos Act ; but if the application is one that involves 
no inquiry and be unconnected with a suit or judicial proceeding, the 
application must bo made by a powor-of-attorney stamped under Art. 
50 (now Art. 48) of Act 1 of 1879. Reference under Stamp Aot, S. 46 
(9 Mad. 358 (F.B.), Mad. Bd’s Pros. No. 978, 28th April, 1886. Y 

(18) Authority to collect rents and to sue for them—Aot X of 1862. 

A sunnud which authorizes a gomasta to collect rents, and to s'io for them, 
requires to be stamped. Such a sunnud requires a four rupee stamp 
under Art. 43, Sch. A, of Act X of 1862. 1 B.L.R. 65 (F.B.) ; 10 W. 
R. 39 (F.B.). ' Z 

With reference to tho above case, held by tho Board, that it is necessary for 
all the gomastahs naibs. or other persons charged with the manage¬ 
ment of tho collections from land to have a power-of-attorney authori¬ 
zing them to act in*such respect and that such powers as well as 
* sunnuds granted by the Court of Wards to gomastahs empowered in 
its behalf should be stamped. Cal. Bd's Cir. No. 6 of April, 1876. A 

(19) Power-of-attorney on behalf of absent applicants. * 

Whin applications are filed in any Court by any one of soveral persons, care 
should be taken that a duly stamped power-of-attorney is filed on 
behalf of the applicants authorizing him to act for the absentees. 
Tho omission of this precaution causes a loss of stamp revenue. All. 
Cir. Memo, of 2nd Sept. 1886. B 

(20) Power required from a native chief. 

A question arose whother the agent or representative of a Native Chief should 
be recognised on the faith of a letter from the chief without a duly 
stamped power-of-attorney, and be allowed to file an application on 
plain paper. Held, that the provisions of the Btamp laws must be 
complied with by all persons proceeding under them who have not 
been Specially exempted from the same. From the Bd. to the Comxnr. 
of Stamps, N.W.P. and Oudh (No. 162 N/vs. R.— 6b, 22nd May 
1880). ' Q 

(21) Authority to draw pension from month to month. 

A power-of-attorney authorizing B to draw A’s pension from month to month, 
held to authorize B to act in more than one transaction or generally 
and as such to requijre a five-rupee stamp under Art. 50 (c) (now Art. 48 
(d) Sch. I of Act 1 of 1879. From Board to Commr. of Stamps N.W. 
P. and Oudh, No. 289 vs. 98 5th April, 1887. * >D 
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(92) Power to take out execution and Institute a suit. * 

A power-of-attorney, which enablos the agont to recover a judgment-debt due 
to his principal, but which in prosecution of this objeot, authorizes 
the agent not only to take out execution of the deoree already obtained, 

, but also, if necessary, to institute a fresh suit against the judgment 

debt or for tho recovery of the debt, falls under cl. (d) of Soh. 1 of the 
Stamp Aot. Tho power was to sign in a single olass of transactions, 
not a‘"single transaction.” Mad. Bd. Pro. No. 227, 29th May, 1895.8 

(23) Production and admission of execution of six deeds. 

On a question as to tho stamp-duty on a powor-of-attorney authorizing a 
0 v person to produce and acknowledge the execution of six sale-deeds, 

the Board held that all such documents should bo held liable under 
Art. 1 of the Stamp Act. Mad. Bd.’s Pro. No. 333, 31st Oct. 1898. P 

(24) Details of a single transaction —Several transactions. 

A power-of-attorney ongrossed ou a one-rupee stamp paper executed by A (an 
arrack wholesale depot keeper), authorizing B to transact business of 
tho wholesale depot for a year (i.e.) to procure arrack on payment of 
, excise duty, to sell arrack in tho depot; to sign permits; and to 

submit amounts to the talukhs and other officers) was produced before 
a tahsildar for attestation. The tahsildar considered that it was 
insufficiently stamped aud that it should have been executed on a 
tive-rupco stamp paper under Art. 50 (c) (now Art. 48 (d) of Sch. I of 
Act I of 1879. The Sub-collbctor was of opinion that as the transac¬ 
tions covered by tho power-of-attornoy wore tho details of a single 
transaction, the document was duly stamped. Held, by the Board, 
• that the document was clearly a general power-of-attorney, and was 

liable to a stamp duty of Rs. 5 undor Art. 50 (c) now Art. 48 (d) of 
Sch. I, Act I of 1879. Mad. Bd.’s Pro. No. 412, 30th September, 
1879. G 

-***■ 

(25) Power-of-attorney by several persons. 

A—authorising the exeoutee thereof to do for thorn similar acts, in none of 
which they have a common interest, ought to be stamped as so many 
separate powers-of-attorney as there are executants. 2 M.L.J, 178 

(F.B.). H 

(26) B. 3, Act I of 1879 (Stomp Act)—Power-of-attorney executed In England— 
Fiscal requirements. 

(g) It is not necessary for a Court in India to see whether a power-of-attorney, 

• which has operation in this country, complies with the fiscal require¬ 

ments of another country. If a powor-of-attorney executed in England 
and intended to operate in British India be properly stamped according 

. to the law in force in British India, the Courts in India need not 

• inquire whether tho same has been properly stamped according to the 

law of England. (Clegg v, Lewy, 3 Camp. 166, D; Bfiitow v. 
Sequille, 0 Ex. 275 ; James 'v. Catherwood, 3 D. and B. 190, 8 Bom. 

* H.O. 169, F.) 23 0. 187. I 
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Power-of-Attorney—Stamp duty— (Concluded). 

(6) Even if a power-of-attornoy had been intended to operate partly in British 
* India and partly in Fjngland, the fact’ of its not being stamped in 

accordance with the English Law which would not have rendered it, 
invalid, in so far as it was intended to operate in British India, if the 
requirements of the Indian Law had boon complied with. {Ibid.) J 

V. —SUCCESSION ACT, 1965—POWER-OF-APPOINTMENT. 

(1) Power of appointment executed by general bequest. 

Unless a contrary intention shall appear by the Will, a bequest of the estate of 
the testator shall be construed to include any property which he may 
have power to appoint by Will to any object he may think proper, and 
shall operate as an execution of such power ; 
and a bequest of property described in a general manner shall be oonstrued to 
include any property to which such description may extend, which he 
may have power to appoint by Will to any object he may think proper, 
and shall operato as an execution of such power. [S. 78, The Indian 

Succession Act.] K 

* 

(2) Effect of S. 78, Succession Act. 

The effect of S. 78, Act X of 1865 is to put property over which the testator 
has a general power of appointment in the same footing as his own 
property Thcob., 6th Ed., 235. L 

(3) Ibid, as to onus of proof. 

The onus of proving that tho testator did not intond to execute the power is 
thrown on those who deny that tho general bequest so operates. 
* II Will., 10th Ed., 1200 «); 1 Jarm., 5th*Ed., 636. M 

(4) Application of S. 78, Act X of 1869. 

« 

i. S. 76, Aot X of 1865 applies oDly to a general power, i.e., a power which is 

general in regard to its objects, not a power that is general as regards 
tho manner of its exercise. Re Powell’s Trusts, 39 L.J. Oh. 188. N 

ii. (a) S. 78, Act X of 1865, has no application to limited powers of appointment 

i.c., powers limited as to the objects or class in whose favour they 
• may be exorcised. Cloves v. Audrey, 12 Bcav. 604 ; Humphrey v. 
Humphrey, 36 L.T. 90 ; Holyland v. Lewin, 26 Gh, D. 266. 0 

(6) As to such powers, tho question whether a residuary devise or bequest 

oporates as an execution of the powers is a question of the intention 

of the testator to be gathered from the terms of the particular Will and 

the surrounding circumstances. II Will., 10th Ed., 1203 (»). Bee 

also Foulks v. Williams, 42 Gh. D. 93. P 

• 

iii. 4a) S. 78, Act X of 1865, applies also to Wills of married womfep. Thomas 

v. Jones, 1 De G.J. and 8. 63 ; Noble v. Phillips, 2 P. and D. 276. Q 

(6) Where a wife was given a power to appoint to such persons as she should 
“ during coverture by deed or Will appoint and she made an appoint¬ 
ment by a Will during the lifetime of her husband who died subse¬ 
quently, held, the execution of the Will under coverture operated as a 
good exeroise of th’e power, though she died discovert. Vevir v. 
Armstrong, (1909) 2 Oh. 297. ' R 
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iv, (a) S. 78, Act X of 1865, docs not apply to the Will of a person domiciled 
* abroad unless he shows an intention that it is to apply. Tomlin v. 

Latter (1900) 1 Ch. 442; Poulier v. D’Este, (1908) 1 Ch. 893. S 

(5) But where an English power of appointment by Will is exorcised and a Will 

executed in English form, though the appointor bo doinioilod abroad 
and tho Will bo not validly executed according to the law of domicile, 

• the dooument is admissible as a Will for the purposo of the appoint¬ 

ment, though not for othce purposes. Murphy v. Deichler, 1909 A.C. 
446. Sec, also, Hunt v. Baker (1908) W.N. 161. T 

(5) A power to appoint amongst a class-Nature. 

A powor to appoint amongst a class, though it bo of childron is not such a 
general power as is contemplated by S. 78, Act X of 1865. Cloven v. 

• # Audry, 12 Beav. 604; Pidgeley v. Pidgeley, 1 Coll. 255; Elliott v. 

Elliott, 15 L.J. Ch. 393. U 

(6) A power excluding a person—Nature. 

(a) Nor is a power from tho benefit of taking under which some person is 

excludod, within S. 78, Act X of 1865. In re Byron, (1891) 3 Ch. 

* 474 ; In re Reynolds, 60 L. J. Ch. 807. Y 

(b) But such a power might bo within that section if the excepted porson is 

• dead when the power is exercised. In re Byron, supra. W 

(7) A power requiring express reference in execution—Nature. 

(a) So also a power which prescribes that in executing it, it is to bo “ express¬ 
ly referred to ’’ is not within S. 78, Aot X of 1865. In re Phillips, 68 
L.J. Ch. 448 ; Phillips v. Cafjley, 59 L.J. Ch. 177. X 

(6) A bequest of property “ which I can dispose of by Will either as beneficially 

entitled thereto, or under any genoral power,” is a valid exorcise of 
, * a power requiring express roferonco. “ Express ” is distinguished 

from “implied” and is intended to cxcludo any exercise which can 
only be implied by virtue of 8. 27 of the Wills Act, 1837, or in some 
^ other way. Bolt v. Burdett, (1908) W.N. 76. Y 

(c) A power of appointment requiring expross referronce to it was held to be 

well exercised by a Will disposing of property “ over which I shall 
have any power of disposition by Will.” Billi v. Lane, (1908) 2 Oh. 
581. Z 

(8) What ii sufficient execution of a general power. 

(a) The appointment of a residuary legatee and the gift of a general pecuniary 
legacy are sufficient under 8- 78, Act X of 1865 to execute a general 
power. A.O. v. Brackenbury, 1 H. and C. f 782 ; Sfuslford v. Acland, 

• 28 Beav. 10; Re Wilkinson, 4 Ch. 587. » A 

fb) A direction to executors to pay the testator’s debts out of his personal 

estate operates as an execution of a general power in favour of the 
executor. Wilday v. Barnett , 6 Eq. 193. B 

(c) Even a simple direction to pay debts without the appointment of an exe¬ 

cutor would have the samo effect. Laing v. Cowan, 24 Beav. 112. B-l 

(d) But the mere appointment of an executor would probably not be enough. 

Per Wickena, V.G. in In re Davies’ Trusts, 13 Eq. 166. 0 
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(9) Power of appointment op to a specified amount. 

• A general gift will operate aa an exercise of a power to appoint a sum not 
exceeding a specified amount to the extent of the amount specified. 
Greene v. Gordon, 34 Ch. D. 65. D 

(10) Power contained in a settlement made by testator. 

A general gift in a Will will execute a power, whether the power is contained 
in a settlement made fay the testator himself or by another person. 
Maddick v. Ma/ks, 14 Ch. D. 422. ( E 

(11) Power exercised by Will made prior to instrument creating it. 

(а) A general power may be exercised by a general gift in a Will made prior to 

the instrument creating the power. Boyes v. Cook, 14 Ch. D. 53 ; 
and see other cases cited in Theob., 6th Ed., 238. ( f F 

(б) A general power of appointment may woll be exercised by a Will executed 

previously to the oreation of the power, and that too by a mere resi¬ 
duary gift. 31 B. 472=9 Bom. L.R. 488, F. Stillman v. Wedon, 
16 Sim. 26; Boyes v. Cook, 14 Oh. D. 53; Airey v. Bower, 12 Ap. Cas. 
263. * - G 

Rule against Perpetuity, applied to powers of appointment. 

(t) Power exercised within the limits of perpetuity is good. 

A power, though authorising an appointment which would be void for per¬ 
petuity, is valid if the appointment is kept within the proper limits. 
Slark v. Bakyns, IQ Ch. 35. H 

(2) Character of appointee under a general power. 

Where the power is a general power to appoint by deed or Will, the appointee 
need only be capable of taking under the instrument exercising the 
power. Rous v. Jackson, 29 Oh. D. 521. I 

(3) Character of appointee under a special power. 

(a) In the case of special powers, the appointee must be one capable of taking 
under the instrument creating the power. In re Powell’s Trusts, 
39 Li.J. 188. j 

(ft) The appointee under a special power must be competent to take immediate¬ 
ly from the donor. I Jarm., 5th Ed., 259. K - 

(4) Gift in default of a power Invalid for remoteness is valid. 

Where a power of appointment is given to arise upon an event beyond the limits 
of perpetuity, a gift in default of such appointment is valid. Peacock 
v. Frigont, (1893), 1 Ch. 54. t £, 

I 

(5) Power contingent on remote event, invalid. 

If the exercise of a power is made contingent on an event, whioh, may, by 
possibility happen beyond the limits of the rule, the mere fact tjiat 
the contingency has happened earlier and has rendered the exercise of 
the power practicable within the prescribed limit does not validate 
the power. Mukhopadhyay’s Perpetuities, 189: cited and applied in 
4 M.L.T. 306-31 M. 617. J| 
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V.—SUCCESSION ACT, 1865-POWER.OF-APPOINTMENT-(Cowcli«fed). 

^ule against Perpetuity, applied to powers of appointment— (Concluded). 

(6) Validity of appointment determined by state of things existing when appoint* 

ment takes effeot. * 

The question whether an appointment is valid, is determined by the state of 
things existing whon the appointment takes effeot. Wilkinson v, 
Duncan, 30 Beav. 111. In re Halliran's Trusts, (1904) 1 Ir. 452, cited 
, in Theob., 6th Ed., 586. . H 

(7) Power of appointment under Hindu law*-Limitations. 

There is no principle of Hindu Law whioh forbids a bequest by way of a 
power of appointment subject to the same restrictions as the Hindu 
testamentary law imposes upon the testator himsolf via., that tho 
appointment should bo made, so that (i) tho appointoo might bo 
ascertained when the ovent aroso on which ho was to take, and (ii) 
\he appointee be a person, who was alive at tho death of the testator. 
16 B. 492. 0 

(8) Power of appointment, validity of. 

A Hindu testator has a right to grant a power of appointment to a person 
• named in his Will by which tho final devolution of his estate should 
be regulated at the termination of a life estate created under tho 
Will. 110.C. 271. P 
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THE CARRIERS ACT. 1865. 


STATEMENTS OF OBJECTS AND liEASONS. 

The defective state of tho Law of India in respect of the liabilities of Carciors, 
whether companies or individual has for sonic time past attracted tho attention of the 
Governor-General in Council but it was thought desirable to postpono any enactment 
on the subject) until it should be seen whether the labours of Her Majesty’s Commis¬ 
sioners for preparing a body of substantive law would relievo tho Indian Legislature 
from the necessity of special legislation. 

Moantime, however, the question has become pressing, from increase in the num¬ 
bers snf Carrying Companies, from the transfer of part of the Government carrying 
business to one of them, and from tho prospect of Tramways being constructed under 
Act XXII of 1863 [to provide for taking land for world of public utility to be constructed 
“by private persons or Companies and for regulating the construction and use of works an 
land so taken). The necessity for prompt legislation has further been urged on the 
Government in petitions and by the Government of Madras in an official letter. 

The Bill now published with the Viceroy’s permission follows the principles though 
not the form or tho language, of the English Statutes regulating the liability ,of 

carriers. 

The earlier seotions extend to India tho principle embodied in tho English Statute 
II Geo. IV and I Will. Cap. 68. They relieve carriers from the extraordinary liability® 
which would be imposed on them by the delivery to them, without notice, of articles of 
peculiar value or perishableness. Any oustomer. delivering to tho earner any of the 
artioles .enumerated in the Schedule must declare them, and then the Garner may 
charge at a higher rate for the additional risk, in conformity with a scale to be publicly 
exhibited in hi place of business. Under the ordinary Law of Contract, the _ o««« 
might relieve himself from liability by such a notice, but-it would bonecosw^tol^g 
the notice home to the customer by evidence. From the necessity of giving such 

evidence, the carrier will now bo relieved by this enaotment. lUMistv 

-By S VI it ia provided that the Carrier shall not nd himself of bis habi y 

b,.^Mc 0 .W°t., conatructed under Ac. XXII .1 MW. 

S. VU extanas do j y vttt of 1854. It seems highly expedient 

rule which is applied to Railways by Act X „ d m mwav8 

J? 

given, sr my private contrao y oauaed by gross negligence 

answerable fer-soab loss or injury when »t shall have ^ cause y a 

. «,»*8oonduot.on the pm* fit 8er^ 3 - ^t.clause prohibiting 

. «Qn this seetion the .Government of JWj- ^ ^ Qn ot 

any private contwot in limitation ; of jjabihty ^ 

JSuglaud. andiStatufce 17 and 18. ^ Cap JU. »•VI*. ^ 

rfmcteif iuatdndreaswiaWe. U 4a4ifflanttifl m why * ****** ***&&■ 
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should be deprived of that power of protecting itself by special contract whioh a Rail¬ 
way Company in England possesses. If the latter clause of the section which makes a 
Company liable for grosB negligence of misconduct of their agents, is meant to relieve 
them from liability in all other cases, it would be well to say so by distinct negative 
words. But it is very questionable whether so wide an exemption from responsibility 
is desirable or was intended. If however, the word “ only", be supplied after “ answer- 
able" in the last line but three of the extract from the Railway Act as printed above the 
section becomes intelligible. It limits the liability of Railway Companies to the con¬ 
sequences of gross negligenco or misconduct on the part of their agentB 6r servants, 
but declares that from this liability Sb limited they shall not be allowed to relieve 
themselves by any kind of contract. There cannot indeed bo much doubt that the 
intention of the Legislature was to place all Railway Companies in what was once 
supposed to be the exact position of Carrier who had contracted for himself as favourably 
as the law of England would permit. 

It was in fact, long supposed in England that while a Carrier could by contract re¬ 
lieve himself from most of his liabilities, his power of doing so stopped short of liability 
for negligence or misconduct. Such is the viow of the law taken by Mr. Justice Story 
in his commentaries on the Law of Bailments, S. 549, and such is .understood to bo 
still the law in America. But a series of decisions in the English Courts overturned 
the older doctrine, and it was settled that a carrier could, by a properly framed contract, 
deliver himself from liability oven for misconduct or negligence. The liberty thus 
conceded was, however, found to be a practical evil, aud the English Legislature 
intervened by 17 and 18, Vio. Cap. 31. 

The nearly contemporaneous enactment of the Indian Legislature, embodied in 
S. XI of Act XVIII of 1854, is obviously aimed at the same object. 

It seems very undesirable to adopt the rule contained in S. VII of 17 and 18 Vic. 
Cap. 31, which permits Companies to contract themselves, on oertain conditions, 
out of their liability for negligence. The section in question has been severally con¬ 
demned by the present Lord Chancellor of England on the ground both of obscurity of 
expression and of difficulty of application:—(Peek v. The North Staffordshire Railway 
Company, 32 Law Journal N.S.Q.B. 241). On the other hand tho rule of the Indian 
Legislature is comparatively simple, it would probably be sustained by the general sense 
of the mercantile community, and it is especially to a country in which there exists 
considerable difference of opinion as to tho general liabilities of Carriers. 

Henry 8. Maine, 

Simla, i C. Boubnois, 

llth June, 1861. J Oifff* De PU' Sec V- to the Oovt. of India, 

Home Dept. 

COMMON CARRIERS’ BILL. 

PROCEEDINGS RELATING TO THE BILL. 

I. The Hon'ble Mr. Maine introduced the Bill relating to the rights and liabilities 
of oommon carriers, and moved that it be referred to a Select Committee, with instruc¬ 
tions to report in four weeks. He said that, though this was a short Bill, .he believed 
it would be of great value in the mofussil. To explain the measure he might remind 
the Council that the general law of most European countries, that is, the prima facie as 
unmodified by speoial agreement, imposed extraordinary liabilities on common carriers, 
being persons who made it their business to oonvey goods from place to place by land 
or by river. They were made absolutely, or nearly absolutely, responsible for the safe 
ouetody and safe delivery of the goods committed to them, and no excuse for the non¬ 
performance of their contraot, was admissible. Whether this severe laW obtain in India 
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^ was matter of uncertainty—an uncertainty which surrounded so many questions of 
Indian Mofussil law. Tho better opinion seemed to be that, even m India, obligations 
of unusual and exceptional stringency were imposed upon carriers. Hut it was un¬ 
necessary to discuss the point, a9 the Indian Law-Commissioners were understood to be 
addressing themselves to the chapter of tho Civil Code on Contract, and will have to 
taka up incidentally the liabilities of Carriors. Mr. Maino had hitherto been speaking 
c4 the primary and general law of the obligations incurred by carriers by the bare fact of 
their contracting to convey and deliver goods. Those obligations might, howovor, bo 
modified indefinitely by special agreement. The practical result, therefore, was, as in 
so many cases of one-sidod and inequitable law, exactly the reverse of that intended by 
the designers of the primary rule—always supposing it could be spoken of as deliberately 
intended, for it was in truth of such antiquity that it was almost idle to speak of it in 
connection with fixed design. It was found that common carriers habitually resorted 
to a number of expedients for delivering themselves from thoir extraordinary liabilities. 
Either they put up hi their place of business a board or table, stating the conditions on 
whiifc they would receive goods, and, if it could bo shown that these conditions came to 
the notice of tho customer, they wero binding on him ; or, perhaps, they placed in his 
hands a written or printed paper containing similar conditions, and the receipt of such 
a paper, followed by delivery to the carrier, would almost in every case constitute a 
special, agreement. Practically, therefore, what the Legislature had to deal with was, 
not only th$ extraordinary severity of tho general law to carriors, but also tho extromo 
leniency and ouc-sidedness of tho terms which carriers secured to themselves by spocial 
contract—terms which were often submitted to by tho customer without his boing 
aware of what he was doing. Tho Hill was intended to correct thoso mutual obliga¬ 
tions. It was in accordance with English legislation oil tho subject, following the 
principle, though not tho language, of tho English Statutes. The English rules wore 
understood to have generally commended themselves to the approbation of the mercan¬ 
tile classes. If tho goods for conveyance consisted of any of the articles enumerated in 
the Schedule—that is, v^ore unusually valuable or unusually perishable—such as gold 
jewels, paintings, engravings, or title-deeds—the customer, whoa committing them to 
the carrier, must give a spocial description of their character and value, othorwisc tho 
carrierVrould be relieved from liability. On the other hand, the carrier was allowed to 
charge an additional rate as insurance against tbo augmented risk, in conformity with 
a scale of charges to bo publicly exposed in his place oi business. If, however, the goods 
wets' of an ordinary kind, neither unusually valuable, nor unusually destructible, tho 
Carrier would not be allowed to acquit himself of his obligations merely by putting up 
a table or board. His only mode of mitigating his general, responsibility would bo by 
special contract, which Mr. Maine was inclined to think though that was not iu the 
present Bill—ought to be a document signed bv the customer or his agent. 

The remainder of the Bill was framed to place Railways constructed under Act 
XXII of 1863, or tram-roads as they were sometimes called, on tho same footing as 
regarded liability for the carriago of goods as Railways constructed under tho general 
Indian Raliway Act. In his statement of objects and reasons he had attempted to 
explain what was the real purport of the provisions of the Act on this subject. The 
argument yas somewhat techuical, and he would not repeat it now. I ho rule adopted 
was a siAple one. Railway Companies were lublo for the negligence or misconduct of 
themselves or their servants or agents, and, of courso, for fraud , but were not otherwise 
answerable for loss. The explanation of that rule was as follows: a Railway Company, 
both in India and in England was so powerful a body ; it had such a virtual monopoly 
of*the carriage of goods along the line of country which it occupied that, if it were left 
to itself, it would probably contract itself out of all its liabilities. It would constrain 
its customers to accept such special terms that it would bo liable under no circumstances 
.* and for noting. The Indian Railway Act, accepted this advantage of Railway 
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Companies up to a certain point; but stopped there, and absolutely forbade Bailway 
Companies to relieve themselves in any manner from liabilities incurred through 
negligence of positive misconduct. The rule was a simple one—much eimple^than that 
adopted,by the English Parliament, which, indeed, had fallen into several legislative 
miscarriages in its dealing with this subject. Mr. Maine was further informed by 
gentlemen conversant with the practical working of tbe law, that the rule in India was 
found convenient and easy of application. And, indeod, even if the inconvonienoe were 
greater, tbe Council would probably be of opinion that Bailways farmed under the new 
Act should not stand under different obligations from those which attached to Bailways 
governed by the older Indian enactment.* Mr. Maine had to add that he had received 
some valuable suggestions from a learned Judge of the High Cpurt, Mr. Justice Levinge, 
who had had much experience of the working of the law of carriers during his practise 
at home. These suggestions, whioh referred chiefly to matters of detail, Mr. Maine 
would submit to the Select Committee. 

The Motion w&b put and agreod to. 

The following Select Committee was named :— i. 1 

On tho Bill relating to the rights and liabilities of common carriers—The Hon’ble 
Messrs. Harington, Maine, Brown, Bullen and Oust. 

The Counoil then adjourned. 


Calcutta, ) 
The and December, 1864. j 


Whitley Stokes, 

Offg. Asst. Secy, to the Govt, of India, 
Home Dept. ( Legislative). 


[See, Gazette of India, 1864, supplement, p. 497.] 

II. The Hon’ble Mr. Maine also moved that the Report of the Select Committee on 
tho Bill relating to the rights and liabilities of Common Carriers, be taken into con¬ 
sideration. Ho said that in this Bill, which he trusted would be a measure of some 
value to the mercantile and general community and which certainly seomed to be re¬ 
quired by the extension of tho business.of privato carrying, the Select Committee had 
suggested only two alterations of any importance. The first was in 8. 6. When the 
Bill was last before the Council he had described the system of the Bill, which was 
that of tho English law, as follows:— 

If tho goods for conveyance consisted of any of the articles ennmorateef irf the 
Schedule, that is, were unusually valuable or unusually perishable such as gold, jewels, 
paintings, ongravings or title-deeds, the customer, when committing them to the carrier 
must give a special description ot their character and the value, otherwise the carrier 
would be relieved from liability. On the other hand the carrier was allowed to charge 
as additional rate as insurance against tho augmented risk, in conformity with a BCa'le 
of charges to be publicly oxposed in his place of business. If, however, the goods 
were of an ordinary kind, neither unusually valuable nor unusually destructible, the 
carrier would not be allowed to acquit himself of bis obligation merely by putting up 
a table or board. 


Mr. Justice Lovinge, however, had called the attention of the Select Committee to 
an evasion of tho rule which was not uncommon in England and had suggested that 
the carrier might perhaps cause the coolie who brought the article for carriage to 
sign or put his mark to some paper and that would constitute a special^contract. 
Mr- Justice Levinge, had, therefore, suggested and the Select Committee had accepted the 
suggestion, that, when a special contract limiting the liability of. the carrier was signed, 
the agent signing should be always an agent expfesely authorized to bind tbe customer. 

The other amendment was in seotion 9 and was not absolutely required, but •was 
adopted for the sake of clearness. It provided that, when a customer was suing a com¬ 
mon carrier, the customer should only be bound to prove a contract or delivery and the 
non-delivery of the goods at their destination and then it would be for 'the carrier to> 
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\P rov ® that tha loss or damage took place under such circumstances as would relievo the 
oatrier from responsibility. 

The only other alterations were the insertion of a few words in the Preamble to 
exclude of Government from the operation of the Bill, and the addition of as soction 
saving the provisions of Act No. XVIII of 1851 (relating to Railways in India). 

He begged to move that the roport of tho Select Committee be taken into considers* 
tion. 

The motion was put and agreed to. 

The Hon’ble Raja Sahib Dyal Bahadur proposed tho addition of the following 
words to the third section : “and tho carrior or his agent shall thereupon himsolf per¬ 
sonally have such property examined or if that be impossible shall have it inspected 
and the Seal affixed to the box or parcel in which such property is contained, and shall 
on delivery thereof show Buch seal to be Intact.” 

Tho custom now prevailing in the country was that jewels and similar valuable 
property were either shown to tho insurer when delivered over to him and by him when 
hd delivered the& over in his turn, or that tho seal was affixed to tho box in which 
BUoh valuables were contained was pointed out to him, and was by him shown to the 
•party receiving delivery from him to be intact. For instance, shawls and such 
valuable cloths were either packed in the presenoe of the insurer, or, if givon over to 
him already packed, were sealed,, in which case, the Raja said, the seals remaining 
intact absolved the insurer from rcsponsiblity. 

Tho Hon’ble Mr. Maine thought that the Hon'ble Member bad overlooked tho fact 
that the particular section referred to was one protecting the carrier, and enabling him 
to compensate himself for increased risk by an onhanced rate of charge, A fraudulent 
declaration of value under the section by tho consignor would in no way bind the carrier. 

The Hon’ble tho Maharaja of Vizianagram moved as an amendment the words 
“cloths and tissues embroidered with the precious metals or of which such metals formed 
part and Articles Of ivory obony or sandalwood ’> should be added to the schedule. 

The amendment walk agreed to. 

The Hon’ble Mr. Maine then moved that tho Bill as amended be passed. 

Ttjp Motion was put and agreed to. 

[See Gazette of India. 1865, pp. 51, 64, 65.] 

THE CARRIERS ACT, 1865. 

[ACT III of 1805) i. 

(Passed on the 14th February, 1865). 

An Act 3 relating to the rights and liabilities 3 of Common Carriers. 

HISTORICAL MEMOIR. 

U B, —This Act is based on the principle embodied in the Carriers Act, 1680 (II Geo. 

IV and I Wm. IV, e. 68). It is not in all respects BimiJar to 11 Geo. 

IV and I, Wm. IV, c. 68, 15 C.W.N. 226; 82 M. 95 (124), 8 B. 109 
. (116). 


Year. 

Number of Act. 

Name of Act. 

How affected. 

• 

1865 j 

«u 

tn 

* i 

1 

The Carriers , 
Act. 

1 

Rep. in part. Act IX of 1880. 
Repealed (as to carriers by rail). 
Act IV of 1879. 

Amended by Act X of 1899, S. 3. 
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Whereas it is expedient not only to enable common carriers to limit^ 
their liability 4 for loss of or damage to property 
Preamble. delivered to them to be carried but also to ^declare 

their liability for loss of or damage to such property occasioned by the 
negligence or criminal acts of themselves, their servants or agents ® ; It is 
enacted as follows: 

(Notes). 

I—"Act Ul of 1865 


(1) Statement of Objects and Reasons. . 

For—of t be Bill which was passed into law as Act 3 of 1865, See Gazette of 
India Extraordinary, dated 1st August, 1864. A 

(i) Necessity for the present Legislation. 

The defective state of the Law of India in respect of the liabilities of Carriers, 
whether Companies or individual has for some time past attracted the 
attention of the Governor-General in Council but it was thought 
desirable to postpone any enactment on the subject, until it should be* 
seen whether the labours of Her Majesty’s Commissioners for preparing 
a Body of Substantive law would rolyave the Indian Legislature from 
the necessity of special legislation. Meantime, however, the question 
has become pressing, from increase in the numbers of Carrying 
Companies, from tho transfor of part of the Government carrying 
business to one of them, and from the prospect of Tramways being 
constructed under Act XXII of 1863 (to provide for taking land far 
works of public utility to be constructed by private persons or Compa¬ 
nies and for regulating the construction and use of works on land so 
taken.) The necessity for prompt legislation has further been urged 
on tho Government in petitions and by thtf Government of Madras 
in an official letter. 

[ See Statement of Objects and Reasons to this Aot.] 

(ii) Bill follows English Statutes. * 

The Bill now published by the Viceroy’s permission follows the principles, 

though not the form or the language, of the English Statutes regula¬ 
ting the liability of carriers. (See Statement of objeots and Reasons 
to this Act). 3 B. 109 (116); 15 C-W.N. 226 ; 32 M. 94. B 

(2) Proceedings relating to the Bill. 

For-, See Gazette of India, 1864, Supplement, p. 497, Gazette of India, 

1865, pp. 51, 64 and 65. C 

(3) Places where Act has been declared to be In force, 

The Act has been declared to be in force in the whole of British India, except 
as regards the Scheduled Districts, by the Laws Local Extent Aot, 
1874 (15 of 1874) S. 3. D 

It has been applied to Upper Burma generally (except the Shan States) by the 
Burma Laws Aot, 1898 (XIII of 1898); but its application tcrhill tribes 
in a hill tract is barred by the Kachin Hill Tribes Regulations, 1895 
(I of 1895) and to China in the Chin Hills by the Chin Hills Regula¬ 
tion, 1896 (V of 1896). It has been applied totheSanthalParganas, by 
the Santhal Parganas Settlement Regulation, 1872 (III of 1872), & 31 
as amended by the Santhal Parganas Justice and Laws Regulation, 
1899 (III of 1899): and to the Arakan Hill Distriot (with a modification) 
by the Arakan Hill Distriot Regulation, 1874 (EX of 1874), 8. 8. & 
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^ I.—“ Act III of 186S ” — (Concluded). 

It has been declared, by notification under S. 3 fii) of the Scheduled Distriota 
> Act, 1874 (XIV of 1871), (Icnl. Acts, Vol. 11, to ba in force in the follow¬ 
ing Scheduled District namely • 

Sindh. ... See Gazette of India, 1880, Pt. I, p. G72. 

West Jalpaiguri, tho Western Hills of 
Darjiling, the Darjiling Tar.ai and the 
Damson sub-division of tho Darjiling 
District ... , Do. 

Tho Districts of Hazaribagh Lohardaga 
(now tho Ranchi District, sec Calcutta 
Gazette, 1899, Pt. I, p. 44), and Manbhutn 
and Pargana Dhalbhum and the Kolhan in 


1881, Pt. I, p. 71. 


tho District of Singbbuin 

The* Porahat Kstate in the District of 

Du. 

1881, Pt. I, p. 501. 

Singbhum 

Do. 

1897, I’t. 1, p. 105L 

Kumaon and Garhwal 
' Tho scheduled portion of the Mirzapur 

Do 

1870, Pt. I, p. 006. 

District 

l)o. 

1878, Pt. I, p. 383. 

Jaunsar B^war ’ 

Tho Districts of Hazara, Peshawar, Kohat, 

Do. 

1878, Pt. I, p. 382. 


Bannu, Dera Gbazi Khan (portions of the 
Distrists of Hazara, Bannu, Dera Dmail 
Khan and Dora Gbazi Khan and the Districts 
of Peshawar and Kohat now form the North¬ 
west Frontior Province, sec Gazette of India, 
1901, Pt. I, p. 857, and t bid, 1902, Pt. I, 
p. 575 : but its application to that part of the 
Hazara district known as Upper Tanawal is 
barred by the Hazara (Upper Tanawal) Regul- 
ation.,1980 (II of 1900) (Puuj. and N. W. 
Code) 

The Scheduled Districts of tho Central 
Provinces 

Tho Scheduled Districts in (ianjam and 
Vizagapabam 

The District of Sylhet 

The rest of Assam (except the North 
• Lushai Hills) 


Do. 1880, Pt. I, p. 48. 

Do. 1879, Pt I, p. 771. 

Do. 1898, Pt. T, p. 870. 

Do. 1879, Pt. I, p, 631. 

Do. 1879, Pt. I, p. 299. 


Tt w been declared, by notification under S. 3 (b) of the last-mentioned Act, 
not to be in force in tho Scheduled District of Lahaul-Soe Gazette 

of India, 1880, Pt. I, P- 301. 

, , , . , fip.ition under S. 5 of thea-amo Act, to tho follow- 

It has been extended by notification unutr o. 

. inc Scheduled Districts, namely : 

» , T , . f See (iazette of India, 1870, Pt. I, p. 505. 

Tho Tacai o£ the Province of Agu - ^ 1877, Pi. 1, p, 605. F 

Ajmere and Merwara 

(4) Legislative changeB. . rs bv rail by tho Indian Railways Act, 

This Act ',he Indian Railways Act now in force, see 

, Act IX of 1890. 

26 —B 


t 



8 


Act III of 1865 (the carriers act). 


2.—“Act.” 

(1) Aot preserved in tact. 

-by Aot IX of 1872. Seo 3 B. 109 ; 18 C. 620. f H 

(2) Ldw applicable to common carriers—Contract Aot (IX of 1872). 

The Aot of 1872 was not intended to deal with the law relating to common 
carriers, and notwithstanding the generality of some expressions in 
the chapter on bailments, the common carriers are not within the 
Act. 18 C. 620 (P.C.) = 18 I.A. 121. I 

(3) 8.182, Contract Act (IX of 1872)— Common carriers- Cc ntract Act not applic¬ 
able—Reasons. 

(1) The obligation imposed by law on common carfiers has nothing to do with 

contract in its origin. It is a duty cast upon common carriers by 
reason of their exercising a public employment for reward. 

(2) The Act of 1872 does not profess to bo a completo Code dealing with the law 

relating to contracts. It only purports to define,and amend*certain 
parts of that law. 

(3) The only section in the Act in which bailment, for the purpose of carriage, 

is mentioned is S. 158, which however, deals only with gratuitous 
bailments. 

(4) At the time of the passing of the Act of* 1872, there was in force a statute 

relating to common carriers, which, in connection with the common 
law of England, formed a complete Oodo. Had it been intended to 
oodify the law of common carriers by the Act of 1872, the morp usual 
oourso would have been to have repealod the Act of 1865 and to re¬ 
enact its provisions, with necessary modifications. 

(5) As the Act of 1865 is not “expressly repealed” by the Act of 1872, nothing 

in the Act of 1872 is to “affect” its provisions. The Irraivaddy 
% Flotilla Company v* Bugwan Das, 18 G. 620 (P.C.) = 18 I.A. 121. J 

(4) Scope of the Act. 

As to—,see 3 M. 107. , K 

3.—“ Rights and liabilities.” 

(1) Bailee and common carrier—Distinction—Liability. 

In the hiring of service of things, the bailee is bound only to the exercise of 
ordinary diligence, and is in the same position as an ordinary bailee 
for hiro for the custody of things. But the liability of a professional 
or common carrier is much greater. Story on Bailments, 457—9. 

By the English Common Law he is liable for losses, except those by the act of 
God, or public enemies and excepting also those arising from the in¬ 
herent defects or tendencies of the thing. This liability was founded 
on public policy, to prevent collusion with robbers, &c., and at present 
it is greatly controlled by express enactment. Id. 489, 93,507, 507n. 
By the Roman and some other laws the liability was never quite so great. Id. 

459, 488. „ 

The rights and liabilities of inland common carriers in India are now regulat¬ 
ed by Act III of 1865 ; but only partially so, as their ordinary liability 
is not defined or affected in all cases, for instance in respect to articles 
not enumerated in the Act, and as to which no special contract has 
been made with the sender; and hence in the absence of express law, 
the rules of the English common ]aw would probably be followed in 
India. See Collet on Torts. < L 
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\ Rights and liabilities ”-( Continued ). 

( 2 ) Common carriers-Liability-Two-fold risk of carriers. 

The rights and liabilities of common carriers and those for whom they parry, 
apart from spocial eontnet, are outside the Indian Contract Act, and 
arc governed by the principles of the English Common Law as modi- 
find by the Carriers Act of 1865. 15 C.W.N. 226 =9 Ind. Gas. 364. 

Tho above doctrine is not limited to bills of lading. Wyld v. Bickford, 8 M. & W. 
443 ; D’Arc v. L. rf: \V. lii,. L.R. 9 C.P. 325; 30 L.T. 7G3; 22 W. 

R. 919 and Martin v. G.I.P. ft,,. Co., L.R 3 Ex. 9 ; 37 L.J. Ex. 27 ; 
17 L.T. 349, relied upon. Czech v. (/.«..V. Co., L. R. 3 C.P. 14 ; 37 
L.iT.G.P. 3; 17 L.T. 216; 16 W.R. 130, II. Baxters Leather Co. v. 
Royal Mail Steam Packet Co., (19031 2 K. 13. 626; 99 L.T. 286; 24 
T.L.R. 537 ; 77 L.J.K.B. 983, Exp} ; Crouch v. L. if N.W. Ry. Co., 

t 23 L - J - c p - 75 P- H 2 ; 11 C.P. 215 ; 7 R.C. 717 ; 2 C.L.R. 188 ; 18 

J*ur. 148; 2 W.R. 16G, Rcl. 

A common carrier, therefore in India is subject to two distinct classes of 
liability ; tho one for losses for which ho is liable as an insurer, tho 
other for losses for which he is liable under his obligation to carry 
safely. 9 Ind. Cas. 304 (370). 

Speaking generally the first of these are insurable risks from which the element 
of default is absent, the second are risks of conveyance in which that 
, element is present. (Ibul.) 

* That Carriers Act of 1865 has in some degree modified this position. (Ibid.) 

This Act follows the scheme but not tho details or tho language of the English 
Carriers Act, fl (In. IV and I Will. IV C. 08. Ibid., 3 B. 109 ; 32 M. 
95 (124). 

The earlier sootioils limit the liability of carriers in respect of tho porishable or 
valuable goods specified in the schedule to the Act. (Ibid.) 

, The effect of Ss. 6, 8, 9 is that the liability of a common carrier for the loss of 
goods not being of the description contained m tho schedule may be 
limited by spocial contract signed by tbc owner save where such loss 
shall have arisen from the negligence or a criminal act of tho carrier, 
of any of his agents or servants. (Ibid ) 

Tho risks of a common carrier are two-fold, insurance risks and carrying risks. 
Ibid., 371. 

It has been tho policy of tho English Courts in dealing with exemption clauses 
to recognise this distinction and to construe them as not extending to 
carrying risks in the absence of clear words to that effect. In India, 
whore thero is a statutory prohibition against exempting a carrier from 
loss arising from negligence or criminal acts, there is perhaps an 
even stronger reason for adopting this canon at construction, at any 
. rate within the limits implied by this prohibition. The English eases 
* on this point are collected in Price v. Union Lighterage Co. (1903) 
1 K.B. 750; and on appeal (1904) L.R. 1 K.B. 412; 73 L.J.K.B. 
222; 89 L.T. 731; 52 W.R. 325; 9 C.C. 120; 20 T.L.R. 177; 3 

S. E.C. (N. 8 ) 12 and (1907) L.R. 1 K.B. 769 ; 96 L.T. 409 ; 10 Asp. 

* M.C. 330 ; 12 Com. Case. 210 ; 23 T.L.R. 302. 

Maule, J.. said “ A con; mon carrier who makes no stipulation is liable as an 
* ’insurer but a common carrier who by notice limits his liability and 
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3.—“Rights and liabilities “—(Continued). f 

says “ I will not contract as an insurer or I will only contract to 
such and such an extent or to the extent of such a value” stftl remains 
in all other respects a common carrier becauso although the incident 
of not being an insurer does not apply to him that is simply because 
it is not provided for. Ctouch v. L.N W. Ry., (1851) 23 L.J.C.P. 75 
at p. 82 ; 14 C.B. 255 ; 7 JR.G. 717 ; 2 C.L.R. 188 ; 18 Jur. 148 ; 2 
W.R. 166. _ H 

(3) Liability of common carriers. 

(а) The-in India is discussed historically. Soo*6 P.R. 1897. 

(б) A common carrier is liable for losses by tho wrongful acts of strangers, 

as well as those of his own servants, or arising from his own negli- 
gonco. (Sec Story on Bailments, 507). 

(c) (i) The only exceptions are losses by the act of God, theft is, from natural 

accident which would not happon by the intervention of man. (See 
Story on Bailments, 511). c 

(ii) The Act of God which would excuse tho carrier must be immediate and 

not remote. Smith v. Shcpperd , referred to in Abbot on Shipping, 
11th Ed., pp. 338—339. 

(iii) And by public enemies that is, those with whom the nation is at war 

and not mere robbers. (Ibid.) <• 

(d) But a carrier may limit his liability by means of special contracts or 

conditions. Seo Wyld v. Piclcford, 8 M. and W. 443. 

(e) If those are shown to have been brought to the knowledge of the consignor, 

and he does not dis'sent, ho is by English law assumed to assent to 
them. (Ibid.) 

(j) And this may be by a notice on ticket delivered to tho consignor, or by 
exception contained in a bill of lading. (Ibid.) c * 

(ff) But inland carriers in India cannot limit their ordinary liability as to 
articles not enumerated in the Act by mere public notice. (Seo Act III 
of 1865, S. 6). jf 

(4) Common carriers, duties and responsibilities of—English law. 

(a) A carrier of goods was bound by tho English law to receive all good, 
brought to him for carriage, provided he had convenience to carry 
them, and the employer was ready to pay any reasonable award for 
the conveyance. See Pickford v. The Grand Junction Ry. Co., 8 H. 
& W. 373 ; Johnson v. The Midland Ry. Co., 4 Ex. 367 ; cited in 10 0. 
166 (182). 

A common carrier was also bound to carry the goods within a reasonable time, 
and to insure their safety during the carriage, and until delivery to 
the consignee, the act of God and the Queen’s enemies only excepted. 
And it is important to note, that this duty was imposed upon him 
irrespective of any contract. It was imposed upon him by the custom 
of the realm, tot the benefit of the public, by reason of the important 
trust which he undertook. (See the Observations of Lord Holt in 
Coggsv. Bernard (4) 1 Smith’s L.C. JL89, 6th. Ed.; 199, 8th Ed.; 10 
Oal. 166 (182). * . 
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5 3.— “Rights and liabilities "—{Continued). 

Common carriers aro largoly intrusted with the property of the public. They 
are intrusted with it under circumstances which make a breach of tho 
trust a very easy matter, and tho detection of the broach by the 
owner of the goods often extremely diflicult. They aro paid a fair 
compensation for tho carnage proportionate to tho risks which they 
run, and tho liability which they incur. 10 Cal. 106(182). 

The policy of tho law therefore is no more than just, which makes common 
carriers under ordinary circumstances insurers of the goods they carry. 
10 Cal. 166 (183). 

( b) A tender of the hire is not needed. Vick ford v. Grand Ry. Co., 8 M. & W. 
672. 

(c) A common carrior may not raise the rates to different persons, or that ho 
has no room. (Ibui.) 

(d) But the carrier may object that tho goods aro not such as he carries, or 
that he has no room. (Ibid.) 

(c) Tho direction of the owner must bo obeyed. Sec Story on Bailments, 590. 
(/) When required, there must bo re-delivery to tho consignor. (Ibid.) 

(rj) iTho carrier is bound'to use exact diligence safely and securely to carry tho 
goods to their place of destination and there deliver them in a reason¬ 
able time and in a reasonable manner. (Ibul.) 0 

f 

,(5) Obligation to carry. 

Tho—is limited to such goods, and to and from such places as the Carrier may 
have publicly professed to do. and lias convenience for that purpose, 
Johnson v. Mid Ry. Co., t Kx. 67. P 


(6) Delivery to carrier. * 

_ mus t bo made according to the known course of its business. See Sim 

, v. G. N. II;/. Co., M C. B. G17- 

* (b) Delivery must be made with tho knowledge of the carrior. its agents or 

servants. Lovett v. Hobbs, 2 Show. 127. 

( c ) Delivery should bo made at a reasonable time. Carton v. Ii. it E. Ry. Co., 
IB. and S. 112. ® 


(7) Delivery of article. 

(а) Where au article is delivered to a earner, that article and everyth,ng .o or 

upon it is delivered to him. Walker v. Jackson, 10 M. and W. 101. 

(б) It is the duty of the carrier to enquire what the article contains. (Ibul.) R 

(8) Liability of carrier attaches, when. 

. . from the time when the carrier accepts the 

The liability of carrier attaches from znt i ' r 

goods for carriage. See Dale v. Hall, 1 Wills. 281. 8 

» 

(9) Liability begins when. 

J The liability begins on delivery to. *>y the e»rr.e, ; the 

delivery m,y be eobatractive «M»«ll » utonl. See Story on 

Bailments, 574. . 

* nir, oewnf accompanies the goods and has exclusive 

* W*. *- «*• Oo. ,. lunar, 

, * 1 Stra. 99* 
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Rights and liabilities (Continued). 

(10) Liability ends, when. 

^i) The liability ends when the goods have arrived at their place of destina¬ 
tion and aro deposited there, and no further duty remains on the 
carrier. See Shepherd v. B. it E. By. Co., L. R. 39 Ex. 189. 

(b) The carrier will not be liable to the consignor if, by the order of the 

consignee, the delivery is at a place different from that agreed upon 
with the consignor. Bartlett v. L. it N. W. Ry. Co., 8 Jur. N. S. 68. 

(c) The carrier’s liability as carrier ceases when the contract for carriage has 

been performed. See Brown on Railway Companies, p. 299. 

(d) If the goods are to be delivered at the consignee’s address, and they are 

refused at that addross. the liability as carrier ceases. Hengh v. L. 
it W. Ry. Co., L. R. 5 Ex. 61. U 

(11) Liability under a contract to carry. ( 

(а) Where a company receives goods to be carried to a station beyond its own 

lino, the contract is with that company only, and that company 
only can be sued by the owner of the goods if they are destroyed on 
the line of a second company. Muschamp v. Lancaster and Preston 
Ry., 8 M. and W. 421. 

(б) In such cases, a servant of another company over which the goods are sent 

is to bo considered tho servant of the contracting company for the 
purposes of taking instructions for the countermand of the delivery 
of parcels. The contracting company is therefore liable if a servant 
of a second company disobeys an order given to him by the owner of 
the goods. Scothron v. S. Staff Ry. Co., 8 A. X. 121. Y 

(12) Proper address to be given. 

Goods, otc., must be properly addressed. Seo Cal.'Ry. Co. v. Hunter, 20 
Sess. Cas. (2nd. Sorios) 1097 ; cited in Macnamara on Carriers, p. 136. W 

(13) Route to be taken by the carrier. 

(a) The carrier undertakes to carry by the route ordinarily adopted in the 

usual course of business, though that route may not bo the shortest. 
Hales v. L <t N. W. Ry. Co., 4 B. and S. 66. 

(b) It is not necessary that a carrier should arrange to carry the goods by the 

shortest route. Myen v. L it S. W. Ry. Co., L. R. 5 0. P. 1. X 

(14) Carrier not entitled to know contents. 

A carrier cannot refuse to carry a parcel on tho ground that he is not informed 
of its contents. Crouch v. L it N. W. Ry. Co., 14 0. B. 255. Y 

(15) Defect inherent—Liability. 

(a) For any loss occurring through tho inherent vice or defect of goods, a 

oarrier will not bo taken to task. Hudson v. Baxendale, 2 H. and N. 
576. , Z 

( b) Loss from the inherent vice of the thing carried would include''deteriora¬ 

tion of perishable articles, and also evaporation and leakage of liquids. 
(Ibid.) A 

(16) Fragile goods. * 

o 

(a) “ Borne goods require much more tender handling than others, and the line 
of conduct which the oarrier should propose to himself is that which 
a prudent owner would adopt if he were in the carrier's place, and had 
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3 -~“ Rights and liabilities "—(Continued). 

to deal with the goods or animals under the circumstances and subjoot 
to the conditions in which the carrier is placed, and under whioh ho 
is called on to act. Gill v. M. ,s\ and B. Ry. Go., L. It- 8 6. 11. 186 

(ion). b 

(i>) If the consignor wants that some special care should bo taken in carrying 
the animals or goods consigned, the carrier should be informed of the 
same. Baldwin v. L. C. and S. Ry. Cos., L. It- ‘J Q. Li. 1). 582 (584),C 

(17) Carriers—Misdescription—Loss of goads. 

Misdescription qf the nature of goods entrusted to a common carrier disentitles 
the sendor to recover for their loss although the goods would not bo 
subject to any extra rato had they been properly described. Cor. 136 
= Cor. 24. 0 

(18) Non-liability as carriers. 

* • 

Whore goods have been lost after they had been marked by the earriors, but 
beforo they had been weighed or loaded, there was no complete con- 

• tract for the carnago of the goods, but mere negotiation for tha same, 

and so no liability arises from it. 1 S.L.R. 77. E 

(10) Consignee's claim—Carrier's liability. 

Whero the consignees refused to take delivery of two bundles of cow-hides 
carried by the carrier on the ground of shortness in tlio number of 
* pieces, and there was no evidence that the bundles bad been broken 

or tho hides counted by pi. ces. the carrier was declared not to bo 
liable. 21 W.R. 380. F 


(20) Consignee’s delay In taking delivery. 

Where a largo quantity of goods of tbo same description are delivered to a 
carrier’his responsibility as such will continue, until the wbplo arc 
ready for dolivery, arid, during the delay m the removal of tho goods, 

» he is liable as a warehouseman. 02 I’.It. 1883. G 

(21) Consignment under receipt note not Bigned by consignor. 

—■ Tho fact that tho consignor had not. signed the receipt for the goods was held 
immaterial, because he had actually delivered tbo goods under tho 
terms of such note and could el,urn exemption from off the terms. 

90 P.R. 1895. H 

(22) Carrlers-Delivery of goods to carrier at consignor's risk-Ddivery to con- 

signee. 

So long as goods, though delivered to a common carrier appointed by tho con- 
signee, remain at the risk of the consignor they are not delivered 
to the consignee. 1 M.1I.C.R. 200. I 

(23) Liability for damage to goods- Negligence. 

A steam navigation company was employed by plaintiff to carry cargo from 

* Calcutta to Rangoon and to deliver it into tho receiving ship, or to 

land it at the consignee’, expense, their liab.hty ceasing as soon as 
the goods were free from the ship's tackle. When the ship arnved at 
port, ,ho consignee not himng h«S b„ «... tat, atoned, tb. good. 
' „ort pot into otbec boo... »"« » b “ b “"T* lb « 

U„ boatmen, »“ l lb ” 

. .ned lor damsges. Held that, » «w «* *own to hn.e 
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3.—“ Rights and liabilities (Continued). 

neglected the duty of taking reasonable and proper care in the selec- 
* tion of boats, they were not liable for the loss incurred. «24 W.R. 

• 74. J 

(21) Duty in case of absence, etc., of consignee. 

(«) If the consignee is dead, cannot be found or refuse to receive tho goods the 
duty of the cacricr is to secure the goods for the owner, and generally 
to do what is reasonable under the circumstancos of the'case. See 
Story on Bailments, pp.* 542, 514. K 

(b) There is no general rule of law requiring a carrier to give notice to the' 
consignor, but in some cases it may be reasonable, and therefore 
necessary that tho carrier should do so. (Ibid.) L 

(25) Refusal of the consignee to take delivery of the goods. 

(a) On the-, the carrior is not bound to inform thfe consignor ?if the 

same. Hudson v. Baxendale , 2 II. and N. 575. M 

(b) Though in certain cases it may bo reasonable to inform the consignor of 

tho fact of such refusal. (Ibid.) N 

(26) Consignee's refusal to pay carrier’s charges—'Detention of parcel v 

(a) Semble —whore a parcel is detained because the consignee refuses to pay 

the carrier’s charges the parcel should bo kept for a reasonable time 
at the place of delivery. Crouch v. G.W. By. Co., 27 L. J. Ex. 345. 0 

( b ) \ carrier is entitled to his freight and charges, and ho is entitled to retain 

the goods in tui isf lotion of his lien upon them. 2 Agra 132. P 

(27) Time of delivery. 

(a) Carriers, after a refusal of the goods at the. consignee’s address are 
involuntary bailees, and are only bound to act with reasonable care 
and caution with respect to the goods. Ilengh v. L. and N.W. By, 
Co., L.R. 5 Ex. 51. * . Q 

(6) Although a carrier may not be bound to deliver goods on any specific day 
or within any' specific time, he is bound to deliver them within 
reasonable time, and what constitutes reasonable time must be 
determined upon tho consideration of all the circumstances of the 
caso. 2 Agra 132. R 

(c) Where thore is no special contract as to the time of delivery, it must bo 

within a reasonable timo : but if the carrior has used ordinary dili¬ 
gence to prevent delay, there is no liability on the carrier’s part for 
dolay from accidents or causes beyond tho control of such oarrier. 
Taylor v. G.N. By. Co., L.R.K. p. 385. 8 

(d) Ho is not liable for delay caused by circumstancos beyond his control. 

(Ibid,)- T 

« 

(28) Amount of time allowed to the consignee to unload and remove hls^goods. 

The-, and take delivery of the same depends on the circumstances of each 

case. Coxon v. N.E. By. Co.,' (No. 2) 4 By. and Ca. Tr. Cas. 284. U 

(29) Place for delivery, r 

(a) It is part of the duty of the carrier to proyide a proper place for delivery. 
Booth v. N. E. By. Co., L.R. 2 Ex. 173. ■ ¥ 
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(b) And the carrier is liable to a loss arising irom negloct to provide a proper 
* place. (Ibid.) t W 

(30) Misdelivery. 

(a) A carrier is liable lor—See Browne on Railway Company, p. 298. X 

[b) But a carrier is not liable if he acts in tho usual course of businoss and in 

accordance with his instructions. (Ibid.) X 

(31) When non-delivery is excused. 

- (a) Tho carrier is»excuscd where thoro has been loss by tho act o God, by 

public enemies, or by reason of inherent dofocts, or whero from the 
nature of the goods they are liable to peculiar risks, and the carrier 
has taken all proper precautions against them, or whore tho right or 
stoppage in transit is duly exercised. See Story on Bailments, 574—6, Z 

(b) Whero carrior by mistako advises the consignee that certain goods have 
arrived when they have not in fact arrivod, tho carrier is not estopped 
• from explaining the mistako, and cannot bo made liable for tho non¬ 

delivery of the goods. Can v. L. and N. IF. By. Co., L.R. 10 C.P. 
307. • k 

(32) Action for non-delivery of goods. 

, Action to nondelivery (owms to » wm* ncBliB.me) i, l.nndrfIon centred 
and not on tort. Fleming v. M.b. and L. By. Co., L.R.Q.B. . 

(33) Carrier contracts with owner of goods. 

In the absence of special circumstances, the carriers contract is with the 
1 in whom the proper., in tb. *>ode it vceW. See Browne on 

Railway'Company, p. 290. 

wttn must sue under the contract to carry. 

(34) Who must sue unuc {of ^ haBOr un dor a valid 

' M i. a. w-»—jy- k “ 

h“ »™in,. 0 d him or net. v. M—, » B. »» «"• D 

, i v be varied by a special contract by tho carrier that he 

» ** St m 1. to <H M... • Bn- *»• * 

, . , v , nfwppn the consignor and consignee, the con- 

(c) If there is no valid centra® ^ ^ consignce cannot sue. though he 
signor is the perso ’ g v . Bristo i and Exeter By. 

- may have appointed the carnw. p 

Co., 3 H. and N. 510. 

(35) Goods sent on approval. , the consignor is the person to sue. 

Where the goods are sent m ' O 

Swain v. Shepherd, 1 H. ana 

i * Carrier_Two companies—Loss-Remedy. 

(36) Contract-Want of P rivlty ~ &f N Compaoy at Berajgunge for the delivery 

Plaintiff delivered jute t0 \ ’ on at Sea idab, whero freight was payable on 
at the E.B. By. Co. tion qJ the jute waa aot delivered. 

. delivery and was so ^ fatought againBt the E.B. By. Co. 

and a suit to receive dismissed on tho ground of want of 

He ld, that Ihe-suit could not be oism jg 

, . ^ivdty without farther invettight'® 11 - 

27-C 
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(37) 8s. 3,8, 9, Aot III of 1868—Contract to carry partly by steamer and partly 
* by rail—Omissions of consignor to declare value and description of goods. 

(a) Whero through-booking by steamer and then by rail or vice versa if made 

for tho convenience of the public, and when the journey is performed 
partly in steamers of one Company and partly in trains of another, 
and the charges croditablo to oach are subsequently adjusted, the 
contract is divisible so far as the two portions of the journey are con¬ 
cerned. 34 C. 419 = 11 C.W.N. 1071 (11 C.W.N. 1076, F.). I 

(b) Where a consignor failed to declare the value and description of the goods 

as required under the provisions of the Carriers Act and the Rail¬ 
ways Act, and sued the Steamer Company for damages for loss of the 
goods so carried partly by steamer and partly by rail, held that, so 
far as tho journoy was by river, the steamer was entitled to claim, as 
regards the acts of its agents and servants, the protection afiortrod by 
tho provisions of tho Carriers Aot, and so far as the journey was by 
rail, the Railway Company was similarly entitled to claim the protec¬ 
tion afforded by the Railway Act. (Ibid.) Le Conteur v. The London 
and S. M. By. Co., 1 Q.B.D. 54 ; Baxaidal v. The Great Eastern By. 
Co., 38 L.J.Q.B. 137, B. • , J 

4.—“ Whereas - liability .'' 

(1) Carrier no insurer against all risks. , 

Tho preamble, botrays no intention on the part of the Legislature to fix on the 
common carrier the character of an insurer against all risks, except 
the act of God or the Queen's enemies. 3 Bom. 109 (116). K 

(2) Nature of the dbligation of common carriers to carry goods with safety. 

(а) “ To give due security to property, the law has added to that responsibility 

of a carrior which immediatly arises out of his contract to carry for 
a reward, namely, that of taking all reasonable care of iti the res¬ 
ponsibility of an insurer. Prom his liability as an insurer the carrier 
is only relieved by two things, viz., the act of God and tho King’s 
onemies.” Per Best, C.J., in Riley v. Horne, 5 Bingh. 217, cited in 
19 B. 165 (181). L 

(б) “ He (the common carrier) is considered as having contracted to insure 

the safo delivery of, that is to say, as having contracted to carry and 
deliver safely and securely (the act of God and of the Queen’s ene¬ 
mies alone excepted) tho goods of which he as common carrier is 
bailee." Bergheim v. The Great Eastern By. Co., 3 C.P.D. 22 ; cited 
in 19 B. 165 (182). M 

(c) “ The reason why the law implied that this is his contract was that the 

oarrier had, by himself or his servants during the bailment at times 
and in places where he could not even be supervised,,the exclusive 
control and care of tho goods entrusted to him by the (toner, and, 
consequently to prevent fraud, tho law imposed on those who contract¬ 
ed to oarry goods as common carriers the obligation also to undertake 
to insure their safety.” (Ibid.) N 

(d) “ The law.and liabilities of common carriers are founded on custom irres¬ 

pective of contract. A common carrier is and always has been liable 
to be sued for any breach of this common law duty ip an action for 
tort.” Per Garth, C.J., in 10 0. 166 (186) ; 19 B. 166 (188). 0 
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■ • ... ■» ' ■J -- * ,, » w **> mw nuvvi| tit nu 

ion ei er o tort or contract, according to tho convenience or ad¬ 
vantage of the plaintiff in each suit, ( Ibid .) See Italian and Leake on 
Pleadings, pp. 101 & 243. 19 B. 1G5 (183). p 

(/) In the well-known treatise by the late Mr. Selwyn on tho “ Law of Nisi 
Prius,” first published in tho years 180f», 1S07 and 1808, (1 cite from 
tho 13th edition, 1869), under the titlo “ Carriers, ” it is stated that 
Formerly the declaration in actions against common carriers stated 
their employment as common carriers, their liability by the custom 
of the realm, and delivery to and acceptance by tho defendants of tho 
goods to be carried, for a reasonable hire or reward, concluding with 
the loss or damage to the goods, but it afterwards became usual to 
declare in assumpsit, and not to state cither tho employment of tho 
defendants as common carriers, or the custom of tho realm as to their 
liability. This form of declaration has prevailed since the decision 
of Dale. v. Hall, Michaelmas Term, 1760, in which it was settled, that 
it did not make any difference whether the plaintiff declared on the 
, custom, or moro'gcnorally in assumpsit ; for by stating that tho defend¬ 
ant carried for hire it would appear that the defendant was a common 
carrier, and then the law would raise the promise from the nature of 
the contract”—Solwyn’s Nisi Prius (13th Ed.), Vol. I, pp, 362, 363. 
19 Bern. 165 (183 and 184). Q 

(!7) "I take it tho law is very clear to this oxtent, that where a carrier rocciveH 
goods to carry to thoir destination with a liability as carrier (oxcept so 
far as that duty is qualified by exception), ho may be said to bo an 
insurer^ The goods are then to be carried at the risk of tho carrier to 
the ond of the journey, and when they arrive at the station to which 
they were forwarded, the carrier has then complied with his duty when 
1 ho has given notice to tho consignee of their arrival. And nftor this 

notice if the consignee does not fetch the goods away, and becomes 
in mora, then I think the carrier ceases to incur any liability as 
carrier, but is subject only to the ordinary liability of bailee. Thoro 
are soveral cases in which the question has been very much discussed 
as to whon a carrier’s liability ccaits as an insurer and his liability iB 


»1 Tf • * ucrcas.. ....auuny ■—{Concluded). 

j U0 . Wten th ° em P l °y m ent of a common carrier has oommen- 
e , t e aw implies a contract on his part to perform the duty 
imposed upon him ; and conscoiieutlv hois liable 


changed into that of warehouseman.Bub I do not think there 

has boen any case decided to this extent that because tho owner of 
goods was idle and blamcablc for leaving thorn in the carrier’s hands, 

therefore he as bailee held them under no responsibility whatever. 

I think that tho words of that note mean to point out that they (the 
company) would hold them as warehousemen and therefore they 
would be bound to take cato of them ; and at the owner's risk so far 
as this, that they did not hold as carriers with a liability as absolute 
» * insurers (pages 260 and 262)." Ver Blackburn, J., 30 M. 79 (82, 83.) H 
(3) Duties and liabilities regulated by principles of English law. 

That the duties and liabilities of a common earner are governed m India by 
the principle of the English Common law on that subject however 
„ introduced, has been recognised in the Camera' Act, III of 186fi. 18 

C. 620 (P.C.). ff B 

5, —“por loss or damage- - --agents. ’ 


* See oases*noted under Ss. 3, 8, infra. 
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Act HI of I860 (the carriers act). [Ss. 1 A 2 


Short title. 

Interpretation- 

clause.* 


This Act> may be cited as the Carriers Act/ 


1 . 

1865. 

2. In this Act, unless there be something re¬ 
pugnant in the subject or context— 

“ common carrier ” 1 denotes a person, other than the Government, 2 
“Common car- engaged in the business of transporting for hire pro- 
riet *” perty from place to placo, by land or inland navigation, 

for all persons indiscriminately. . 

“ person ” 3 includes any, association or body of 
persons, whether incorporated or not. 

Words in the singular number include the plural, 
and words in the plural include the singular. 

(I^otes). 


Person. 


Number. 


<w 


(1) Carrier. 


I.—“Common carrier ." 


-is a person who undertakes to transport the goods of other persons from 

one place to another for hire. It is not, however, every person who 
undertakes to carry goods for hire that is deemed a common carrier. 
All persons carrying goods for hire, as proprietors of wagons, masters 
and owners of ships, lightermen stage-coachmen, and the like come 
under the denomination of common carrier, A person who carries 
, passengers only is not a common carrier. To bring a person within 

the description of a common carrier, he must exercise it as a public 
employment; he must undertake to carry goods for persons generally ; 
and he must hold himself out as ready to transport goods for hire, as 
a business, not as a casual occupation, pro hac vice. The two obliga¬ 
tions of a common carrier are (1) to carry for everybody, {ind (2) to 
answer for all things carried as insurers. The law oasts upon the 
common carrier a duty to oarry, which no one else is bound to do 
except upon agreement. The liability of carriers is limited by statute, 
provided they have put up notices as required by statute, and such 
notices have come to the knowledge of their customer. Railway and 
canal companies are oommon carriers, but their contraots of carriage 
are required by statute to contain no conditions but what are reason¬ 
able. Excepting as otherwise expressed in the special contract, or as 
protected by statute, a carrier is liable aB an insurer of the goods 
earned, i,e., for their absolute safe delivery. [See Law Dictionary by 
Bouvier, Broom, Browne, Mosley and Whitley and Tomlins.] T 

(2) Who l« a common carrier. 

(а) To make one a common carrier, the employment of suoh earner must be 

habitual. See Story on Bailments, 495, 500. o U 

(б) It must be a publio business, so that the carrier would be liable for a 

refusal to oarry, (Ibid.) , y 

(c) One undertaking jobs for speoial bargains, and not professing to parry 

generally, is not a oommon carrier. [Ibid.) W 

(d) A hackney ooaohman, or cabman plying for passengers is not a oommon 

carrier. UMd.) 498. r jj 
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^ “ Common carrier' ’—(Continued). 

(e) A general ship or boat oarrying goods for all who offer, is such, but not 
* where the letting is to a particular individual on specific contracts ; 

and similarly one who removes household furniture on special con¬ 
tract on caoh occasion is not a common carrier. Collett on Torts. Y 

(3) Common ferryman is a common carrier. 

A common forryman is a common carrior, and is bound to provide safe and 
. secure ferry boats and safe ships and landing stages and all proper 
means and appliances for the safe transit of persona who may havo 
occasion to use the ferry for themselves, or for the transit of their 
horses and carriages, luggage and merchandize. Willoughbby v. Uor - 
ridge, 12 C.B. 731. 56 

In England it scorns that an ancient or common ferry is a monopoly derived 
from royal grant, and that the ferryman is bound always to keop such 
4 a ferry up and is liable by indictment if he neglect to do so. Loiton 

v. Qooden, L.R. 2 Eq. 131. & 

If the ferryman overloads ihe boat, and, for tho safety of tho lives of the 

• passengers, it becomes necossary to throw somo of tho goods over, 

the ferryman will be liable to the owners thoroof, but not if the 
necessity arose ’from a storm no default being in the ferryman. 
Mouso’s case, 12 Co. 63. ® 

(4) Owners of sea-going inerchantships. 

* Tho position of the owners of sea-going morebantsbips was considered in 3 M. 

107 (110) in which it was hold that they wore common carriers, 
though not as defined in Act IIT of 1865. 26 B. 5G2 (670) = 4 Bom, 
L.R. 447. 0 

(5) Owners of a fleet of steam-ships plying periodically along the coasts of British 

India. ’ . , . 

Tho defendants wore owners of a fleet of steamships plying periodically along 
the coasts of British India, by which they undertook to convoy for 
' ’ freight parcels of goods for all persons indifferently from and to 

specified ports. They stipulated in their bills of lading that claims 
- for short delivery should be made at the port of Calcutta only, and 

within one month after delivery of any portion of the goods entered 
in tho bill of lading. 

mu that defendant. acre tb »"« h »°‘ f° r tho pUr ‘” , “ ° f 

the Indian Carnet. Act, and that thc.r character of came™ continued 

se.long a. tho good, remained in their handa and undoliwred. 3 Mad. 
107. 

(6) Carriers by common carriers by the common law of England. 

Carriers 7 ’ But 8ee 6 C. 227 where it was held or Foreign Steamship 

” nv was not a common carrior in the ordinary English sense. 

* ® ^ t _ nn i v t 0 common carriers by sea ; but as to the liability 

Alt III of 1865 oea no th , Merchant Shipping Acta 17 and 18 

VioTTm! SSoTand »* * Viet. 63. S. 34. map be commit. 8 

„ . ‘ proprietor" Bailee lor hlre-Kegllgenoo-Om,. of proof. 

caring o^ 

* SemtoS in the English law. Such a person^ bound to exercise 
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/.— “Common carrier "—-(Concluded). / 

reasonable and ordinary care in respect of baggage entrusted to him, 
but is not responsible for any loss whioh may not arisd from the 
negligence or default of himself or his servants, he not being a com¬ 
mon carrier bound to ensure the safe conveyance of the baggage 
against all risk save the act of God or the Quoen’s enemies. He is to 
be regarded as a bailee for hire, and the fact that he does not deliver the 
baggage at the end of the journey should be accepted as prima facie 
proof that the loss has been occasioned by negligence for which he is 
responsible, and, consequently the onus of proof lies on him that 
reasonable care was exercised by him. 2 N.W. 237. F 

(8) Railways dealt with in exceptional manner—Reason. 

The Railway Act of 1890 roduces the responsibility of carriers by railway to 
that of bailees under the Act of 1872. 18 CaJ. 620 (628). G 

But then it declares that nothing in the common law of England, or*fn the 
Carriers Act, 1865, shall effect the responsibility of carriers by rail¬ 
way. 18 Cal. 620 (628). H 

The reason for dealing with railways in this exceptional manner may perhaps 
be found in the circumstance that [railways in India are to a great 
extent in the hands of the Government, and it will ho remembered 
that the Government is excepted from the definition of a common 
carrier in tho Act of 1865. 18 Cal. 620 (628). I 

2.—" Government 

[See the Proceedings of the Council, supra.] 

(1) Indian Government—Post Master General. 

The Indian Government, like the Post Master General, is not responsible for 
loss or damage occurring to anything entrusted to the Post Office for 
conveyance. 1 M.H.C. 200. J 

A common carrier is by the law of England responsible for all losses, unless 
occasioned by the act of God or the Queen’s enemies ; but the Post 
Master General is under no such responsibility. 1 M.H.C. 200 (202).K 

(2) Carriers—Conveyance of goods by Government bullock train—Post Office Act, 
XIV of 1868—Bailee for hire—Negligence—Condition. 

Goods conveyed by the Government bullock train are entrusted to the Post 
Office for conveyance within the meaning of Act XIV of 1866. In res¬ 
pect of the Government bullock bailee train, Government must be re¬ 
garded as an ordinary bailee for hire, and not hs a common carrier. 
As such bailee, apart from any special conditions limiting its liability, 
it is bound to take ordinary care of goods entrusted to it for convey¬ 
ance ; and if goods are stolen through the negligence of its servants, 
it is liable to make good the loss to the consignor. But it may, as may 
any other bailee for hire, limit its liability by conditions, provided those 
conditions are not repugnant to public polioy or positive lkw, A con¬ 
dition that it will not be responsible for loss occasioned by the 
negligence of its servants is certainly not repugnant to positive law, 
nor a condition repugnant to public polioy. 3 N.W. 195. L 

3.—“ Person." 

Definition of “person,” 

See as to the-, General Glauses Act, X of 1897, S. 8, Sub-8. 89. 


V 



v ^ * 0t 1868 lT “ Ci “®>S ACT), s , 

nd :r;zx ioit^n ,ot u " > * oss a °' <* d “*s» to 

ajasKr — » T*t in 

Sa“ e 'eS 88d0liver - son delivering such"11"' ! '^ ^ tho ^ 
person dnlv m I,10,M1 ' fcy t0 b0 carried, or some 
Pressly declared 5 to suc h carried ^ b ° ha,f ’ sha11 havo «■ 

thereof. ' llh !l 8o»t tho valuo G and dosoripfcion 


. iMwtoei/, 

nnciple embodied in English Carders Act extended. 

Th0 Car, LTS^ in the English 

. conformity witB a scale to be publicly exhibited in bis place of 
business. Unisr tk, U„„, lta 

.»l»,s himself from tab,I,., 1, s„h a „ fa , tat f, ”„7“ 

™""7 ta “« lkC borne to tho custom., by ,„ d o„ro 

’ rom the necessity of giving such evidence, tho Carrier will now bo 
relieved by this enactment. See Statement of Objects and Reasons. N 

I.—“Common carrier 
See notes undor B. 2, supra. 

2.-“ Loss." 

(1) LosSj scope of the expression. 

(a) The word “ loss,” includes loss caused by tho criminal misappropriation of 

the parcel by a servant of the Carrier in charge thereof 19 B 169 • 

" 5 M. 208 (212). ‘ ' ^ 

(b) The term “loss" is not to be liraitod to accidental loss but would cover 

also cases where tbe loss was occasioned by tho gross nogligence or 
criminal acts of tho Carriers' servants. (Ibid.) p 

(c) A loss of season or market is within S. 1 of tho English Carriers Act 1839 

(I Will. IV, c, 68) ( Cf. present section). Wilson v. L. <& Y. By Co 9 
C. P. (N. S.) 632. ' " g 

(d) So also a loss through delivery to a wrong person by mistake. Moritt v 

N. E. By. Co., L. R. 1 Q.B.D. 302 (308). g 

(e) So also a temporary loss necessitating the replacing of articles by the 

• owner. Millen v. Brasch, L. R. 10 Q.B.D, 142. g 

(f) The loss ought to be a loss by the carrier and not a loss by the owner 

merely in consequence of tho non-delivery of the article in due time. 


merely in consequence ...-- j 

Beam v. L. <£ S. & W. By. Co., 10 Ex. 793. 


(3) Delay from temporary loss. 

S. 1 of the English Carriers Act, 1830, protects the carrier from the conse¬ 
quences of delay in delivering the goods owing to a temporary loss. 
• * Wallace v. Dublin and Belfast Junction By. Co., 1B. S. 0. L. 341. O 
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2 .—“ Loss "—(Covehtded). / 

(8) Delay, where ao loss. 

But not against delay in delivory, where there is no loss of goods. * Hearn v. 

% L and S. IK By. Co., 10 Ex. 793. V 

3,—“ Exceeding in value one hundred rupees.” 

Section, scope of. 

This section declares that, where the cost of valuable goods Bftnt through 
carrier exceeds Its. 100 jn value, the carrier cannot be held liable for 
loss of thorn unless tho sender had declared their nature and value 
and paid higher charges for the increased risk, the word "value” in 
tho section clearly meaning the price for which thoy would usually 
sell at the time in the market. {In the Sadar Court of tho Provinco 
of Sind in 31st Dec 1894), W 

M.B.—Sou notes under tho Schedule, infrn. * 

Of the description — Act. ” 

(1) Articles within 8.1 of the English Cartiers Act, 1830. 

(a) Ivory, black, and iiRate bracelets, shirt pins, common gilt rings, broo¬ 

ches, tortoise shell purses, glass smelling bottles. * Bernstein v. 
Ilaxendle, 6 C.B.N.S. 251. X 

( b) Ivory fans. A. U. v, Hartly, 5 Rusk. 173. Y 

(c) A chronometer, he Content v. h. and 8, IV. By, Co., L.R. 1 Q.B. 541. Z 

(d) Maps with their cases, U'i/ hi v. Bickford, 8 M. and W. 443. A 

(e) Pictures with their frames, Henderson v. L. and N.B. Ry. Co., L.R. Ex. 

90. B 

(f) Prints and coloured prints. Boys v. 1‘ink, 8 C. and P. 361. IJ 

(fj) A looking g^ass, Chven v. Burnett, '2 C. and M. 353. D 

(A) Bilk dresses, Floiccr v. S.K. Ry. Co., 16 L.T.N. S. 329. # E 

(i) Silk tights and hose. Hart v. Baxendle, G C.B. N.S. 251. F 

(/) Elastic silk webbing. Bunt v. Midland By Co., 2 H. and C. 889. G 

(fc) And possibly tho packing case, if it contained only articles within S. 1 of 
the English Carriers Act, 1830. Jradiein v. G.E. By. Co., L R. 3 
C.P. 308. ‘ ‘ || 

(3) Article! not within S. 1 of the English Carriers Act, 1830. 

(а) German silvor luaeo boxes, Iiem*tnn v. Baxendalc, 3 C.B.N. 251. I. 

( б ) A dooument in the form of a bill of exchange acceptod by the person to 

whom it was directed, but having no drawer, and found by tho 
jury to be of no value when delivered to the Carrier. Stoessiaer v 
S. E. By. Co., 3 E. and B. 649. j 

(r) Painted carpet-dosigns. Woodward v. L. and N.W. Ry. Q 0 „ 3 Ex. D. 

121. e g 

Tho frame of a silk vestment not usually framed. Treadu/in v Nelson 
6 O.P. 68. . £ 

(*) A packing ease containing some articles not within S. 1 of the English 
Carriers Act, 1830. Troadwin v. G.E. By. Co., L.R. 3 C P. S0£ M 

(3) Article! which muit bo declared under the Indian Act. 

See Schedule, to this Act and to the Railways Act, 1890. * B 
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A i.—“ Unless — declared ." 

(1) 8. 1 , English Carrier’s Act , 1830, Will. IY, e. 687. 

According to this section contractors, coach proprietors, and carriers, hold, 
not liable for loss of certain goods abovo tho value of £ l8, unless 
delivered as such and increased charge nocoptod. 0 

(2) Formal notioe of nature of goods not necessary. 

A formal notice of the nature of tho goods is not necessary, if it is in fact 
. brought to the nonce of the Company what tho goods are, and their 
value h sufTi-riently stated tp enable tho earrier to fix tho additional 
charge he is entitled to make. 19-W.R. 800 (Kwj.). P 

(:)) Declaration of value necessary. 

(а) Under this section the value and contents of articles exceeding Rs. 100 

sent through the common carrier should havo been declared. Where 
this is not dono, the common carrier is not responsible for tho loss of 
the goods. Secretary vj State v. Danuta Ram, (1894) Sadar Court of 
Sind. Q 

(б) Under this section it is nccos^nry that both the value end the contents of 

the parcel if over Rs. 100 m value should be doelarod, before the 
common carrier can be held liable m respect thereof. 8oo 19 B. 159.ft 
(1) Declaration of valuable goods, essentials of. 

(a) “ The declaration must come from the sender, and must bo so expressed 

as to he understood hy the carrier as such, and as I think, understood 
aiso as the foundation of a contract.” Per Bytes, J., in Robinson v. 
The South Western ity. Co., 91 L.J. C.T\ 2.11 ; cited in 19 H. 105 (180).8 

(b) “ Tho declaration must be made with the intention that it should so 

operate as to entitle the common carrier to charge the higher rato." 
Per Smith, J., in (Ibid.) T 

(c) Tho conditions of this section are not fulfilled by tho sender merely giving 

an account of the quantity and description of tho goods delivered for 
carriage, when required to do so hy the hooking clerk. Sbo 6M. 208.U 
(</) Where a box containing 7 bars of silver valued at Rs. 4,296—10—9 had 
been delivered to a common carrier for carriage to a certain place, 
hold, that to establish the liability of tho common carrier in the cane 
_ of oxceptcd articles, the declaration required by this section must lie 

made in such a manner as to intimate that the sender invites tho 
common carrier to undertake tho special risk and is willing to pay the 
increased charge. (Ibid.) Y 

(e) A person who sends or delivers the parcel containing any of the valuable 
articles specified must take the first step by giving that information 
as to its contents to the carrier which he alone can give, and if he 
does not take that first step, he could not maintain an action, ns 8. 1, 
the English Carriors Act, 11 Qco. TV and 1 Will IV', c. 68, says that 
the carrier shall not be liable unless the declaration is made. 

9 * Buxendalc v. Hart, 6 Ex. 769, cited in 19 B. 1C5 (176). W 

(/) To write outside the package the nature of the contents is not sufficient 
declaration. Owen v. Burnett, 2 C. & M. 353. X 

(5) Omission to declare value and nature of goods, effect of. 

Where the consignor, at the time of delivering valuable property to the com* 
mon carrier’s clerk, omitted to declare the nature and value thereof as 
required by the section, tbe common carrier cannot be held to be 
* liable as bailees under tbe Indian Contract Act. 19 B. 165. Y 

28—1? 
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S. ~" Unless ... .declared ’’—(Continued). / 

(6) Valuable article not declared—Liability—Protection. 

(a) Where the value of an article of the kind specified in the schedule hns 

*• neither been deoiared nor insured, a common carrier is not liable for 

non-dolivery of the same. See 9 M. 310. Z 

( b ) Tho protection from liability, conferred on the common oarrior by this 

soction in cases in which the value of such property is not deoiared and 
the higher charge paid, docs not cease on arrival of the paroel at the 
place of the destination but extends to tho period at whicH the con¬ 
signee take delivery. (Tbid.) A 

(7) Uninsured goods. 

Plaintiff presented a bale of silk at the Railway Station at A for transport by 
rail to M, He was requested by the Railway Company to “ insure ” 
but declined to do so, engaging that tho goods should go at the owner's 
risk. When the bale was delivered at M it was discovered thf^ the 
silk had been abstracted and hemp substituted. Held, under the cir¬ 
cumstances, that the Railway Company were protected by 8. 10, Act 
XVIH of 1RM (I f. present section). 96 P.R. 1868. B. 

(8) Uninsured good* —Theft by Company's servants. 

Where pi until! delivered two parcels of shawls to a Railway Company declar¬ 
ing the nature o! the contents of the parcels, but saying nothing 
about their value, and one of the pvrcels was not delivered to the 
plaintiff at his destination, md ho sued the defendants for its vjtlue, 
alleging that they hail been stolen, held that tho plaintiff was bound 
to declare the valuo of tho shawls. The plaintiff could only bo excused 
from doing si' bv tho defendants voluntarily or involuntarily leading 
him to believe that such a declaration was unnecessary, and ho was 
protected from loss without making it. 25) P.R. 1R72. C 

(9) If value declared, carrier liable. 

<*1) II the value and nature of the articles is declared, tho common law lia¬ 
bility of the carrier revives, whether ho demands an increased charge 
or not. Ahrens v. (i. /,. Railway Co.. 6 H. & N. 366. D 

(6) Prior to the carrier being made liable, the valuo and nature of tho contents 
of a parcel must lie declared. Unit v. Buxendale, 6Ex. 769. B 

(c) The necessity of doclnrmg the nature of the articles is not put an end to, by 
tho fact that tho nature of the articles are obvious to oonjecture or 
guess. Boys v. Pm/,\ 8 C. & P. 361. p 

If a package consists partly of enumerated articles above Rs. 100 in valuo, 

ami partly of others, the liability for those latter continues though for * 
the want of a declaration there is no liability for the former. Nem- 
stein v. Baxmdah', 28 L. J. 265, C. P. q 

(10) Carrier* Act (III of 1888). 8a. 8,8 and 9-Through hooking of goods by steam¬ 

er and rail—Liability of Steamer Company for Iota during transmission bv 
rail—Railways Act (IX of 1890), 8. 78. ssi n ny 

Tho plaintiffs oomignod a parcel of silk articles through the Indif# General 
Steam Navigation and Railway Company, Ld„ for delivery at Khagra, 
knowing that tho articles would.he earned in the first instance by the 
defendant company, then by tha Eastern Bengal 8tate Railway and 
then by tho East India Railway Company. They did not declare the 
value ol the articles which exceeded Rs. 100 nor disclose the contents 
of tho paroel. It was found that tho goods were lost after they have 
had been made over to the Eastern Bengal State Railway. • 
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^ — "Unless—declared ' ’ - (Concluded). 

Held —That the agreement was in substance with both the Steam Navigation 

® Company and the Railway Companies and the former oonld not be held 

responsible for the loss. 11 O.W.N. 1076. See, also, 18 P.R. 1866. 

“ In this viow I am supported by high authority in the Courts in England." 

In thocaso of Le Contour v. The London and South Western Railway 

Company, L.R. 1 Q H. 51 (1865). which followed the case of Pianci- 

ani v. The London and South Western Railway Company, 18 CJ.B. 

‘226 (1850), Cocbburn. C.J.,*laid down the law as follows :— 

■ 

11 Now it cannot bo disputed that the article in question was an article that 
camo within tho provisions of the Carrier's Act. But is was said that 
the provisions of tho Act were not applicable to the case because the 
contract was one to carry both by land and by wator, the oontraot 
was not divisible; and, therefore, although the articlo was lost on 
hand, that it was not withm the terms of the Carriers Act. I think 
that that argument fails both on principle and on authority ; on autho¬ 
rity because the point was directly before the Court of Common Pleas 
in the case of Pianciani v The. London and South Western Railway 
Company, 18 C/B. ‘226 (IK56), in which the Court expressed tho strong¬ 
est. opinion that the contract was divisible; and that so far as tho 
carriage by land was concerned, the Carriers Act would afford a pro¬ 
tection and defence to the Company in tho event of tho terms of that 
Act not being complied with, and I must say I entirely concur in the 
view so taken and expressed by the Court. It would be a matter of 
most serious inconvenience if companies established for the purposo 
of conveying goods by land, but having one of tho tormiui of their 
Railway connected with wator communication, should bo prevented 
(as they would practically be) from affording the publio the great 
accommodation which arises from being able to send goods to the ul¬ 
timate place of destination, tho water carriage included without tho 
necessity of separate contracts with separate Companies. If that 
accommodation were withdrawn from the publio, as it might be, if, so 
far as the land carriage is concornod companies wero deprived of the 
protection tho Act of Parliament affords, it would be a matter of very 
serious inconvenience and damage to the public; and I see no reason 
why that damage and inconvenience should bo inflicted upon the 
public, at the same time that loss would accrue to the Companies 
from not having the opportunity which they at present possess of 
making the entire contract. 1 sec no reason why the contract should 
not be held to bo divisible, and the carrier protected so far as the laud 
carriage is concerned by the Act of Parliament." 11 O.W.N. 1071 
(1074, 1075) “34 C. 419. See, also, 10 C.W.N. 1076. H * I 

6.—" Value. ” 

‘ Yaloe ” meaning and scope of the term. 

(а) The term " value" refers to the intrinsic value at the time the parcel wag 

, delivered to the railway. Stoessierjer v. S. E. tty. Co., 8 E. and B. 549.J 

(б) Tho word “value" clearly means market-valuo of tho articles, the price 
for which they would usually sell at the time in the market. (In the 

* Sadar Court of the Province of Sind, 31ut Deo. 1894). K 
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6,■— “ Value ’ ’—(Concluded). t 

(c) The words “ the value” mean that value at destination, and not at place 

of despatch which represents the j roper measure of damages in the 
ovont of loss of the goods. (Ibvl.) L 

(d) Discount allowed bv the seller to the particular purchaser or consignee 

cannot legally bo deducted from the “ said value.” (Ibid.) M 


For carrying such 
property, payment 
may be required at 
rates fixed by car¬ 
rier I. 


4. Tlvory such carrier iiuv require payraont for 
the rink undertaken in carrying property exceeding 
pi value ono hundred rupees and of the description 
aforesaid, at such rate of charge as ho may fix. 


Provided that, to entitle such carrier to payment at a rate higher than 
his ordinary ratoof cliargo, he shall have caused to bo 
exhibited in the placo where ho carries on tho business 
of receiving property to ho carrie 1, notio<i of the higher rate 2 of chargo 
required, printed or written in English and in the vernacular languago of 
tho country wherein lie carrios on such business. 


(Notes). 


/. ” For carrying — by carrier. ” 


(1) Loss of valuable articles—English and Indian laws similar. ' 

(a) Where tho servant* of a currier received .i box containing gold and silver 

coins, and the person delivering the same declared their value and 
nature, he was not bound to tender, but the carrior, must demand, the 
increased charge for insurance. ID 0.538 (dissented from in 10 B. 1G5).N 

(b) And if no such demand was m.vdo, the carrier w<fuld be liable for the loss 

of, or injury to, the goods, although the increased charge was not 
paid. (Ibid.) , 0 

(c) The words of tho English Act, 11 (ieo. IV and 1 Win. IV, C. 68, S. 1, and 

the words in tho present section arc practically the same so far as this 
matter is concerned. (Ibid, Great Northern liy. Co. v, Behrens, 1 
ii a N. m /<’.) ■ P 


(il) Omission to demand extra charge for valuation. 

(a) Tho benefit of this section cannot) be given to the carrier where they had 
received valuable goods attor declaration ol value without demanding 
an extra charge lor insurance, and where the excess charge was not at 
all brought to the notice of tho consignee, tho carrier will be liable lor 
the loss of, or injury to, the goods, although the increased charge has 
not been paid. 19 G. 538 (541). Q 

(fc) Whore a cafrier receives goods of the description mentioned in 11 Geo. IV 
and l Wm. IV, Ch. 68, and the person delivering the same lyis declared 
their value and nature, he is not bound to tender, but the carrier must 
demand, tho increased charge mentioned in tho notice affixed in the 
office, warehouse, or receiving house, whether tho goods are there 
delivered or to a servant sent to fetch them ; and if no such demand 
is niado, the carrier is liable for the loss of or injury to, the goods, 
although the increased charge has not.been paid. The Great Northern 
By. Co. v. Behrnes , 7 U. & N. 950, cited in 19 C. 638. * R 
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/•—“ For carrying — by carrier ”—( Concluded ). 

(3) Waiver of declaration. 

‘There in ly lie ;v waiver of the iWl iration ; but the more receipt of the goods by 
the carrier, the apparent value of which is beyond the sum for which 
a declaration is required is not such ; but if the sender deduces tho 
vilue he is not bound to louder tho increased rate, and if the ordinary 
charge only is nmle it is a waiver of the right to tho higher rato and 
the carrier will Itch title for loss or damage. Behrem v. G. N. liy. 
Co., 3 Jur, N.S 59, 507 ; Story on B. 572. 8 

2.— “ Notice of the higher rate.” 

Scope of section. 

By S. 4 tho mereiscd rates cannot bo charged, unless a tariff of such rate t is 
stuck up in tho office : lmt the sender should dodaro the value though 
• there is no such tariff. (Ilml.) T 


S In caso of tho loss or damage (o property exceeding in value ono 
The person cntitl- htitulrijtl rnpot's and of tho description aforesaid, doli- 


ed to recover in 
rospoct of property 
lost may al.fo recover 
money paid for its 
carriage. 


vrnnl to such carrier to bo carried, whon thovaluo and 
description thereof shall have hoon declared and pay¬ 
ment shall have been required in mannor provided for 
by this Act, the person entitled to recover in respect of 
such loss or damage shall also he entitled to recover any money actually 
paid to such carrier in consideration of such risk as aforesaid. 


6. Tho liability of any common 1 for the loss of or 


In respect of what 
property liability of 
carrier not limited or 
affoeteS by public 
notice. Carriers, 
with certain excep¬ 
tions may limit 
liability by special 
"contract. 


damage to any property delivered to him to ho 
carried, not boinpj of the description contained in 
the Schedule to this \ct, shall not bo doomed to bo 
limited or affected by any public notice; bub any such 
carrier, not being tho owner of a railroad or tramroad 
constructed under tho provisions of Act XXII of lHOd * °* 

/ « « « UWii 

(to provide for taking land for works of public utility 


to bo constructed by private persona or Companies, 
and for regulating tho construction and uso of works on land so taken) 


may, by special contract, signod by the owner of such property so dolivorod 
as last aforesaid or by somo person duly authorized in that behalf by such 
owner, limit his liability 2 in respect of tho samo. 


(Notes). 

§ • ) 

, 1.—“Common carrier.” 

*See Notes under S. 2, supra. 

2.—” May by special contract — liability.” 

(1] Reason for alterations made—Agent signing special contract. 

When the Bill was last before tho Council the Hon’bluMr. Maine had described 
the system.of the Bill, which was that of the English law, as 
• follows.— 
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2.— u May by special contract—liability '’—(Continued). I 

I! the good 1 * for conveyance consisted of any of the articles enumerated in the 
schedule, that is, were unusually valuable or unusually perishable such 

* as gold, jewels, paintings, engravings, or title-deeds, the customer, 

when committing them to the carrier must givo a special description 
of ibeir character and the value otherwise tho carrier would be 
relieved from liability. On tho other hand, the carrier was allowed to 
chargo an additional rate as insurance against tho augmented risk, 
in conformity with a scale of charges to bo publicly exposed in his 
placo of business. If, however, tho goods were of an ordinary kind, 
neither unusually valuable nor unusually destructible, the carrier would 
not he allowed to acquit himself of his obligations moroly by putting 
up a table or board. 

Mr. Justice Levingc. however, had called tho attention of the Select Committee 
to an ovasion of the rule which was not uncommon in Englnndmnd 
had suggested that the career might perhaps cause tho coolio who 
brought the article for carriage to sign or put his mark to some paper 
and that would constitute a special contract. Mr. Justice Loviuge, * 
had, therefore, suggested and the Select Committee had accoptod the 
suggestion, that, when a special contract limiting the liability of the 
carrier was signod, the agent signing should bo always an agent 
expressly authorized to bind the customer. U 

[See Proceedings of the Council], • 

(2) Law prior to 1865 

Before 1BG5, there was Act XVIII of 1H51 relating to Railway Companies, and, 
it may bo noticed that, the right of limiting tlioir liability by private 
contract oven when such contract was reasonable was not givon to 
them as in the case of English Railway Companies by tho corres¬ 
ponding English statute passed about tho same time, and tho com¬ 
panies were expressly made answerable for tho gross negligence or 
misconduct of their servants 32 M. 94 (1'24). ' Y 

(3) 8, 6 of the English Carriers Act. 1830 and the present section. 

S. G of tho Act, like S (5 of the Statute, doclar esthat common carriers may 
limit then- liability by contract with the important limitation that in 
tno case of an agent of the owner of the goods he must bo duly 
authorised in that behalf. (Ibid.) yy 

This deviatiou from the English law was made to prevent common carriers from 
securing the signaturo of tho coolv to what may afterwards bo pleaded 
as a contract against tho owner. (Ibid.) X 

[M.B.—See also notes under S. 8, infra.) 

(4) Liability limited by iReci&l eon tract- 3s. 6 and 8-English and Indian lav. 

When thorn is no express law as to notices, the rule is, that a oomAon carrier 
ueing ordinarily an insurer of the goods he carries, may expressly 
limit his liability by giving notice that he will not be liablo for cer¬ 
tain losses, or for certain valuable goods unless paid for at higher 
rates. Story on Bailments (549) 554. 

But it seems the bettor opinion, that he cannot, by such notices, be allowedto 
limit his liability for loss by the wrongful conversion of the goods 
by himself or his servants, or for loss from gross negligence, that is, « 
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2.—"May by special contract.... liability "-(Continued). 

from tho want of ordinary diligence or from defects in his vehicles, or 

* from a delivery to a wrong person. Story on Bailments, 549, 654, 

570, 571 (u). 81 

Now by S. G of Act III of 1865, inland carriers in India eannot generally limit 
their liability by notices ; there must bo a apodal oontraot signed by 
the owner or his agent, except as to oertain articles, as coin, notes 
&c , enumerated in the Act and when these exceed Rs. 100 in value, 
the sender must declare their value and the oarrier may demand an 
increased rate of hire. See Collett on Torts. 

But by 8. 8, in every case and as to all articles, overy such common oarrier will 
bo liable for loss or damage arising from the negligence, or crimiual 
act of the carrier or of any of his agents or servants. (Ibid.) 

All actually, though casually, employed in carrying are his servants, though 
they may be the regular servants of others and paid by them. Martin 
v. London <l*c. By. Co., 2 Kxch. 426. 

Tho English rule now is, that he may thus limit by oontraot his liability for 
loss oven from gross negligence. 4 1*. <£ O.S.N. Co. v. Shand, U Jpr. 
N.S. 771. 

Bu^thc soundness of thfc rule to this extent seems doubtful; tho law was once 
otherwise, and is so in America. Story on B. 519-n ; 2 Hilliard. 571-5; 
Addison, 895. 

• Such notices will otherwise be construod as to their terms like other contracts. 

The notice must be brought home to the knowledge of the consignor, 
Story on Bailments, 55H, 560. 

And the carrier is bound to the strict performance of his terms ; so that ho 
cannot send the goods i>y a different conveyance, or in a different 
manner from that agreod upon or ho will be liable for any loss; ho 
may be liablo for loss from defective vehicles, unless the notice includes 
such loss. Id. (5G1) 5G2. 

• *The consignor, on the other hand, is hound duly to pack the goods ; and ho 

may not practice a fraud on the vigilance of the carrier, as by sending 
bank notes in a bag stuffed with hay, so as to give it a moan appear* 
anco. Id. (5631 5G5 ; Gibbon v. 1‘aynton, 4 Burr. 2298. 

Where there is a notice limiting the liability as to valuable goods, or whore 
tho goods arc among those enumerated in Act HI of 18G5, and exceed 
Rs. 100 in value, an omission to declare the contents is an implied 
holding out that the goods are of the ordinary valuo ; tho sender must 
declare the value but otherwise the carrier is bound to make the in¬ 
quiry. Story on Bailments, 569. 

But it would seem that though tho sender does not declare tho value as required 
by S. 3, yet, by 8. 8, a carrier would still bo liable for loss or damage, 
if arising from the negligenco or criminal apt of himself or servants, 
• but uot otherwise. Metcalfe v. London <tc., Ry. Co., 27 L.J. 206 

* (383) C.P.; Har v. Baxendale, G Exob. 769. T6Z 

(6) Combined effect of 8s. 6 and 8 of the Act-Duties and llabtlltlos of eoumoa 
oarrier governed by principles of English common law recognised In Carriers 
•Aot. 

That tho duties and liabilities of a common carrier are governed in India by the 
principles of English common law on that subject, however introdnoed, 
* * has been rdtbgnised by the Indian Legislature in the Garners 
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2,— ‘May by special contract....liability "-(Continued). 

Act, 1805, an Act framed on the lines of the English Carriers Act of 
1830 (11 George IV and 1 William IV, Ch. 68). His responsibility 
does not originate in contract, but is cast upon him by reason of his 
exercising this public employment for reward. His liability as an 
insurer is an incident of the contract between him and the owner, 
not inconsistent with the provisions of the Contract Act; and the law 
of carriers, partly written and partly unwritten, remained as before 
the Act, The combined^ effect of Ss. 6 and 8 of the Act of 1865, is 
that, in respect of property not of the description contained in the 
schedule, common carriers may limit their liability by special con¬ 
tract, but not so aa to get rid of liability for negligence. 77 le Irraw¬ 
addy Flotilla Company v. liugwan Das, 1.8 C. 620 (P.C.) = 181.A. 121. 
(Approving 10 O. 166 and dtssentmq from 3 B. 100). A to D 

(6) Absence of special contract liability of Carrier. • 

In the absence of a special contract, a carrier is liable for loss by the common 
law. 10 C. 166 (172) ; If) C. 538. E % 

(7) Reasonable condition—Common carrier- Liability. 

A stipulation by persons carrying on extensrve business as carriers that they 
should he apprised of claims made on thorn for default on the part of 
their servants at a specified place and no other and within a time 
which will render inquiry likely to bo attended with some result is 
not unreasonable. 3 Mad- 107. 

The defendants were owners of a Hoot of steam-ships plying periodically along 
tho coast of British India, by which thoy undertook to convey for 
freight parcels of goods for all persons indifferently from and to spe¬ 
cified ports. The> stipulated in their bills of lading that claims for 
short delivery should be made at tho port of Calcutta only, within 
one month after tho delivery, of any portion of the goods entered in 
the hill of lading. 1 

Held, in a suit against defendants for compensation for value of goods short 
delivered, that this was not an unreasonable stipulation, and that a 
claim made, on agents of tho defendants, who were authorized only to 
retain tho gonds, receive and freight, and give delivery, was not a 
sufficient compliance with tho condition. 3 Mad. 107. F&G 

(8) Bill of lading—Stipulation relieving shipowners from liability as soon as goods 
free of ship's tackle, and before delivery, if enforceable—Loss of goods after 
delivery to landing agent but before delivery to consignee. 

Where tho bill of lading provided that " in all cases and under all circums¬ 
tances the liability of the ship-owners shall absolutely cease when the 
goods are free of the ship's tackle, and thereupon tho goods shall be 
at the risk for all purposes and in every respect of the shipper or con¬ 
signee,” and tho goods were delivered overside into lighte* gnd taken 
to tho wharf and kept by a “ landing agent,” and then disposed of 
without the production of a lull of lading or a delivery order in fraud 
of tho persons entitled. 

Held —That there was no reason why the clause providing for cesaoc of liah : li- 
ty of tho ship-owner on tho goods being free of the ship’s tackle 
should not be hold operative and effectual although they might have 
boon lost before delivery to the persons Untitled. The stipulation was 
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2.—" May by special contract. ..liability "—(Continued). 

one which the partus we to perfectly free to make, unembarrassed hy 
any implied condition or any original underlying obligation^ such as 
exists when a ship-owner seeks to relieve hunsolf of liability to tho 
shipper in ease his vessol should bo found to have been unseaworthy. 
13 C. W. N. 733. H 

Seville. —They arc intermediaries owing duty to both parties-agents of tho 

. ship-owners as long as the contract of affreightment remains unex¬ 

hausted, agents for the consignees as soon as the bill of ladiug is 
produced with delivery order endorsed. (lbi<1.) I 

('.)) Ibid— Construction—River -Navigation in India—Difficulties or casualties of 
navigation. 

Plaintiff sued to recover the value of certain hides which were lost in defend¬ 
ant's Hat. The bill of 1 tiling contained, among other except ions, tho 
words “dilliculties or casualties of navigation and all and ovory daugor 
and accident of the river and navigation whatsoever.” In evidence 
it was proved that the Hit was destroyed bv some projection embed¬ 
ded in tho river. Held that tho casualty was comprised among tho ex¬ 
ceptions in tlyi bill of lading, and further that, having regard to the 
dangerous navigation of Indian rivers, parties entering into contracts 
of a similar nature should protect themselves by insurance l Ind. 
Jur, O. S. 125 ; 1 Hjde 233. J 

(10) Carriers—Foreign carriers—Applicability of law lex loco contractus — Com¬ 
mon law of England- Contract protecting carriers from liability -Legality. 

floods were carried on tho defendants’ ship from Calcutta to Madras under a 
bill of lading which con taint d a clause that the defendant company was 
not answerable for any fault or negligence whatsoever of tho Captain 
of the ship, nor of pilots, st-amen, or other persons on board its vessol 
m whatever capacity- On arrival at Madras tin* goods wero delivered 
hy tho defendants' servants in rain, and part of them were damaged by 
wot. The plaintiff claimed damages from the defendants for negli¬ 
gence and misfeasance in delivering the goods so damaged. 

Held, that the contract, having been made at Calcutta, whatever tho nation¬ 
ality of the defendants or their ship was, the law applicable to thorn 
was the lex loci contractus. Tho lex loci was the law of England, 
and the English law as to common earners applied to thorn. Undoe 
tho English law applicable to common carriers, tho common carrier 
might entor into any contract so as to protect himsolf, but it could 
bo done only by clear, definite and unambiguous words. Tho acts 
of the defendants’ servants in delivering the goods in rain insteftd 
of delaying delivery until the weather was fine, amounted only to 
negligence ar.d not to deliberate misfeasance, and, consequently, the 
defendants were protected from liability by the provisions contained 
in the bill of lading. 28 M, 400. K 

(11) Si. 8, 8—Carrier! Act, 1888— Loss by accident -Negligence. 

Where a flat belonging to tho defendants, Carrying goods belonging to the 
• plaintiff, undor conditions printed on the back of a forwarding note 

signed by the plaintiff, one of which stating that they were not to be 
held liable tor accidents and for negligence was lost by coming into 
contact witjtasnag in the bed of a certain river, the existence of which 

9-E 
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2.~ tl May by special contract .... liability "—{Concluded). 

snag, could not have been ascertained by any precautions on the part 
o( the defendants, held (a) that the loss was not due to the negligence 
of the defendants, ( b ) that the forwarding note was a spocial contract 
within the meaning of the Carriers Act, (c) that the clause affording 
protection to the defendant from negligence was bad as being in con¬ 
travention of the Carriers Act. 17 C. 39. L 

(12) Liability of, for negligence and damage to goods— Bill of lading—Provisions 
as to exemption from liability, effeOt of. 

The goods (rice bags) belonging to the plaintifl were shipped in a steamer 
belonging to tho defendant company for delivery to the plaintiff’s 
agent at another port, and, on arrival at that port, wore placed by 
the Company on tho foreshore, whore, however, they wero destroyed 
under the orders of tho Municipal authorities, on the ground ,/hat 
they had bocomo damaged by rain and unfit for consumption. Tho 
condition in tho Bill of lading ran thus:—“In all cases and under 
all circumstances, tho liabihty’of tho Company shall abRolutoly cease, 
when the goods are free of ship’h tackle, ar.d, thereupon, the goods 
shall bo, for all purposes aud in every, respect, at the risk of tho shipper 
and consignee.” In a suit by the plaintiff for rocovery of tho value of 
tho rice so damaged, held —per Subramnnia Aiyar, J. —The Com¬ 
pany, in landing the goods without precautions to prevent damage to 
them, failed to take the same care of the plaintiff's goods as a prudent 
person would, in similar circumstances, have taken of likegoods of his 
own, and the damage was, therefore, the result of the company’s negli- 
gonce. Tho condition in tho Bill of lading puts an ond to the Com¬ 
pany's liability as carriers, when tho goods leave tho ship’s tackle, 
but constitutes their subsequent possession, until delivery, as that of 
bailee. For, if it wore otherwise, tho Bill of lading might be con¬ 
strued so as to oxompt tho Company even from wilful misconduct on 
tho part of the Company's servants. [10 Q. B. 250, F ; 20 L. T. 704, 
Cons; 22 B. 181, II.] 30 M. 79 = 10 M.L.J. 573 - 1 M.L.T. 3G7. M 

Tor Miller, J. (contra)-The Company are amply protected, against all re¬ 
sponsibility, by tho tortus of tho Bill of lading and arc, therefore, not 
liable for damages. The general exception of nogligonco will apply to 
all stages of the transaction covered by tho contract, and is not re¬ 
stricted to that stage during which the goods are actualy in the ship. 
[13 B. 571, 10 C. 480, Compd.] {Ibid.) N 

But if there is a spocial clauso dealing with a particular state of the transac¬ 
tion, that must lie applied, to the exclusion of the general exception. 
[22 B. 184, Compd.] {Ibid.) O 

It has been frequently held that an exception against negligence is valid if 
clearly expressed. [10 C. 4£D, 13 B. 571, F.) 1 M.L.T. 387 = 16 M. 
L.J. 578 = 30 M. 79- f P 

(13) Agreement with Jute Company. 

A Jute Company shipped Bomo jute by a Steamer Company and agreed " to 
hold the Steamer Company harmless and indemnified from and 
against all claims which can be insured against 

Held, that the agreement did uot oxlend to loss arising from negligence or 
" criminal acts of the Steamer Oompanjjfci servants. 9 Ind. Cas. 364. Q 
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7. The liability of the owner of any railroad or tramroad constructed 
under the provisions of the said Aot XXII of 1863, for 
the loss of or daniago to any property delivered to him 
to bo carried, not boing of tho description contained in 
tho schedule to this Act, shall not be deemed to be 
limited or affected by any spooial contract; but the 
owner of such railroad or tramroad shall bo liable for 
tho loss of or damage to property delivered to him to be 
carried only when such loss or damage shall have been 
caused by negligence or a criminal act on his part or on that of his agents 
or servants. 

(Motes.) 

(1) Legislative changes. 

S. 7 (solar as it relates to railways) has been repealed by tho Indian Railways 
Act, 1890 (9 of 1890), Ch. VII, S. 72, Gonl. Acts, Vol. IV. R 


Liability of owner 
of railroad or tram- 
road constru c t e d 
under Act XXII of 
1863, not limited by 
special contract, in 
what caso owner of 
railroad ottramroad 
auswerablo for loss 
or damage. 


42) Nature of the section. 

By S. 7 owners of railroads and tramroads (unlike other inland carriers) arc 
not allowed to Jimifc tlieir liability as to articles not enumerated by 
• any special contract; but, on the other hand, they are liable for loss 
or damage only when it shall have been caused by uogligonco ; or by 
a criminal act on their part or on that of their agents or servants. 

® (See Section). 8 


8. Notwithstanding anything hereinbefore contained, every common 

earlier 1 shall bo liable to tho ownor for loss of or 

Common carrier lt . , , 

liable for loss or damage 1 to any property delivered to such carrier to 

damage caused by bb car riod where such loss or damage shall have nrison 

himself or his agent, from tho noghgonce 3 or criminal act of tho earner or 

• • any of his agents or servants. 


(Notes.) 

General. 

^1) 8. 8, Act III of 1868 and 8. 8 of the English Carriers Act compared—Steamship 


Companies—English and Indian Law 

Sko. 8 (Cap. C8) of XI Geo. 

IV & Will IV. 

' Providod also, and be it further enacted, 
that nothing in this Act shall be deemed 
to protect any Mail contractor, Stage Coach 
Proprietor, or other common carrier for 
Hire from liability to answer for Losb or 
Injury to ang goods or Articles whatsoever 
arising f rofa the felonious Acts of any Coach* 
man. Guard, Book-keeper, Porter, or other 
servant in his or their Employ, nor to, 
protect any such Coachman, Guard, Book-1 
keeper, or other servant from liability for! 
any loss or injury occasioned by his or! 

their own personal neglect or idisconducl. j 

• * 


SKO. 8 OK aot III OK 18G5. 

Notwithstanding anything hereinbefore 
contained, every common carrier shall bo 
liable to the owner for loss of or damage 
to any property delivered to such carrier 
to be carried, whoro such loss or damage 
shall have Arisen from the negligence or 
criminal act of the carrier or any of his 
agents or servants. 


[32 M. 94 (124, 1&8)]. 
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Act III of 1868 (the carriers act). 

General — (Continued). 

“ It is difficult for any one to read these two sections without comipg to the 
• conclusion that it is an emphatic repudiation by the legislature of 

the doctrine of English law that a common carrier may exempt 
himself from liability for the negligence of his agents or servants.” 
Per Sankarnn Nair, J. 32 M. 95 (125). T 

“ If wo follow the process of reasoning adopted by the English Judges and 
apply to the steamship companies the rules of law declared ^applicable 
to inland common carriers, thore is no reason why this principle 
embodied m Act 1*11 of 1865, 8. 8, should not be applied to them as 
a rule of justice and equity.” (Ibid.) U 

“It is impossiblo to hold that the law of common carriers in this respect is the 
same in India as in England.” (Ibid.) Y 

“ When the Madras (lovornmont suggested that the railway companies in India 
might bo allowed the same liberty as m England to enter into rodeon- 
able contracts, it was the opinion of Story quoted above and tho 
Amorican law that was expressly relied upon by Sir Henry Maine for 
not following tho English law.” (Ibid.) W 

“ The rule of English common law adopted in India before 1865 was, ns stated 
by tho Chief Justice and Hitter J.* (in IOC. 166), the,,rule which 
impoRoaupon tho common carrier the liability of an insurer.” (Ibid.)X 
“ There is nothing to show that the right of exemption by contract was ever 
recognised.” (Ibid.) ■ Y 

“ It was the attempt of the common carriers to do so that led to this legislation. 

Is there any reason why in tho absence of any legislation a difforont 
rulo should he applied to carriers by sea in deviation of the course 
followed by the English Judges.” (Ibid.) Z 

“ If we adopt the conclusion of Brett. J. — Liver Alkali Company \. Johnson, 
(L.R. 9 E*. 338) and Nugent v. Smith, (l C.P.D. 19 and 423) that the 
law relating to the shipowners who carry goods for hire whother by 
inland navigation or abroad is based upon a custom, which he traces 
to Roman law, by which no insurer’s liability attached to carriers by 
land, then we may possibly bo justified in treating such carriers on a 
difforont footing.” (thul.) A 

“ But this view has been strongly dissented from by Cockburn, C.J., in the Court 
of Appeal in Nugent v. Smith (l C.P.D. 19 and 428) and is not now 
accepted. On the other hand it is now settled beyond doubt that the 
liability of a shipowner is the same as that of a common carrier." 
32 M. 95 (126). B 

“ I am, therefore, of opinion that tho English common law that has been accept¬ 
ed in India is the law as doelared by Story and Lord Blackburn which 
is based on grounds of public policy applicable alike to England and 
India ; that its further development as to exemption by contract due 
to the Carriers Act of 1830 for loss due to negligence has not been 
accepted in India, but, on tho other hand, has been declared inappli¬ 
cable, it ought to be followed as a rule of justice, equity and good 
conscience in cases similar to those dealt with by the legislature in the 
absence of any circumstances to tho contrary, tho principles embodied 
iu Act III of 1865 ought to be followed. I am furthor of opinion Chat 
a rule of English common law ought not to bo followed when it is 
opposed to tho priuciples followed atid acted upon by the Indian 
legislature." (Ibid.) * C 
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General— 

“ Tho question hero is whether the contract exempting ft shipowner from the 
consequences of the uogligcnco of himself or his servants in noj; taking 
reasonable care or the care referred to in S. 151 of tho Indian Contract 
Act is opposed to public policy and is therefore void. See S. ‘25, Indian 
Contract Act." Pur Sankaran Hair, J. 32 M. Ill (120). D 

"I have already pointed out that I can see no consideration for this stipu- 

• lotion.’’ (Ibid.) E 

4 

“ It has been held to be unreasonable in the case of railway companies (Peel: 

v. Ninth Staffordshire Hail nay Company, 10 H.L.C. 473) and in 
Carvci's book it is admitted that the contract need not bo reasonable.” 
(Uni.) V 

“ If the obligation is imposed upon a common carrier for tho bonefit of the 
public, ho cannot claim exemption by virtue of an unreasonable stipu¬ 
lation.” (Ibui.) 0 

“ The reason why a common carrier is bound to receive goods tendered and 
the great responsibility of an insurer is imposed upon him is that 
necessity compels the owners of goods to trust him. This liability is 
• imposed upon him in the words of Lord Mansfield ‘to prevent litiga¬ 
tion, collusion and tho necessity of going into circumstances impossi¬ 
ble to bo unravelled ' ” (Ibid.) H 

11 As Best, C.J., puts it in Ruloy v. Home (5 Bing, Rep. 217 (220)) “ When 
goods arc delivered to a carrier, they are usually no longer under the 

eye of the owner.If the) should he lost or injured by tho grossest 

ncgligenco of tho carrier or his servants, or stolen by them, the owner 
would bo. unable to prove cither of the<-c causes of loss ; his witnesses 
must hi! the carrier’s servants, and they, knowing that they could not 
be contradicted, would exeu-e their masters and themselves.’’ 32 M. 

, 95 (127). I 

11 For tho above reasons it is essential that common carriers must in India 
also be subject to the English common liability and tho Privy 
Council have now placod the matter beyond dispute.” (Ibid.) J 

“ Whore the obligation is imposed he cannot get rid of that obligation by 
agreement, if it it) not reasonable, (Ibid.) K 

“ Tho Act III of 18G5 has declared that the common carriers governed by that 
Act should not be allowed to claim exemption for negligence by con¬ 
tract and so far as thoy are concerned any such provision would be 
illegal.” (Ibid.) L 

“ If tho English law applies a shipowner may get the signature of a cooly who 
brings the goods, to any document which wBl be treated as binding 
% on the cargo-owner, and this, in express terms, is prohibited by Act 

• III of 1865.” (Ibid.) * 

” The reasons given by Lord Ilolt Mansfield and Abbot, C.J., are, it appears 
to mo, conclusive to Show that it is against policy to allow a claim 
for exemption as tho one now put forward.” (Ibid.) N 

“ There is practically no freedom of choice, and tho persons when entrusting 
shipowners with their property are obliged to accept any condition that 
* may bo imposed upon them by the steamship companies,” (Ibid.) 0 
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General— (Concluded). 

“ The cargo-owners have no control over the servants, and it is only jright that 
the master and not the cargo-owner should suffer for the misuse of 
his powers by the sorvant as ha has armed him with those powers.” 
{Ibid.) p 

” The law which requiros care and diligence on the part of a carrier will, 
otherwise, be illusory in the case of Bteamship companies as everything 
is left to the servants.” (Ibid.) ’ Q 

” There will bo a tendency to lax supervision over the servants, and to make 
thoir selection depondant more upon cheapness than on efficiency.” 
32 M. 95 (128). R 

” Nothing is more easy than for tho carriers to call thoir servants as witnesses 

and to prove prima facie that the goods were protected in the usual 

way. Tt would then bo impossible for tho plaintiff to bring negligence 

or criminality homo to tho carriers although tho goods may not be 

forthcoming and no explanation given how the loss occurred.” (Ibid.) S 

« 

1 am quite alivo to the fact that, if possible, wo ought to follow the English 

law in this respect.” (Ibid.) , T 

* 

(2) Construction of ambiguous expressions. 

Ambiguous expressions employed by a company for tho purpose of limiting 
their common law liability have to be coustruod against the company. 
30 M. 79 (83). U 

A common carrior may protect himself from liability for deliberate acts of 
mischief of his servants if tho words are clear and unambiguous. 28 
M. 400. ¥ 

It lias been tho polity of the English Courts in dealing with exemption clauses 
to recogniso the distinction between tho insurance risks and tho 
carrying risks o! a common carrier and to construo then! as, not 
extending to carrying risks in tho absence of cioar words to that effect. 
In India where there is a statutory prohibition against exempting a 
carrior from loss arising from negligence or criminal acts, there is 
perhaps an even stronger reason for adopting this canon of construc¬ 
tion at any rate, within the limits implied by this prohibition. 15 
C.W.N, 226: Price v. Union Lighterage Co., L.R. (1903) 1 K.B. 750 
and on appeal L.R. (1904) 1 K.B. 412 ; James Nelson and Sons, Ld. 
v. Nelson Line (Liverpool ) Ld., L.R. (1907) 1 K.B. 769. W 

Tho above rule is not limited in its application to bills of lading. 1 fi C.W.N. 
226. X 

(3) Railway Company not affected. 

S. 8 does not affect the responsibility of a Railway Company. 17 <M. 446. ¥ 

it 

A plaintiff who has transgressed tho provisions of 8. 10 of Aot 18 of 1864, 
is not entitled to a decree oven though the defendant's servants havo 
been guilty as oarriers, of negligence or criminal aots within the 
meaning of S. 8 of Act III of 1868. (1879) Select Case Part X, No. 3$. Z 

f .—”Common Carrier.” 

See Notes under S. 2, supra. 



S. 8] 


Act III of 1863 (Tim CARRIERS act). 


37 


2.—"Loss or damage 

# Seo Notes under S. 3, supra. 

(1) Loss—Meaning of. • 

Loss in the Act means so that the things cannot bo found not loss from delay 
indolivery. Horne v. London die. By. Co., 10 Exch. 801. A 

The word * loss ” applies to a caso wbero thi loss is caused by the criminal act 
of the servants of a carrier. 5 M. 208 (212). B 

(2) Damage for breach of contract to carry goods—Notice. 

(a) Tbo damages recoverable for broach of contract to carry goods, must bo 
such as may bo reasonably supposed to have been in the contompla- 
tion of the parties at the time they made the contract os the probable 
result of the breach of it. Home v. Midland Ih/. Co., L. R. 8 C. 
P. 181 (137). C 

^ (6) Notice, that if tho goods do not arrive in tune they will bo thrown upon 

owner’s hands, is not such a notice of a lucrative contract by the 
. owner to cnahlo him to recover his loss upon the contract. Horne 

v. Midland By. Co., 8 0.1‘. 731. D 

(3) When special damage can be recovered. 

Whore tho object for which tho goods are forwarded is expressly brought to 
tho notice of the carrier or can reasonably be inferred by it, it is 
• liable for damagos naturally resulting from failure of the object. 

Simpson v. L and N. W. By. Co., l'Q.B.D. 274. B 

(4) Special damage when not recoverable. 

(a) Where goods are to be appliod to a particular object not known to the 

carrier, damagos which have arisen from failuro of tho object cannot 
be recoil red. Hadley v. lluxcndale, 9 Kx. 341. F 

(b) Where tbo carrier undertakes to carry goods in waggons of a certain kind and 

tho consignor docs not dclivor the goods to tbo Company bbcauso the 
a waggons arc not provided, but sells them on tho spot, ho cannot 

recover the difference between tho price at tho place where they were 
sold and tho place to which they were to have been carried, there 
being nothing to show that tho goods might not have been sent on by 
other means. Irvine v. Midland and (It. W. By. (lx.) Co., 6 L.R. 
Ir. 55. 0 

(5) Loss of contract. 

Nor can the owner recovor damages ho sudors, by reason of the failure of a con¬ 
tract with a third person to whom ho had sold his goods. Horne v. 
Midland By. Co., L.R. 8 C.P. 131. H 

(5) Hotel expenses. 

Nor-, in waiting for tho goods. Woodyer v. Q.W. By, Co., L.R. 2 C.P. 318.1 

(6) Peraotfltl expenses. 

But he is entitled to his—in inquiring for tho goods. Hales v. L. and N. W. 
By. Co., 4 B and 8. 6G. J 

(7) Action for loss of goods—Damages. 

(ft) In an action for tho loss of goods, the damages are, as a rule, the market 
value at the tfme and place where they ought to have been delivered. 
* * See Browne on the Law of Railway Companies, p. 301. K 
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2.—“ Loss or damage (Concluded). 

(b) If there is no market value, the price at the place of manufacture must be 

• taken as the measure together with the cost of carriage and a reason¬ 

able sum for imported profit, 0’Hanlon v. Gt. W. By. Co., 34 L.J. 
Q.B. 154. 

(c) If this test docs not apply, the value must bo taken to be the price at which 

tho owner has actually sold them under a contract. See France v. 
Gandal, L.R. 6 Q.B. 199. * M 

(<l) Or tho price at which the best substitute for the goods could bo supplied. 

Jhnde v. Liddell, L.R. 10 Q.B. 965 N 

(t») It appoars not to bo clearly settled whether, where there has been delay in 
delivery, and the market price has fallen in the interval between the 
timo when the goods ought to have been delivered and tho time when 
they aro delivered, tho difference in price can bo recovered.#. Tho 
Parana, 1 P.D. 452. 0 

(/) fn the case of land carriage, tho authorities appear to show that damages for 
depreciation of market price can be recovered. IPifsou v. Lancashire 

and Yorkshire Hy. Co., 9 O.B.N. S. G3. P 

« 

3. —“ Negligence — agents or servants. ’’ * 

[Soo notes under General, supra.] 

(1) Negligence. 

(ft) In Blythu. Tho Burminglum Water-works Company, (1856) 11 Exch. 781, 
Baron Alderson says :—“Negligence is the omission to do something 
which a reasonable man, guidod upon thoso considerations which ordi¬ 
narily regulate tho conduct of human affairs, would do or doing some¬ 
thing wlvch a prudent and reasonable man’would not do. Tho defend¬ 
ants might have been liable for negligenco if unintentionally they 
omitted to do that which a reasonable person would have dpno or did 
that which a person taking reasonable precaution would not havo 
done.” 13 Bom. L.R. 317 (3-1H). 12 Bom. L.R. 78 (84). Q 

(6) ” Negligence will not be a ground of legal liability unless tho party whose 
conduct is in question is alteady in a situation that brings him undor 
the duty of taking care.” 12 Bom. L.R. 73 (84). R 

(c) “The definition of negligence is the absoncc of care according to the cir¬ 

cumstances.” Per Willes, J., Vuiujhan v. TaffVale By.Co., 5 H. and 
N. G79 (687). ' g 

(d) " Tho confusion seems to have arisen in using tho word ‘ negligence ’ as 

if it were an affirmative word, whereas, in truth, it is a negative 
word ; it is tho absence of such care, skill and diligence as it was the 
duty • of the person to bring to tho performance of the work which 
he is said not to have performed.” Per Willes J., in •Grill v. Gen., 
Iron-Screw Colliery Go., L.R. 1 G.P. 600, * T 

(e) Negligence depends on the circumstances of each case. Ford v. L. and 

S. IV. By. Co., 2 F and F 730 (732). U 

(/) Negligence is a question of mixed law and fact. Met. By. Co. v. Jaekson., 
L.R. 3 App. Cas. 193. Y 

(y) “It is not, in many cases, practicable completely to sever the law from the 
facts.” (Ibid). * *W 
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3.- “ Negligence... .agents or servants (Continued). 

(A) “The Judge has to say whether any facts have been established by evi- 
** donee from which negligence may bo reasonably inferred ; th^ jurors 
have to say whether, from those facts when submitted to them, 
nogligonce ought to be inferred." Per Lord Cairns in (Ibid.). X 

(i) " Badley v. The London and North Western Railway Company, 1 A.P. 754 
(1876), where Lord Penzance in dolivonng the judgment of the House 
. of Lords lays down certain propositions of law whioh, he says, cannot 
be questioned." 

“The first proposition is that the plaintiff ih an action for negligence caunot 
succeed, if it is found by the Jury that he has himself been guilty of 
any negligence or want of ordinary care which contributed to cause 
the accident. And as a qualification to this proposition the next 
proposition laid down is, that although the plaintill may bavo been 
guilty of negligence and although that ncgligoTico may in fact have 
contributed to tho accident, yet if the defendant could in the roBult 
by the exercise of ordinary cure and diligence have avoided the 
misehiof which happened, tho plaintiff's nogligonco will not excuse 
him.” 13 Bom.L.R. 347 (348). Y 

(/) I Jfakelin v. The London and South Western Railway Company, (1866) App. 

Cas. 41, where Lord Watson, in tho course of his judgmont lays down 
tho law of negligence in the following words : 

* "It appears to me that in all such cases tho liability of tho defendant company 
must rest upon theso facts. In tho first place, that there was some 
negligent act or omission on tho part of the Company or thoir servant 
which materially contributed to the injury or death complained of, 
and in the next place that there was 110 contributory nogligcnoo on 
the part of the injured or deceased person. But it does not, in my 
opinion, necossarily follow that tho wholo burden of proof is cast 
upon the plaintiff. That it lies with tho plaintiff to prove the first 
of those propositions, docs not admit of dispute. Tho mere allegation 
or proof that the Company were guilty of negligenco is altogether 
irrelevant. They might be guilty of many negligent actBor omissions 
which might possibly have occasioned an injury to somobody but bad 
no connection whatever with the injury for which redress is sought 
and therefore tho plaintiff must allege and prove not merely that 
they wero negligent hut that the negligence caused or materially 
contributed to his injury." (Ibid.) Z 

(2) Gross negligence- 

The carrier is protected by 8. 1 of the English Carriers Act, 1830, even if thcro 
is —Hinton v. Dibdin, 2 Q.B. 616. A 

8tory doflnes “ gross negligence ” to be the want of such care as a prudent man 
would tako of his own property (S. 11). Best, J., in Batson v, Donovan 
(4 B. & A. 30) and Dallas, C.J., in Duff v. Iiudd (3 B. & E., 182) givo 
a Bimilar definition, or in other words, tho degree of cate is similar 
to, if not the same as, that required to be taken by a bailee by 8.151 
of the Indian Contract Act. 32 M. 95 (123). B 

(3) Negligence—Liability for Injury. 

A carrier is liable for injury sustained to goodB committed to his care, if ho 
* * has been guilty of gross negligence. Bourke 0.8. 39< G— E 

30 —F 
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3. - ••Negligence _ agents or servants ’’—(Continued). * 

(4) Negligent conduct of servants of carrier. 

Where, lot want of bestowing due care, loss results, it is immaterial whether 
the nogligenco be imputable personally to the biilco or to his servants 
or agents. Per Lord Campbell in Dansey v. Richardson, 3 E. and B., 
144 (1GG). * 

(5) Degree of care required. 

The-is not that which tho •bailee as a fact exorcises over his own goods 

similarly situated with goods bailed to him See 11 M. 459 (466). G 

DEO KICK OF CARE REQUIRED BY A CARRIER. 

(а) As to-see '26 G. 398 (P.C.)-26 I.A. 1-3 C.W.N. 145. Seo, also, 22 

A. 361; 9 A. 398 ; 17 B. 723. H 

(б) On the appellants failing to account for the loss of a largo amount ofrjoal 

entrusted to thorn, hold, that they were liable. 22 M. 524. I 

* 

(i) (i) “The Court has, in dealing with cases uuder S. 151, Contract Act, to 
determine what a man of ordinary prudence would havo done with 
his own goods under tho circumstances.” Seo Indian Contract Act, 
by Cunningham and Shepherd, 8th*Ed., p. 338. 

(li) “It must, therefore take into consideration, tho state of society, the 
ways of life, and danger peculiar to the times, as well as tho apparent 
naturoof the-subject of the bailment, and the degree of care which it 
scorns to require.” (Ibid.) 

(6) Ship-owner not taking precautions—Liability. 

A ship-owner not taking precautions to put down a fire in tho ship is guilty of 
negligence. ' 3 li. 120 ; 26 C. 398 (P.C.) ; 15 C.W.N. 226. J 

(7) BUI of lading—Declaration of value and nature of contents. 

A was the consignee and holder of a bill of lading signed by B at Bolnbsy, as 
master of the steam-vessel John Bright, for the safe carriage and 
delivory of a box addressed to A, which in fact contained diamonds of 
tho value of Its. 11,670, threo rubies, and throe emeralds, in all of tho 
value of Rs. 15,940. On the face of tho bill of lading is issued subject 
to tho following conditions. “ Ono condition was that a written 
declaration of the contents and valuo of tho goods is required by the 
owner, and must be delivered by the shipper to the owner’s agents 
with the bills of lading. A wrong description of contents or false 
declaration of valuo shall release the owner from all responsibility in 
caso of loss, otc. and the goods shall be charged double freight on the 
roal value, which freight shall be paid previous to delivery.” The 
declaration in this case was contained in the following letter from the 
shipper to the agont of the shipowner :—“ Dear Sir,—Be good enough 
to givo me an order for a small box containing diamonds' t'- the valuo 
of about Rs, 14,000. to bo shipped on board the steamer John Bright 
for Calcutta. Yours, otc.” Tho box was lost by the negligence of 
B or his sorvauts. In a suit by A to recover ” the value of the goods, 
pis., Rs. 14,000,”— Held that all the shipowner was entitled to-was 
that the shipper should make a declaration of what bona fide he 
believed to be tho value. The declaration as to contents was not 
vitiated by the omission to enumerate all the difierent species 61 
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* 3-—“ Negligence... .agents or servants "—(Continued). 

articles contained in the hox. Upon tho evidence, the declaration 

• as to the value and nature of the contents was bona fide ; therefore A 
was entitled to recover the value of the diamonds lost. 2 lad. Jur. 
N. S. 305. , K 

( 8 ) Contract of carriage—Excepted rlaka—Construction. 

The (lunges Manufacturing Co. Ltd., had entered into an agreement with a 
number of Steamer Companies, the defendant carrying company 
amongst thorn, to have all Choir jute carried from certain ports by one 
or other of the Steamer Compimes for a term of live years. Cl. 10 of 
tho agreement provided tint (he “jute coin pan v undertakes to hold 
the Steamer Companies harmless and indemnified from and against 
all el.unis which can be injured against and covered by an ordinary l*’. 
J’.A. Policy, that is to say, against claims for actual or constructive 
total loss only of the goods insured, and not against claims for partial 
loss and damage unless the vessel be stranded, sunk or burnt and tho 
Steamer Companies agree that they shall have no right to claim on 
the eirgo for general average.’! A consignment of 1,000 liAles of jute 
was shipped b>,one (bit. Ohakr.narty on the defendants Company's 
11 at “ licmro ” for delivers at the Jute Company's Mill, tho bill of 
lading being endorsed to the said Jute Company, it being stated on 
the ii.i< k thereof, amongst othor conditions, that “ the company will 
not '>•> liable for tho loss of or damage to any proporty delivered to 
them to be carried, unless such loss or damage shall have arisen from 
the negligence or criminal act of tlieir servants or agents : ” 

Held, on a construction of the agreement, that the exemption of cl. 10 did 
not extend to lo-s arising from the negligence or criminal acts of the 
carrying company. 15 C.W.N. 226- 38 C. 28- D Ind. Cas 364. L 

(<)) £ar»iers’ Act (HI of 1869), Ss. 3, 8 and 9 -Through booking of goods by steamer 
and rail-Liability of Steamer Company for loss during transmission by rail 
—Railway* Act (IX of 1890), S. 78. 

The plaintiffs consigned a parcel of silk article,* through tho India Oenoral 

— Steam Navigation and Railway Company, Ltd., for delivery at Khagra 

knowing that the articles would be carried m the first instance by tho 
defendant company, then by tho Eastern Bengal State Railway and 
then by the East India R;i!wa\ Coiupiny. They did not declare tho 
value of tho articles which exceeded Rs. 100 nor disclose the content* 
of the parcel, it was found that the goods were lost after they had 
been made over to the Eastern Bengal State Railway. 

Held —That tho agreement was in substance with both the. Steam Navigation 
Company and the Railway Companies and the former could not be 
• held responsible for the loss. 11 C.W.N. 1076. See, also, 11 O.W.N. 

* 1071. M 

“In this view I am supported by high authority in the Courts in England.” 
(Ibid.) ‘ II 

# In the case of Le Contour v. The London and South Western Ttaihoay Com¬ 
pany [L.R. 1 Q. B. 54 (1865)] which followed the case of Pianciani 
v. The London ami South Western Railway Company, 18 C.B. 226 

* • (1856), Cockburn, C.J., laid down tho law as follows : 
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3.—" Negligence....agents or servants "—{Concluded). 1 

“ Now it cannot bo disputed that the article in question was an article that 
came within the provisions of the Carriers’ Act; but it wansaid that 
< the provisions of the Act were not applicable to the case because the 

contract was one to carry not only to the terminus of the Railway by 
land, but also by water : and that such a contract being to carry 
both by land and by water, the contract was not divisible; and, there¬ 
fore, although the article was lost on land, that it was not within the 
terms of the Carriers’ Act. I think that that argument foils both on 
principle and on authority because tho point was directly before the 
Court of Common Pleas in the case of Pianciani v. The London and 
South Western Railway Company (see supra), in which the Court 
expressed the strongest opinion that the contract was divisible; and that 
so far as tho carriage by land was concerned, the Carriers’ Act would 
afford a protection and dofencc to the company in tho event of_ tho 
terms of that Act not being complied with, and I must say I entirely 
concur in the viow so taken and expressed by the Court. It would bo a 
matter of most serious inconvenience if companies established for the 
purposo of conveying goods by land, but having one of tho termini of 
their Railway connected with wator communication, should be pre¬ 
vented (as tboy would practically be) from affording the public the 
great accommodation which arises from being able to send goods to 
tho ultimate place of destination, the wator carriage included, without 
tho necessity of separate contracts with separate companies. It that 
accommodation were withdrawn from tho public, as it might be, so 
far as tho land carriage is concerned, companies were deprivod of the 
protection tho Act of Parliament affords, it would be a matter of very 
serious inooqyeuience and damage to the public ; and I see no reason 
why that damago and inconvenience should bo inflicted upon the 
public, at the same time that loss would accrue to the companies 
from not having the opportunity which they at present possess of 
making tho ontiro contract. I see uo reason why the contract should 
not be held to be divisible, and tho carrier protected so far as the land 
carriage is concerned by -the Act of Parliament.” {Ibid.) 0 


0. In any suit 

Plaintiffs in suits 
lor loss, damages, 
or non-delivery not 
required to prove 
negligence or crim¬ 
inal aot. 


brought against a common carrier for the loss, damage 
or non-delivery of goods entrusted to him for carriage, 
it shall not be necessary for the plaintiff to prove that 
such loss, damage or non-delivery was owing to the 
negligonoe or criminal act of the carrier, his servants 
or agents l . 


(Notes). 

[See notes under Ss. 6 and 8, supra.] p 

Reason (or amendment'of S. 9 of the Bill. 

The other amendment was in 8. 9 of the Bill and was not v absolutely 
required, but was adopted for the sake of clearness. It provided that, 
when a oustomer was suing a common carrier, the customer should 
only be bound to prove a contract or delivery and the non-delivery of 
the goods at their destination and then it would be for the carrier to 
prove that the-loss or damage took place under such circumstances as 
would relievo the carrier from responsibility. (See Proceedings of the 
Council.) (| 
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“ In any suit — agents. ” 

(1) Section in accordance with English Law. 

♦his is in Accordance with English common Law. Soo Ross v. Hill, 2 Com. B, 
890 ; Richards v. London, Rriqhton it S. C. Ry. Co., 7 Com. f). 85)9.Et 

(2) Section explained. 

S. 9 of the Carriers’ Act provides 11 that in any suit brought against a common 
carrier for the loss, damage, or non-delivery of goods entrusted to him 
for carriage, it shall not be noeossarv for the plaintiff to provo that 
such loss, damage, or non-delivery was owing to the negligenon or 
criminal act of the earner, his seryants or agents." 24 C. 788 (822).8 
In other words, tho loss of the goods is prim i facie evidunoe of the negligence 
or criminal act of tho carrier, his servants or agents, and, thereforo, 
if the carrior seeks to exempt himself from liability, ho must negative 
such privui facie evidence, that is to say, ho must provo that the loss 
^ was or must have been occasioned otherwise than by tho nogligenco 

or criminal act of himself, his servants or agonts, (Ibid.) T 

(3) Proof of negligence. 

• Ordinarily, upon a loss, damage, or non-dolivery, I he burden of proof is on tho 

carrier to show that ho exorcised exact diligence. Story on JJ. 674.T-i 
By S. 9 Act III of 1805 tho plaintiff need not prove that loss, damage or non- 
9 dolivcry was owing to the negligence or criminal act of tho carrier, 
his servants or agents ; hut nothing is said as to tho rulo where tho 
loss was owing to some other causes for which the carrior is liable. 
Sec Collett on Torts. U 

(4) Carriers—Suit for damages for negligence— Onus probandl. 

(n) In an action to recover damages for injury caused to tho goods by tho neg- 
ligenco of the defendant as a common carrier it. is not necessary for 
the plaintiff to give evidence of such negligence unless the defendant 
has shown that tho injury was occasioned by n cause which was 
within tho exceptions. Thon tho plaintiff would bo at liberty to show 
m • that there was negligence so as to deprivo the defendant of the lwnefit 

of the exceptions. 22 W.R. 39. V 

(b) In a suit for damages occasioned by a loss of goods delivered to a carrier, 

the plaintiff need not prove how tho loss was caused, but on proof o t 
__ the loss, the company is bound to show that the loss occurred under 

circumstances which would exempt a bailee from responsibility lor it. 
17 M. 446. W 

(c) In a suit against a carrior by a person who has given an indemnity note to 

free the company of “ all responsibility for any loss or damage what¬ 
ever arising under certain circumstances,” it is for tho defendant to 
show that the loss of the goods did not occur through tho negligence 
or misconduct of their servants, and that it is covered by the terms of 
of the note. Appeal No. 92, 26th April, 1879, D.O.B., part. X <31).X 

(d) If goods bailed have been lost, it lies on the bailees to show that they have 
• * taken as much oare of tho goods as a man of ordinary prudence 

would, and under similar circumstanoes, have taken of his own goods 
of a similar kind, and that the loss occurred notwithstanding such 
care. If the bailee fails to satisfy the Court on this point he is liable 
c for tho loss. 22 M. 624. Y 

(e) A Railway Company is not, like a common carrier, liable for not carrying 

safely. It is liable only for culpable negligence. In actions lot 

♦ * damages tot negligence against a Railway Company the onus is on 
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/.—■"In any suit—agents "—{Concluded). 
the plaintiff to prove negligence on the part of the Railway Company. 
5 and 6 M.L.J. 156. » Z 

•(/) The flat carrying jute having caught fire so that it had to be souttled, 
under S. 9 of the Carriers’ Act, it was held (in the absence of evidence 
to the contrary), that the loss was duo to the negligence or criminal 
act of the carrying company or its agents or servants. 15 C.W.N. 
22G. A 


10. No suit shall bo instituted # against a common carrier for the loss 
of, or injury to goods entrusted to him for carriage, 
i njury C to°be ^given unless notice 1 in writing of the loss or injury has been 
within six months. given to him before the institution of the suit and 

within six months of the time when the loss or injury 
first came to the knowledge of the plaintiff. 

(Notes). 

Legislative changes. 

S. 10 was added hy tho Indian Carriers Act, 1899 (X of 1899), S. 12. The 
original section was repealed by the ludiau Railways Act, 1890 (IX of 
1890). That section was as follows .• 

“Nothing in this Act shall affect tho provisions contained in tho ninth, tenth, 
and eleventh sections of Act No. XVIII of 1.854 (relating to Railways 
in India). ” 


/.—“ Notice." 

(1) Service of notice. 

“ In the Carriers Act there is no direction analogous to bo found in S. 140 of 
the Railways Act as to how tho notico specified in S. 10 is to be ser¬ 
ved. In tho absence of any statutory provision regulating tlie service 
of notico under S. 10, such service is properly made on tho oompany by 
a letter delivered to its managing ageuts addressed to them as such.” 
15 C.W*N. 280- * B 

(2) Steamship Company and Railway Company—Notice before suit. 

S. 10 of tho Common Carriers’ Act as amended by Act X of 1899 placed a 
Stoamship Company in the same position as a Railway, and mako it 
obligatory upon a person wanting to sue a Steamer Company to give 
notice of such suit within the lime mentioned in tho section. 8 C.L.J. 
192. C 


(MISCELLANEOUS). 

LIMITATION OF SUITS AGAINST CARRIER. 

I.—Art. 30, Limitation Act (IX of 1908). 


Description of suit. 


Period of limitation. 


1 Time from which period 
begins to run. 


Against a carrier for com¬ 
pensation for losing or 
injuring goods. 


One year. 


When the loss or in¬ 
jury occurs. 


N.B. —The limitation was reduced from two years to one by Act X of 1899, 
S. 3, which came into force on the 1st May, 1899. 
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(MISCEL LAN EOU 8)—( Continued ). 

# !•—Art. 30, Limitation Act (IX of 1008)— (Concluded). 

(1) Scope of article 30. • 

(a) Art. 30 of Act XV of 1877 (-- Art. 30, Act IX of 1908) applies only to suits 
for compensation for los.-, of, or damage to, goods arising from mal¬ 
feasance or non-fcas.wicc independent of contract. 8 M. 107 (110). D 
($) Act X of 1899 provides that " no suits shall bo instituted against a common 
carrier for the loss of, or injury to, goods entrusted to him foroarriago, 
unless the notice in writing of thu loss or injury has boon given to 
him before tho institution of suit, avul within six months of the time 
when the loss or injury first came to the knowledge of tho plaintiff. ” 
S. 2, Act X of 1899. E 

(2) % Carriera by sea. 

-uro within the purview of Ait. 30 of Act XV of 1377 even though they 

are not' common carrier,' for the purposes of tho Indian Carriers ' 
> Act (111 of 1H65), tho operation of which is confined to inland carriers. 

3 M. 107 ; 26 I). 562 1570)--4 Horn. I,.K. 447. F 

(3) Date of Jobs— Burden of proof. 

(а) The mere fact of tion-dolvvery of the goods on a certain date would not 

give riso to tho presumption that the loss occurred on that date. 
• 7 11. 178. Q 

(б) To have the benefit of Art. 30 of Act XV of 1877 tho earrior has to prove 

the actual date of tho loss, provided the plaintiff has givon itrima facie 
cvidcnco that his suit is not beyond the ponod of limitation prescribed. 
(Ibid.) H 

11.- Art. 31, Limitation Act (IX of 1908). 

"Description of suit. i limitation I ^ 1,110 * roin which period begins to run. 

1 ' 

i ! 

Against a carrier for com- One yoar. .When the goods ought to be delivered, 
pensation for non-delivery j 
of or dolay in, dcliveriug| 
goods. 


N.B.-(l) The limitation was reduced from two years to one by Act X of 1899, 
S. 3, which came into force on the 1st May, 1899. 

(2) Tho words “ non-delivery of ” introduced by Act X of 1899 have settled the 
controversy ou the point. For conflict of opinions prior to 1899, see 
3 M. 107 and 240; 5 M. 388; 7 B. 478 ; 19 13. 165 and 12 C- 477. I 

(1) Suit {pi?non-delivery of goods. 

A suit for damages for non-dolivery of goods is governed by Art. 81 and not by 
Art. 115, Limitation Act, because such a case is specially provided by 
Art. 31. 26 B. 562 = 4 Bom. L.R. 447. J 

• In the course of the judgment in the above case, Fulton, J, said—“We entirely 
agree in tho reasoning of Baylev, C.J., in 19 13. 165 and hold that tho 
Legislature having now ro-onacted by Act X of 1899, Art. 31, in a form 
* rather more comprehensive than l»o lore, there can be no reason for not 
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(MISCELLANEOUS)— {Concluded). 

II. Art. 31, Limitation Act (IX of 1908 )-(Concluded). 

# 

, giving effect to what appears to be the manifest provisions of the law. 

Had this amendment been made at the time wc think it probable that 
the difficulties felt by Justice h’erran as to the effect of Art. 80 would 
not have arisen. It is clear that this is a suit against a carrier for 
compensation. Art. 81, therefore applies and not Art. 115 which 
only applies to suits for compensation for broaches of contract not in 
writing registered and not specifically provided for in the Act. K 

13) Limitation Act (XY of 1877), Boh. II, Art. 31, as amended by Act X of 1869, 
S. 3—Carrier—Failure to deliver goods—Suit for compensation—Limitation. 

A suit against a carrier for compensation in rospect of goods sent through such 
carrier and not delivered is governor 1 , by Art. 31 of Sch. II of the 
Limitation Act as amended by S. 8 of Act X of 1899, and ned by 
Art 115. 13 C.W.N. 851. K-l 

SCHEDULE L 

Gold and Silvor coin. 

Gold and silver in a manufactured or unmanufactured state, 

Precious stones and poarls. 

a Jewel lory. 

Time-pieces of any description :1 . 

4 Trinkets. 

Bills and hundis. 

Currency notes 5 of tho Governinont of India, or notes of any Banks, 
or securities for payment of money, English or Foroign. 

Stamps and staiftpod paper. 

Maps ( \ prints, and works of art. ' . 

Writings. 

Titlo-deods. 

Gold or silvor plate or plated articles. 

Glass 7 . 

China. 

8 Silk in a manufactured or unmanufactured state, and whether 
wrought up or uot wrought up with other materials. 

Shawls and lace 9 . 

Cloths and tissues embroidorod with the precious metals or of which 
such metals form part 10 . 

Articles of ivory, ebony or sandalwood 10 . 

(Notes). 

1.—“Schedule." 

Schedule to Curriers’ Aot—What it contains 7 

Tho schedule to the Aot oou tains a list of articles of large value in small 
compass, corresponding with the list contained in the English 
Carriers’ Act. 18 Cal. 630 (626). L 
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2~“ Jewellery." 

Jewellery—Scope of the term. 

*Semblc. —“ The term jewellery includes tho jewel case m which the jewellery 
is contained IVr Martin li. I lender son v. L. and N. H r . Ry , Co., 
L.tt. 5 Ex. ‘JO. * 


3- — “ Time-pieces of any description- 


Chronometer. 


A—come.-, within the expression ‘‘tihie-picocs of any description." Le Contour 
L. nnd S I V.liy.. 35 LJ. 40. N 

4.—“Trinkets." 

Trinkets. 

(i») l\orv, id lek and agate bracelets, shirt-pins, common gilt nogs, broaches, 
® tortoise shell and pearl purse*, gold-chains for eye glass are . Bernstein 

v Du re while, f.C It. (N.S.) 251 0 

, {6) Hut Herman Silver fu/.eo boxes are not. (Ihui.) R 

S.—“ Currency Notes.” 

Currency potes, what are. 

This clause covers—. Currency notes art promises to pay, made by a person oil 
behalf of the (imerninont of India, although they are not included in 
• tlio definition of promissory note in S. 4, Negotiable Instruments Aot» 

for the. purposes of that Act. 73 l’.R. 1907. Q 


Maps. 


Glass. 


6.-“ Maps.” 

With their casts .no included in the term — Wyld v. Pu:hford, 8 M. and W. 

443. R 

7.--“ Glass.” 

(n) - Smelling bottles and llagons ire “ glass.” Bernstein v, BuxendnU, 0 

C.1MN.8.)-J51. 8 

(h) So also looking glasses. Owen v. Burnett, ‘2 Cr. and M. 368. T 

Silks In — materials. * ’ 

(1) Silk in manufactured state, etc., application of the terms. 

The terms “'■ilk in a manufactured state, etc.," m the schedule were not 
intended to apply to ,m> cloths in which hilk may be introduced, 
Where there is a large value of silk than cotton in the article it may 
lie held to fall within the above description of " silks, etc.” 6 M. 4‘JO.U 

fi) “Silk.” 

•(«) Silk watch guards are silk Bernstein v. Biueiulnle, CC.H. IN.S.) 261. Y 
(61 So also silk dresses. Flow / . v. S. K. By. <'<>■, Hi E.T. N.S. 329. W 

(c) So also silk tights and hose. Hnrl v. Bu.cendalc, <> Ex. 7G9. X 

(d) Likewise ari elastic silk webbing. Burnt v. Midland By. Co., 2 11 and 0. 

* 889 cited in 6 M. 420 (422J. ^ 

(e) A web known in-the trade as silk web having a silk face and composed in 

• • the proportion of 10 oz. of silk to 1.J oz. of India rubber and J oz. of 

31 —G 
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8.—“Silks In—materials ’'—(Concluded). 

Cotton, with relative values of 12 d 13J d (silk) to 7J d (India rubber 
# and ;i( <1 (cotton) was held to be silk within the meaning of "the Act. 

Bmnt v. Midland lly. Co., 2 H.L.C. 889. cited in 6 M. 420 (422) Z 

(8) Silk dhotee, value of silk—Evidence, question. 

(a) Whether certain cotton or other cloths woven up with silk on the borders 

or otherwise were “ silk ” within S. 3 of tho Act was held to bo a ques¬ 
tion of fact to bo docided on the evidence in each case. Serf 4 B.H.C. 
R 129. * A 

(b) Scmble .—The proper test for a Judge to apply in such cases is to deter¬ 

mine whether or not the value of silk wrought up with other mate¬ 
rials is more than half the value of tho fabric. If it be not, tho fabric 
cannot bo considered to be silk within the meaning of the Act. (Ibid.) B 

(4) Liability for lost articles- Uninsured goods. < 

The protection given by S. 3 of tho Act extends to tho whole parcel in which 
silk goods, such as mentioned in the schedule are contained, whether 
the rest of the parcel is composed of articles mentioned in the Schedule. 
Soo 11 Bom. L. R. 827. C 

9-” Lace.” 1 


Lace vestment. 

A—is a lacc. Trcadvnn v. 0. E. By., 37 L.J.C.L*. 83. 


D 


10— “ Cloths — sandalwood.” 

Reason for the insertion of these articles. 

'Tho lion'bio Raja Sahib Dyal Bahadur proposed tho addition of the following 
words to the third section : and tho carrier or his agent shall thereupon 
himself personally have such property examined or if that be impossi¬ 
ble shall have it inspected and tho seal affixed to the box or parcel in 
which such property is contained, and shall, on delivory thereof, rhow 
such seal to bo in tact. 

Tho custom now prevailing in the country was that, jewels and similar valu- 
able property wore either shown to the insurer when delivered over to 
him and by him when ho delivered them over in his turn, or that the 
seal was affixed to the box in which such valuables wore contained, 
was pointed out to him, and was by him shown to the party receiving 
delivery from him to be intact. For instance, shawls and such valu¬ 
able cloths were either packed in the presence of the insurer, or, if 
given over to him already packed, wore scaled, in which caso, the 
Raja >aid, the seals remaining in tact absolved the insurer from responsi¬ 
bility. 

The llon’blc Mr. Maine thought that tho Hon’ble Member had overlooked the 
fact that tho particular section referred to was one protecting the 
carrier, and enabliug him to compensate himself for increased risk by 
an enhanced rate of charge. A fraudulent declaration of value under 
the section by tho consignor would in no way bind tho carrier. 

The Hon'bio tho Maharaja of Vizianagram moved a* an amendment tho words 
“ cloths and tissues embroidered with tho precious metals or of which 
such metals formed part and Articles of ivory, ebony or sandalwood ” 
should be added to the schedule, ^he amendment was agreed to, [See 
Proceedings of the Council.] I R 
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and the alphabets in italics preceding the thick figures refer to tho eases 
having corresponding thick letters against them in those pages. 

2.—S. in Brevier Roman denotes the section. 

A 

Act, Carriers—Preamble, 6. 

Statement of objects and reismi- .1, ]i, 8. 

• „ Proceedings relating to tho Bill, 0, 6. 

,, Places whero Act has been declared to be in force, l), K, 8, 7. 

„ Legislative changes^ (>, 7. 

,, * Preserved in tact, 11, 8. 

„ Scope of the Act, K, 8. 

# Short title, S. 1, 18. 

Articles which must be declared under tho Indian, N, 22. 
lef XXIf of l iSnVf, In ro-spect of what property, liability of carrier not limited or 
aflecti'd by public notice carriers with certain cvinplions may limit liability 
by special contract, S. It, 27—33. 

Liability of owner of railroad or Irumroid constructed under, not limited by 
special contract.• In what ca“o owner of railroad or tramroad answerable for 
loss or damage, S. 7, 33. 

Act £1 lie/ liititi, 1‘ost Oj[)ict', Bailee for him—Negligence—Condition —Carrier—Convey¬ 
ance of goods by Government bullock tram, /;, 20. 

Act IX of 1690, liiiihcaji s, S. To. through booking of goods bv steamer and rail— 
Liability of Steamer Company for lo-s during transmission by rail, II, J, 34, 
25; M, 0,41,42. 

Agent, signing special contract—Roasou for alterations made, U, 27, 28. 

Common carrier liable for loss or damage caused by nogloct or fraud of himself 
or his, 8. 8, 33—42. 

Agreement , with jute Company, (f, 32. 

Ambiguous expression, Construction of, U—X, 36, 

Articles, within S. 1 of tbc English Carriers Act, 1830, X — 11, 22. 
not within S- 1 of tho English Carriers Act, 1830, I—M, 22. 
which must be declared under the Indian Act, N, 22. 

Valuable, not declared—Liability—Protection, Z, A, 24. 

Lo^ <JI valuable, English and Indian laws similar, N — 1\ 26. 

Liability for lost,—Uninsured goods, C, 48. 


Baijfe, and common carriers—Distinction—Liability, L, 8. 

for hire—Negligence —Onus of proof—Carrier—Daka carriage proprietor, F, 19, 
20 . * 

• for hire*-Ncghgcnce—Condition —Carriers—Conveyance of goods by Government 

bullock train—Poet Office Act, XIV of 1866, L, 20. 



a 


INDEX. 


« 

Bill of lading. Stipulation relieving shipowners from liability as soon as goods are free 
of ship’s tackle, and before dolivory, if enforceable - Loss of goods after deli¬ 
very to landing agent but before delivery to consignee, H , I, 30, 31. ♦ 
Cdnstruction—Biver —Navigation in India—Difficulties or casualties of navig¬ 
ation, J, 31. 

Provisions as to exemption from liability, eGect of—Liability of, for negligenoe 
and damage to goods, M—l', 32. 

Declaration of value and nature of contonts, K, 40, 41. 

Burden of proof, Carriers—Suit for damages for negligence, V — X, 43, 44. 

Date of loss, G, II, 48. , 

c 

Carriers, [Boo also Common Cahkikus] . 

Common carriers—Liability—Twofold risk of, M, 9, 10. 

Misdolivery, X, Y, 18. 

When non-delivery is excused, Z, A, IS. 

Action for non-delivery of goods, B, 18. 

Carrier contracts with owner of goods, C , 18. 

Who must sue under the contract to carry, D — F, 13. 

Contract—Want of privity—Two companies—Loss remedy, 11, IS. 

Conveyance of goods by Government bullock tram—Post Office Act, XIV of 1866 
—Bailee for hire—Negligence—Condition, L, 20. 

8. 1, English Carrier’s Act, 1830, Will. IV, c. 687, O, 23. 

If value declared, liable, D, G, 24. 

Absenco of special contract, liability of cases E, 30. 

Reasonable condition—Common carrier—Liability, F, G, 30. 
by sea, F, 48. 

Failuro to dohvor goods—Suit for compensation—Limitation—Limitation Act 
XV of 1877, Sch. II, Art. 31, as amended by Act X of.1899, S. 3, 46. 
Ohronometer, meafts what, N, 47. 

Common carriers, Law applicable to,—Contract Act (IX of 1872), I, 8. 

Contract Act not applicable—Reasons—S. 152, Contract Act (IX of 1872), J, v 8. 
Bailee and,—Distinction—Liability, L, 8. 

Liability—Twofold risk of carriers, il, 9, 10. 

Liability of, N, 10. 

Duties and responsibilities of,—English law, O, 10, 11. 

Obligation to carry, P, 11. 

Delivery to, <2, 11, 

Dolivery of article, R, 11. 

Liability of, attaches, when, S, 11. 

Liability begins when, T, 11. 

Liability ends, when, 17, 12. 

Liability under a contract to carry, V, 12. 

Proper address to be given, IF, 12. 

Route to be taken by the, X, 12. 
not entitled to know oontents, Y, 12. 

Defect inherent—Liability, Z, .4,12. 

Fragile goods. B, C, 12,13. 

Misdescription - Loss goods, D, 13. 

Non-liability as, E, 13. 

Consignee's claim—Carrier’s liability, F, 13.. 

Consignee’s delay in taking delivery, G, 13. 

Delivery of goods to carrier at consignor's risk—Delivery to consignee, I, 13. 
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Common carriers— (Concluded). 

Duty in case of absence, etc., of consignee, K. L, 14. 

Refusal of the consignee to take delivery of the goods, .V, N. 14. 4 

Consignee’s refusal to pay charge*-Detention of parcel. 0, P, 14. 

Time of delivery, Q—T, 14. 

Amount of time allowed to Iho consignee to unload and remove his goods, IT, 14. 
no insurer against all risks, K, 16. 

Naiqro of the obligation of, to carry goods, with safety, L—It, 16, 17. 

Duties and liallilitjos regulatod bv principles of English law, S, 17. 
defined, S. 2, 18. • 

Who is a, U —r, 18, 19. 

Explained, T, 18. 
who is, IJ— Y, 18, 19. 

Common ferrymen is a, Z —B, 19. 

• Owners of sea-going niorchantehips, C, 19. 

Owners of a ilcot of steam-ships (lying periodically along the coasts of British 
India, D, 19. 

Carriers by sea from port to port whether, E, 19. 

Daka-carriage proprietor—Bailee for hire—Negligoncc— Onus of proof, F, 19. 
Carriers, note to be liable for lovi of certain goods above one hundrod rupees in value 
unless delivered as such, S. 3, 21—26. 

Valuable article not declared —Liability—Protection, Z, A, 24. 

* For carrying such property, payment may be required at rates flxod by, S. 4, 
26, 27. 

Waiver of declaration, S. 27. 

The person entitled to recover in respect of property lost may also rocovor money 
pud for its carriage, S. 5, 27. 

In respect of \vhnt«property, liability of. not limited or affected by publio notice, 
with certaiu exceptions may limit liability by special oontract, 8. G, 27—88. - 
Law prior to 1865, V, 28. 

" dombined effect of Ss. 0 and 8 of the Act—Duties and liabilites of, govorned by 
principles of English Common Law recognized in Carriers Act, D, 29. 
Liability—Reasonable condition, F, (7, 30. 

Construction—River—Navigation in India—Difficulties or casualties of naviga¬ 
tion, J, 31. 

Foreign—Carriers —Applicability of law le.r loco contractus —Common Jaw of 
England—Contract protecting carriers from liability—Legality, A', 81. 
Liability of, for nogligence and damage to goods—Bill of lading—Provisions as 
to exemption from liability, effect of, M — P, 82. 
liable for loss or damago caused by neglect or fraud of himself or his agent, 8. 8, 
33—42. 

Gross negligence, difinition. A, D, 39. 

Negligence—Liability for injury, C, 39. 

Negligent conduct of servants of, F, 40. 

Decree of care required, O — I, 40. 

Contract of carriage—Excepted risks—Construction of agreement, L, 41. 
Plaintiffs in suits for loss, damages or non-delivery not required to prove 
negligence or Criminal Act, 6. 9, 42—44. 

• Suit for damages for negligence—Burden of proof, V—X, 43, 44. 

Notice of loss or injury to bo given within six months, 8. 10, 44—46. 

Compensation « Suit for—Limitation—Limitation Act XV of 1877, Sch. II, Art. 81, as 
amended by Act X of 1899, 8. 8—Carrier — Failure to deliver goods, K —I, 46. 
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t 

Consignee, Consignee's claim—Carrier’s liability, F, 13. 

-'a dolay in taking delivery, G, 13. 

Duty in case of absence, etc., of, K, L, 14. * * 

Refusal of the, to take delivery of the goods, M, N, 14. 

-’s refusal to pay carrier's charges—Detention of parcel, 0, P, 14. 

Consignment, under receipt note not signed by consignor, //, 13. 

Consignor , Consignment under receipt note not signed by, II, 13. 

Dolivory of goods to carrier at C msignor’s risk—Delivery to consignee -Carriers, 

I, 13. 

Omissions of, to declare valup and description of goods —C mtract to carry partly 
by stoamer and partly by rail, I, J, 16. 

Construction, of ambiguous expression, U—X, 36. 

of agroomont—Contract of carriage—Excepted risks, L, 41. 

Contract, Want of privity—Carrier—Two companies—Loss remedy, II, 16. 

In respect of what proporty, liability of carriers not limited or affected by public 
notice. Carriers with certain exceptions may limit liability by special, S. G, 
27-33. 

Roason for alterations made—Agent signing special, U, 27, 28. 

Liability limited by special, -Ss. (i and 8—English and Indian law, Y — C, 28, 

29. 

Abscnco of special, liability of carrier, K, 30. 

protecting carriers from liability—Legality—Carriers—Foreign carriers—Appli¬ 
cability of law her loco contractus— Common law of England, K, 31. 

Liability of owner of railroad or tram road constructed under Act XXII of 18G3, 
not limited by special contract. In what case owner of railroad or tramroad 
answerable for loss or damage, S. 7, 33. 

Damage for broach of, to carry goods—Notice, C, D , 37. 

of carriage—Excepted risks -Construction of agreement, L, 41. 

Contract Act (IX of 1S7~), Law applicable to common carriers?, I, 8. 

S. 152—Common carriers—Contract Act not applicable—Reasons, J, 8. 

Contract to carry, Liability undor a, V, 12. , 

Who must sue under the, D —F, 15. 

partly by steamer and partly by rail—Omission of consignor to declare value 
and description of goods, I, J, 16. 

Criminal Act, Plaintiffs in suits for loss, damages or non-delivery not required to prove 
negligence or, S. 9 42—44 ■ 

Currency notes, what are, Q, 47. 


D 

Damage, Liability for, to goods—Negligence, J, 13, 14. 

The person ontitlod to rocover in respect of proporty lost may also recover money 
paid for its carriage, S. 5, 27. 

Liability of, for negligence and, to goods - Bill of lading—Provisions as to exemp¬ 
tion from liability, effect of, ilf— P, 3‘2 

Liability of ownor of railroad or tramroad constructed under Act XXIJ of 1363, 
not limited by special contract. In what case owner of railroad or tramroad 
answerable for loss or, S. 7, 33. 

Common carrier liable for, caused by neglect or fraud of himself or his agent, 
S. 8, 33—42. 

for breach of oontracl to carry goods—Notice, C, D, 37. 

When special, can be recovered, E, 37- 

Speoial damage when not recoverable, F, G, 37. « 

Loss of contract, fl, 37. 
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Damage —(Conoludod). 

Action for loss of goods—Damages. K, 37. 

Pfaintiffs in suits for loss or nondelivery not required to prove negligence or 
Criminal Act, S. 9, 42—44. 

Suit for, for negligence—Burden of proof -Carriers, P -X, 43, 44. 

Declaration, of value necessary, Q, II, 23 

of valuable goods, essentials of, 6' -A, 23. 

Omission to declare value and nature of goods, effect of, 1', 23. 

Article not declared —Liability— Prutacliou, A, 24 
If value declared earner liable, D~U, 24. 

Omission to demand extra charge for valuation, Q, li, 28. 

Waiver of, 3. 27. 

of value and nature of contents —Hill of lading, A\ 40, 41. 

Definition, of “person”, ilf, 20. 

Driver)/, Consignee’s delay in taking, (I, 13- 

of goods to carrier at consignor's risk, to consignee—Carriers, 1, 13. 

Time of, Q — T, 14. 

Amount of time allowed to the consignee to unload and remove his goods, U, 14. 
i’laco for, V, IP, 14, 15. 


English Carnets Act (Ibliu), Principle embodied in, extended in 3. 3 of this Act, N, 21. 
Articles within S. lof the, A’— 11, 22, 

Articles not within S. 1 of the, 1 — M, 22. 

8. I, 0, 23. 

S. li of the, and the present section, IP, X, 28. 

3. Sand S. 8, Act I LI of 18G3 compared-Steamship Companies—English and 
Indian Law, T, 33—36. 

English Common Law, Combined eilcet of Si. Garni 8 of the Act —Duties and liabi¬ 
lities of common carrier governed bj principles of, recognized in Carriers Act, 
„ D, 29, 30. 


Foreign carriers, Applicability of law ter loci contractus —Common law of England— 
Contract protecting carriers from liability—Legality, K, 31. 

G 

Glass, Instances, S, T, 47. 

Goods, Carriers—Misdescription—Los?, D, 13. 

Delivery of, to carrier at consignor’s risk —Delivery to consignee—Carriers, 1, 13. 
Liability for damage to,—Negligence, J, 13, 14, 

Action for non-delivery of, D, 15. 

Carrier contracts with owner of, C, 15. 
sent on approval—Consignor to sue, G, 15 

Nature of the obligation of common carriers to carry, with safety, L—ll, 18, 17. 
Carriers not to be liable for loss of certain goods above one hundred rupees in 
value unless delivered as such, S. 3, 21—26. 

Formal notice of nature of, not necessary, P, 23. 

Declaration of valuable—essentials of, 8 — X, 23. 

Omission to, declare value and nature of, effect of, Y, 23. 

Uninsured, B, 24. 

Uninsured—Theft by Company's servants, C, 24. 

* Through booking of, by steamer and rail—Liability of Steamer Company for 
loss during transmission by rail— Railways Act, IX of 1890, S. 75, H, 1, 21,28. 
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Goods —(Concluded). 

Loss of, after delivery to landing agent but before delivery to consignee— Bill of 

£ 

Jading—Stipulation relieving shipowners from liability as soon as goons free of 
ship’s tackle, ami before delivery, if enforceable, H, I, 30, 31, 

Liability of, for negligence and damage to,—Bill of lading—Provisions as to 
exemption from liability, effect of, M —P, 32. 

Damage for breach of contract to carry—Notice, C, D, 37. 

Action for loss of goods—Damagos, K —P, 37. 

Suit for nnn-dolivery of, ,7, K, 45. • 

Liability for lost articles—Uninsured, C, 48. 

Government, Indian, -Pest Master General, J, K, 20. 

Conveyance of goods by, bullock train—Post Office Act, XIV of I860—Bailoe for 
hire—Negligence—Condition—Carriers, L, 20. 

Gross negligence, Defined, A, B, 39. 

H 

Hotel expenses, in waiting for goods, not recoverable, J, 37. 

> 

J 

Jwellery, Soopeof the term, M, 47. 

• 

L 

Lace, vestment is lace, D, 48. 

Limitation Act, XVof 1877, Art. 31, Sch. II as amended by Act X of 1899, S. 3—Carrier 
—Failure to doliver goods—Suits for compensation—Limitation, K-l, 48. 
Limitation Act, IX of 1908, Art. 30, 44, 45. 

Art. 30— Scope of, I), K, 45. 

Carriers by sea, F, 45. 

Date of loss—Burden of proof, G — H, 45. 

Art. 31, 45, 46. - 

Suit for non-delivery of goods, J, K, 45. 

Loss , scopo of tho expression, 0 — T, 21. , 

Delay from temporary loss, 17, 21. 

Delay, where no, V, 22. 
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THE 

MESNE PROFITS AND IMPROVEMENTS 

ACT, 1855 l . 

a 

(ACT XI OF 1855.) 


[Passed on the !>7th March, 1855.) 

HISTORICAL MEMOIR. 


Year, 


No. 
nf Act. 


Name of Act. 


How affected. 


I I 1 

1853 ; XI : Mesne Profits and Improve-! Rep. in part (locally). Act IV of 
i ments. 1 1H82. 


Preamble. 


An Act relating to mesne projits and to improvements made by holders 
»under defective titles in cases to which the English Law is applicable. 
WlIEUHAS it is oxpodient, in cases to which the English law is applicable, 
to limit the liability for mesne profits and to socuro 
to bona fide holders under defective titles the valuo of 
improvements ruado by thorn ; It is enacted as follows :— 

(Notes). 

• • " The Mesne Profits and Improvements Act, 1855." 

(i) Short title. 

Tho mosno profits and Improvements Act, 1855. Bee the Indian short titles 
Act, 1897 (XIV of 1897). A 


(2) Aet has been declared to be in force. 

The——"—in the whole of British India, except as regards the Scheduled 
Districts, by tho Laws Local Extant Act, 1874 (XV of 1874), 8. 8. 


It has boon declared, by notification under 8. 3 (a) of the Scheduled Districts 
Act, 1874 (XIV of 1874; to be in force in the following Scheduled 
Districts namely 


Sindh 

See Gazette of India, 1880, Pt. I, p. C72, 

West Jalpaiguri 

Do. 

1881, Pt. T. p. 74. 

The Districts of Hazaribagh. Lohardaga 
(now th£ Ranchi District, See Calcutta 
Gazette, 1899, Pt. I, p. 44), and Manbhum, 
and Pargana Dhalbhum and the KoRian in 
the District of Singbhum 

Do. 

1881, Pt. I, p. 504. 

Ifhe scheduled portion of tbe Mirzapur 
District 

Do. 

1879, Pt, I, p, 883. 

• Jaunear Baavar 

Do. 

1879, Pt. I, p. 882. 
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“ The Mesne Profits and Improvements Act, 1855 ’’—{Concluded). 

The Districts of Hazara, Peshawar, Kobat, 

Banna, Dera Ismail Khan and Dera Ghazi 
Khan. ((Portions of the Districts of Hazara, 

Banna, Dera Ismail Khan and Dera Ghazi 
Khan and the districts of Peshawar and 
Kohat now form the North-West Frontier 
Provinces, see Gazette of India, 1901, Pt. I, 
p. 867, and ibid., 1902, Ft. I, p. 575; but 
its application to that portion of the Hazara 
Distriot known as Upper Tanawal* has been 
barred by the Hazara (Upper Tanawal) 

Regulation, 1900 (II of 1900), Punjab and 


N. W. Code) 

See Gazette of India, 1886, Pt. I, p. 48. 

The Scheduled Districts of the Central 
JProvinoes 

Do. 

1879, Pt. I, p. 771. 

The Scheduled Districts in Ganjara and 
Vizagapatam 

Do. 

1898, Pt. I, p. 870. 

The District of Sylhet 

Do. 

1879, Pt. I, p. 631. 

The rest of Assam (except the North 


/ 

Lushai Hills) 

Do. 

1897, Pt. I, p. 299. 

It has been extended, by notification under S. 5 of the last-mentioned Act, to 

the Scheduled Districts of 

Kumaon and 

Garwal. See Gazette of 


India, 1876, Pt. I, p. 606. 

It has been declared, by notification under S> 3 (5) of the same Act, not to be 
in force in the Scheduled District of Lahaul. See Gazette of India, 
1886, Pt. I, p. 301. B 

(3) Legislative Changes. 

The words “ to mesne profits and ” in the Title and " to limit the liability oj 
mesne profits and” in the Preamble, together with S. 1, are repealed 
in places to which Aot IV of 1882, extends or is extended. See Aot 
IV of 1882, geo. 2. C 


1. No person shall be* chargeable with any rents or profits of any 

„ , immoveable property which he has bona fide paid over 

able with rent bona to any person of whom he bona fide held the same, not- 

fide paid to holder withstanding it may afterwards appear that the person 
under defeoti ve , , , j ^ 

title l, to whom such payment was made had no right to 

receive suoh rents or profits. 

(Notea). 

General. 

(1) Analogous Indian Law. 

(a) This seotion is almost word for word the same as S. 60 Transfer of 
Property Aot, 1882. That seotion runs thus: — D 

50. No person shall be chargeable with any rents or profits of any immoveable pro¬ 
perty, which he has in good faith paid or delivered to any person 
Rent bona fide paid of whom he in good faith held suoh property, notwithstanding 

to holder under de- it may afterwards appear that the person to whom suoh payment 
feotive title. 0I delivery was made had no right to receive suoh rente or 

profits. 
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General- (Concluded), 

Illustration. 

A !elm a field to B at a ront of Rs. 50, and then transfers the field to C. B, having 
no notice of the transfer, in good fath pays the rent to A. B is not chargeablo foith the 
rent so paid. 

(b) Compare also S. 100, para 2 and S. 130 proviso of the Transfer of Property 

Act, 1882. 

(c) It corresponds to S. 148 of the N.W.P. Rent Act. E 

(2) Analogous English Law. 

This section is drawn up in conformity with the Statute of Anne, 4 Anne G. 16 
S. 10 which similarly protects tenants in England. Sections 9 and 10 
of this statute run thus 

“ 9. From and after the first day of Trinity Term (1705) all grantR or convey¬ 
ances thereafter to bo uiado. by fine or otherwise, of any manors or 
reals, or of the reversion or remainder of any messuages or lands shall 
bo good and effectual to all intents and purposes without any attorn- 
ment of the tenants or such manors or of the land out of which 
such rent shall be issuing, or of the particular tonants upon whose 
particular estates any such reversions or remainders shall and may bo 
expectant or depending as if their attornment had been had and made.” 

“ 10. Provided, nevertheless that no such tenant shall be prejudiced or 
damaged by payment of any ront to any such grantor or oonusor, or 
by breach of any condition for non payment of ront, before notice 
shall be given to him of such grant by tho conusee or grantee.” F 

(3) Legislative changes. 

S. 1 is'rcpcalcd in places to which the Transfer of Property Aot extends or is 
extended. Sec Act IV of 1882, S. 2. O 

"No person—defective title.” 

(1) principle. 

Tho rule here enacted depends upon a rule of general jurisprudence, that if a 
person enters into a contract, and, without notice of an assignment, 
fulfils it to the person with whom be made the contract, ho is dis¬ 
charged from his obligation. Here tho same rule has been enacted, 
and express provision made, for the protection of the tenant, who 
bona fide pays rent to his landlord, having no notice of tho transfer, 
or of some flaw in his title. 23 C. 87 (101) (F.B.). H 

A tenant is not bound to canvas bis landlord’s title more than is necessary for 
his purpose. Indeed, any attempt to probe into secret flaws In his 
landlord’s title would in most cases hare tho effect of quickly deter¬ 
mining his own tenancy. He is, therefore, protected from being 
again made liable for rent if already paid by him to bis ostensible 
, landlord. But it does not giro to the payee the right to retain money 

• so paid, or debar tho person entitled to the money from recovering it 

from him. 23 C. 87 (101) (F.B.). I 

(9) Section wider than the English Statute. 

While the English Statute 4 Anne C. 16, S. 10 refers only to “ rents," this 
* section refers both to “ rents and profits ” and is thus wider In its 

operation than the Statute. The rule here enacted has a wider 
• * application than its English prototype whioh is limited to cases 
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No person .. ..detective title (Continued). 

arising only as bctwoen landlord and tenant, whereas the principle 
hero enunciated may equally well apply to co-sharers and,indeed to 
• any case in which profit*- may become realizable. 

Tho rule, again, is not only limited to rises arising on transfer, for the section 
is more general in its wording, and enunciates what may be regarded 
as a general equitable maxim, relating to the enjoyment of property. 
The question may bo looked at from the different aspects in which it may 
represent itself, hi::-, 

(a) in eases between landlord and tenant, protecting tho latter from having to 
pay his rent twice over; 

(/>) in eases arising on a transfer of property ; 

(c) its application to realization of protit-, hi a person in possession. J 

I. -Protection as to rent. 

(1) Payment of rent In advance. • 

* 

Ah regards protection as to rent it 1 - sullieicnt to sav that while tho tenmt is 
protected agunst bin mg to pa\ his rent twice over if he had pud it in 
good faith to his grantor, it is.also Hear that if ho has piid rent 
before it fell due, it could not be m fulfilment of the obligation 
imposed by the coven,ml to piv rent, hut is looked .upon in the 
shape of an idv.meo made to the landlord, with an agreement that 
on the day when the rent becomes due such advance shall bo treated 
as a fulfilment of the obligation to pay rent. If, therefore, iicfore 
that day, tin* landlord assigned the reversion, the receipt of the rent 
could not lie treited as a discharge bv the landlord, because by 
assigning the reversion before the rent fell due, he had partod with 
the power of giving such a dischorgo. 7)c Nichnlls v. Saunders, L.R. 
b G.l\ 581) (51)1); 1 i U.I’.L.R. Ob (fill). # K 

('2) Good plea against landlord and hts legal representative. 

As against the landlord and his legal person il represent, itives a tenant who 
pays rent m advance is secure because, as the rent becomes Sue,* the 
previous advance becomes actual payment. U C.P L.R. 05 (6G). L 

(3) Assignee not bound by paymont in advance. 

But if tho landlord should assign his rights, tho assignee will, by giving notice 
to the tenant before the-proper rent-dav to pay rent to him, become 
entitled to the rent then falling due. Ibid., citing I)e Nicols v. 
Sauiulers, 3D L.J.C.P. ‘21)7 ; Cook v Unerra, 41 L.J.C.P. 89. M 

(4) Tenant not discharged from further liability by payment of rent in advance. 

Under this section, as also under the English law, payment of rent boforo it 
fell duo, would not, discharge tho tenant from further liability, Cook 
v. Guerra, L.K 7 C.J*. 13-J. N 

In such a case it may bo said that, if tho tenant had waited, he might havo 
learnt of tho transfer. Such payment, moreover, is to bo looked 
upon as an advance made to the landlord. This scotidb.^it will be 
noted, would equally apply to eases whore there has been no transfer, 
in which case it would protect the tenant from liability on account of 
his landlord’s defective title. 'Indeed, any othor view might inflict 
an obvious injustice on the purchaser who bought the reversion on ( the 
faith that the rent was becoming due, but who would be defeated by 
a transaction between tho landlord ayad tenant of which he had no 
notice, De Nicholls v, Saunders, L.R. 5 O.P. 689 (593}. 0 
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\ 

l.—“ No person. . defective title ” -(Concluded). 

I —Prosecution as to rent—((.Winded), 

(5) One cannot be treated both aa a tenant and atreapaiser. 

(n) A mortgagee m possession once recognising a tenant aain lawful possession 
is estopped from subsequently treating him ua a trespasser. Hrteli v. 
Wrujht, 1 T.R. 378. p 

(6) Mere receipt of lent f>\ the mortgagee has been held to be sufficient to 
, creato an estoppel, U <\‘\. Hales, 7 lJing. 322 : I tut v. hurts. 13 M. 
and W. 241 ; Dw v. Gexntut, 10 Q.H. 9A7. Q 

II. Cases arising: on transfer of property. 

(1) On transfer of property. 

As regards cases arising-it is scarcch necessary to add that the tenant is 

only protected for payments mad * bona tide. R 

(2) Payment made In collusion with transferor. 

Payments made by the tenant either in collusion with Isis grantor or after 

. receiving notice of the right ol a third party are not protected under 

the section. Mat s v. Gallinmre. 1 Doug 279; Pope v. Ihijijs, 9 I), 
andC. 24fi; Cnpfc v. (luetrn. L.lt. 7 C.P. 1.12 ; (1894) W.lt. Act X 
• Rulings, p. t’i, 8.1). A. 822. g 

(3) Rent paid to mortgagee under threat of eviction. 

Tho tenant paying rent to the mortgagee under the lineal of eviction could 
set off such payment in answer to the claim for the rent by the lessor. 
Under hay v. Read. 20 (,>.11 D. 209 ; see also, ./ri/inwn v. Jones, 9 A. 
and E. 809; J inutile v. Campbell, 7 M. and (1. 38(i; Hickman v. 
Machm, l H. and N, 71f>. T 

(4) Plea of payment to former landlord. 

(i) Frame ok suit. 

A suit fo rent alternatively against the tenant, his previous landlord (the 
® vendor of the plaintid), upon the allegation by tho tenant that the 

rent for the year in question had been paid to the previous landlord, 
was held unobjectionable m form. 12 C. 550. U 

(ii) Form ok decree. 

Whore in such a case the Court finds that the tenant had in tact paid the rent 
to the previous landlord, in good faith, the transferee is entitled to a 
decree against the previous landlord his (vendor) for the amount paid 
. to bim. (Ibid.) V 

III.—To Realization of profits by person in possession. 

Mesne profits. 

Lastly, the doctrine promulgated in the section should be equally applicable to 
profits realized by a person in possession, as distinguished from tbe real 
owner, protecting payments made to a benamidar, or other Ostensible 
owner. In a suit for mesne profits or rent brought by the real owner 
of land against a person in possession, it is a good defence for tbe 
latter to aver that he had without notice of any adverse claim paid 
over the rent or profits to one, of whom he, in good faith, bad hold tho 
property although tbe latter had really no right to it. In suoh a case 
the real ownet will have no remedy except against the person to whom 
• payments had been made, h tick field v. Ready, 5 Chcb. 919. W 



Aot XI of 1888 (mesne profits and improvements). [8. 2 


Value of improve¬ 
ments made by bona 
fide holders under 
defective titles 
secured to them. 


2. If any person shall orect any building or make an improvement 
upon any lands held by him bona fide in the belief 
that ho had an estate in fee-simple, or other Absolute 
estate ‘ i , and such person, his heirs or assigns, or his 
or their under-tenants, he evicted from such lands by 
any person having a better title, the person who 
orooted tho building or made the improvement, his heirs or assigns, shall 
be ontitlod y either to have tho v^lue of tho building or improvement so 
erected or made during such holding und in such belief, estimated and 
paid or secured to him or them, or at tho option of the person causing the 
eviction, to purchaso the interest of such person in tho lands at the value 
theroof, irrespective of tho value of such building or improvement: 

Provided that the amount to ho paid or, socurod in respect of Stlch 

„ , building or improvement shall bo the estimated 

Amount how fixed. , , . , „ , . . 

value ‘ of tho same at tho time of such eviction. . 

(Notes). 

General. * , 

(1) Analogous Indian Law. 

S. 51 of tho Transfer of Property Act. 1882 practically reproduces the provi¬ 
sions of 9. ‘2, Act XL of 1885, 2 N.L.R. 34 (10). • X, 

That section ruus -thus :— 

&1. When the transferee of immoveable property makes any improvement on the 
property. believing m good faith that he is absolutely entitled 
thereto and he is subsequently evicted therefrom by any person 
having a bettor title, tho transferee has a right to require the 
person causing tho eviction either to have tho value of the im¬ 
provement estimated and paid or socurod to tho transferee or 
to sell his interest in tho property to tl.e transferee at tho then market value thereof 
irrespective of tho value of such improvement. 

Tho amount to bo paid or secured in respect of such improvement shall bo the esti 
mated value theroof at the time of the-eviction. 

When, under th. oirMm.Umo,. .taoMid, tho tmn.fcoo hoo pl.utod or«o„„o„ 
theproporty orop. „h,oh »ro proving „ho» ho i, ovictod thorotrom, ho i. optitlod t” 
such crops and to free ingress and egress to gather and carry them.” 

(2) Analogous English Law. 

(a) Cf. tho Improvement Land Act. 18G4, 27 and 28 Vic C. 114 v 

(b) Cf. also the Settled Land Act, 1882, 15 and 46 Vic r vi 1 , , * 

60 and 61 Vie. C. 80 V,C ‘ C ‘ 30< ’ as tended by 


Improve meets 
made by bona JUU 
holders under defec¬ 
tive titles. 


(o) Seo also 8. a of the Board of AgrkoUuro Aot, 1989, 5a and 63 V io 0 so l 

(3) Principle of tho station. v °' 30,A 

(o) Th» section is based upon the principle that he who will w * 

doequity. See Leyjk v, Dickel u, 15 Q B L J ^ 7 * ^ 

<6) *' A constructive notice trust may also arise whore ‘a pc rS0 n who , 
part-owner, noting bomi fide , permanently benefits \ . J 
repairs or improvements; for a lien or trust may arise inhisf * 7 
respect of the sum he ha« expended ui *nc\. , * “° 1 h,s favour m 

Snell’s Equity, pp. ,48, 140., v . OiZ'” 0 
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, General— (tWfwift/j. 

Jc) Thus although a person expending money by un.-tabo upon the property 
of another has no equity against the owner who is ignorant of and 
dul not encourage him in his expenditure yet if it were necessary for 
the true owner to proceed in equity he would only lie entitled to its 
assistance according to the ordinary rule by doing equity and making 
compensation for the expenditure, so far, of course, and ouly so far, its 
• tho expenditure was nocossan and has proved permanently benefi¬ 
cial. ” [Ibnl.) , Person \..Chu /,-> ei, -1 Hare '.17. D 

(d) “But a person will have no equity v>lib lavs out moriev on the property of 
another with full knowledge of the state of the title ; or who lays out 
money unnecessarily or improperly." Snell’s Equity, pp. I4H, MU ; 
lieimic v. Yount], tJ l>e (1. and J. and ()., l.Ki, liaiiisdenv. IJi/son, Ia.lt. 
1 ILL. 12!). g 

(■I? Scope of the section. , 

(a) In order that transferee, miking the improvement.-, may get the right under 
the section, the unit requisite condition i,, that he must have made 
the improvements believing in good f nth that ho is absolutely entitled 
to the land. 2 N.L.K 31. F 

(ft)» Tt has long been judicially settled (I! L It Sup Vul. O'lb) that the maxim 
of the English law “ (Juioiiiid in ledi/iniiut solo solo cedit ” has no 
general applieation in lndi i and even eases to which the English law 
as such was applicable, the Indian Legislature by Act XI of 186ft has 
departed from the above maxim in the eases specified in S. *2 of that 
Act. 14 M Ti.J. ‘2ft-‘27 M 211. 0 

(c) By Act XI of ISftft the Legislature made provision for mitigaliug tho rigor 
of the English law on this subject by securing to persons holding 
bona foie under defective titles the value of improvements made by 
thorn in eases to whieh English law is applicable. Hut by 8. 3 it was 
enacted that nothing in that Act should extend to any case in which the 
English law was not upplieiblo. B L It. (F.B.) Rulings 695 (697). H 

(5) Doctrine of Civil law 

According to the Civil law, if a person, building on the land of another, used 
bis own materials not knowing that the laud was not his own when 
the building was destroyed, ho could reclaim the materials, or if ho 
was in possession of the building could refuse to deliver it to the 
ownor, unless ho was indemnified for his expenses, at least so far as 
they had been incurred prontaoly to the owner of the soil. (Seo 
Justinian's Institutes by Bandars, Book ‘2 Tit. 1, para 30-Per 
Curiam). [Ibid ) ^ 1 

The Civil law carried its doctrine in cases of this sort much further, and 
allowed the purchaser or other person making improvements inno* 
cently and under the belief that ho was the true owner, compensa¬ 
tion for the benefit actually conferred upon the property. Dig. Bk., 
50 Tit. 17, I. 206. “ Jure nature aequmesl netninem cum alteries 
detrimento tt injuria fieri lacnpletiorem." A creditor was allowed 
lien lor meliorations (Dig. Bk. 12, Tit. 1, 1-25 ; 1 I)omat Bk. Tit. 1, 

S. 5, Arts. 5-7). J 

And Domat lays down as a general doctrine, that those who have spent money 
on improvements of all estate, have by the Civil law. a privilege upon 
those improvements, as upon a purchase with their own money. 

1 Domat Bk. 3 Tit. I, Para 5, Art. 7. K 



8 Act XI of 1858 (mesne profits and improvements). |i. 2 ^ 

1 ,—“ Bona fide In the belief.” 

(1) Bona tide belief—Meaning. 

"a bona fide “ belief” under this section means not only acting honestly and 
fairly but includes due enquiry. 13 C.W.N. 931. I* 

(2) Bona tide U equivalent to honesty. 

The term ” bona fide" appears to be used merely as an equivalent for honesty. ' 
Bee 2 N.L.R. 34 (41). * M 

(3) Mistake of law Bona tides .. 

A party who acts under a mistake of law, may still act bona fide within the 
meaning of the section. 17 M.L.J. 9-1 M.L.T. 433=30 M. 197. N 

(4) Good faith -Negligence In Investigating title. 

Good faith within the meaning of this soction is not necessarily proclude<J,by 

' facts showing negligence in investigating the title. To hold other¬ 

wise would bo to exclude a very largo class of cases from a rule which 
is based on obvious consideration of justice. 6 M.L.T. 284. 0 

(5) Person making improvement must have bona fide belief as to his title. 

(o) Tho foundation of the right to compensation is the erection the build¬ 
ing or tho making of the improvement by tho trespasser in the bona 
fide belief that he had a title. If he has not such a bona fide belief, 
he is mere trespasser, lie spends his money at his own risk and can 
claim no compensation. 3 C.L R. (195, 196). p 

<(') If a person has made improvements in good faith as a bona fide occupant of 
the land and in the bolief that tho land is his own, he may be entitled 
in equity to recover the value of the Improvements. 3 C.L.J, 616 = 10 
C.W.N. 765 -33 C. 1119 citiny 2 Story 478., q 

(t) Where a stranger builds on the land of another knowing setting up a mani- 

fcstly false title thereto, mere delay cannot bo regarded as sufficient to 
deprive him of his legal rights to eject tho stranger. 1 A. 92. * R 

(6) Question of bona fide is a question of fact. 

Tho question whether the transferee of immoveable property believes bona fide 
that he is absolutely entitled thereto is a question of fact SO M 
197 = 17 M.L.J. 9 -1 M.L.T. 433. * g 

(7) Absence of bona tide belief may be inferred from circumstances. 

Absence of bona fide belief on the part of the defendants that thev wore building 

on land to which they had a title may be inferred from circumstances 
3 C.L.R. 195 197). roumswnoes. 

T 

(8) Conscious avoidable of enquiry. 

Where a person consciously avoids making an enquiry though he may be said 

on ihc L, m,. 

"W 

2.—*' That he had ,. .absolute estate. ’ 

(1) 8actlon wider than English law. 

(u) Under the law hi England, to raise an equity in favour of a stranger Uhild- 

iug on another’s land, two things are required. 

First That the person expending the money must suppose that he is build¬ 
ing on his own lend. 



s. a] Act XI, Of 1888 (mesne profits and improvements). 9 

' “ That he had—absolute estate *'—( Concluded), 

Secondly That the real owner, at tho time of the expenditure mtysfe know 
that the land belongs to him and not to tho person expending the 
monoy in the belief that he is the owner. Per Lord Cntnworlh, L.C. 
in Ramsden v. Dyson, L.R.H.L., V2d (HI) ; 1*2 M. 3‘20; 9 N.L.R. 34. V 

(b) But under this section the second condition mentioned above is not nocee* 

. sary to claim tho benefit of the section and the real owner need not 

know at the time of the expenditure, that tho land belongs to him as 
required by English law The sivtion requires merely that the per* 
son effecting improvement sh ill hive made tho improvements bona 
fide in tho belief that he uab^olmuly on titled totho property. 3 N.L. 
R. 34 ; B.L.R. F.B., Sup. Vnl. 595. W 

(2^ Reasons for the rule. 

(u) " For, if a stranger builds on m> land knowing it to be mine, there is ne 
principle of equity which would prevent my claiming the land with 
the benefit of all tho expenditure nude on it. Thore would be noth* 
ing in my couduct, active or passive, making it inequitable in me. 
to assert my le^al rights.” Per Loyd ('ransuvrtk, L.C. in Ramsden V. 

• Dyson, L.R. 1 ILL. 129 (1 tl) ; 2 N.L.K. 4 ; 2 N.L R. 34 ; ‘20 B. 998.X 

(6) 11 It follows as a corollary from these rules, or perhaps it would bo more 
accurate to say it forms part of them, that if my tenant builds on laud 
which ho holds under me, ho does not thereby, in the absence of special 
cicuinstances, acquire any right to prevent me from taking possession 
of tho land and buildings when the tenancy has determined. He 
knew the extent of his interest, and it was his folly to expend money 
upon a title which ho knew would or might soon come to an ond.” 
Ubid.f X 

3 —“Shall he entitled. ” 

(if Right to compensation for improvements on ejectment—Act XI of 1853, B. 9. 

A purchaser at a sheriffs sale w.i» not entitled to compensation under Act XI 
of 1855, S. 12, for improvements to the land during his occupation if 
ho had relied solely on tho bill of salo. Hourko O. C. 159. Z 

(9) Bona fide purchaser—Inquiry as to title—Act XI of 1855. 

„ A person did not become a bona fide purchaser within the meaning of Act XI 
of 1855, unless he had inidc all reasonable enquiries as to the title. 
Enquiries from neighbours were not sufficient. When therefore a 
purchaser who had bought property ou no further information than be 
could obtain from neighbours was ejected by one who showed a better 
title. Held that he was not entitled to compensation under Act XI 
of 1855. Cor.. 41. A 

• 4.—“Amount to be paid . . .estimate value." 

(1) Measure of compensation. 

The value of the improvements should not be calculated upon their capitalized 
value, or upon the basis of the return they are likely to return but 
# upon their fair market value at the time of the surrender. The 

value must however be" estimated ", that is. calculated upon some 

• intelligible bosiB, taking into consideration the prime cost as well ae 
the time trouble or labour expended thereon. 
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4,—"Amount to be paid—estimate value ’’—(Continued). 

In abort a oorrect < alcnlntum involves solution of tho question: “ what was the 
valuo of the improvements at tho time of the institution of the eject¬ 
ment suit ? In computing compensation a good deal must nocessarily 
be left to conjecture." As their Lordships of the Privy Council observed- 
“It is quite true that in alt valuations, judicial or other, there must 
be room Tor inferences anil inclinations of opinion which, being more 
or less conjectural, arc difficult to reduce to exact reasoning or to 
explain to oiliers, , Kveiy one who has gone through the process is 
, aware of this lack of demonstrative proof in his own mind, and knows 

that every expert witness called before him has had his own set of 
conjectures, of more or les-i weight according to his experience and 
personal sagacity. 

In such inquiry as the present, relating to subjects abounding wffh 
uncertainties, and on which thete is little experience there is more 
than ordinary room for guess work mid it would bo very unfair to 
require an exact exposition of re.isn is for the conclusions arrived at. ” * 

iic. n. i (ii) (P.c.), B 

(■1) Market-value as a measure of compensation. 

(«) The term “market-value" is used hi the courts in three distinct souses: to 
denote (l) current price , [see /bum v. Fiddler, 12 N.Y. 40 ; Cliquot's 
i 'hiuiifiiKini' U Will, (V K.) 111 .] (1) Cash value; [sec hnwrerttc v. 

Iloston (111) Mass. 12(1,)] (.1) The measure of recovery. [See Read v. 

<). >iif./ M. liy, Co., 126 Ilf. 1st] [See Harvard Law Review, 1910.] C 
(h) In this last sense, the term ohetotish means nothing. (Ibid.) 0 

(r) By cash value is meant the cash sum for which the property in question 
could probably lie sold h> the miner, making reasonable efforts, and 
taking reasonable time to effect a sale. (Ibid.) E 

(d) It is sometimes expressed as the price the properly "would bring at a iair 

public sale, when one party wanted to sell and the other to buy.” 

(S ’c l./uncvre v. Uoslan, 119 Ms^'s. 126,} {Ibid.) F 

(e) It would seem le-s confusing to confine tho term "market-valuo" to the 

current pi ice m the vicinity at the time the property is to be valued. 
(Ibid.) q 

(f) It is generally so routined when chattels are the subject of valuation. 

(Ibid). H 

(<j) Kut assuming that there is not current price, the detormination'of value 
becomes a complicated question. The law as to chattels is fairly 
definite to the effort that the cost of reproduction, or the original cost 
with deduction for depreciation, where practicable, shall govern. 
[Mather v. American Kiprcs* Co., 13b Mass. 55 [plans of a house) ; 
Starkey v. Kelly, 50 N. \ . C/7 (household furniture). Sot Simpson v. 

K. V ..V. H. if H.R.R., 38 N.’N ,S. 311 (Wearing apparel); Healdv. Me- 
Oaten, 15 Daly (N.Y.) 233, alhruied, 117 N.Y. 643 (electrotype plates) ; 
Wavisley v. A this Steamship Cot, 50 N.Y. App. Div. 199, reversed on 
another ground, 168 N.Y. 533 (Photograph negatives). Conversely, 

If there is a current price, evidence as to oost, etc., is inadmissible. 
AUhvuse v. A Ivor d, 28 Wis. 577 ] (/bid.) | 

(h) Strictly there can be no current price on a traet of land, because there are 
no two tracts exactly alike. (Ibid.) j 
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S. 2} Aot XI of 1855 (mesne profits and improvements). 

^ “ Amount to be paid .... estimate value ”— {Continued), 

(l) Consequently, in the majority of condemnation proceeding* courts ar* driven 

to determine market value in the sense of cash value. The test of ossh 
value ia the bid of a reasonable wjlliug \ u>er who has m mind certain 
elements of valuation, such as prices paid at sales of similar property, 
[Denham v. Dunbar, 103 Mass. 365, Patch v. Poston, 146 Mass. 52. 
The similarity between the properties must be alVuinatively shown. 
Cummins v. D.M. if St. L. lly Co , 03 L A. 397. In Pennsylvania evi¬ 
dence of sales of similar property is inadmissible, RailroJd Co. V. 
Patterson, 107 Pa. St. 461. See also Stinson v. C , St. P. < t jit, lly., 
‘27 Minn. 284], any lisa to which the property is reasonably adopted, 
Boom Co v. Pat lei son, US U S. 403. (A recent case strikingly Illus¬ 
trates that an improbable use will not be considered. A owned an area 
of land over which H had an easement of light, air, and access. The 
city condemned it for street purposes. A and 14 joined m a suit 
demanding tho full current viliu* of the land. IPs casement was not 
materially damaged. The amount demanded involved the valuation 
for use wiili oasement removed t.«* , for building purposes. Tho pros- 
ppet of IPs releasing the enaemont was improbable. Hold, that tho 
plaintifls are not entitled to the compensation demanded. Boston 
chant bin oj common' v. Huston, C. S Sup. ('t. April, 4, 1910.] 
Original cost, [Brownv. Cnhtmenl River Ry, Co., 1 '25111. 600; St. 1,. if 
S />'. Ry. v. Smith, 1‘2 Ark. 265 Original cost is of verying weight as 
evidence of cash value . unices the purchase was r>cent, the evidence ia 
inadmissible. Lauqrmt v. Cliinmo, 2(X) III. 60], cost of reproduction 
of improvements depreciation. [See Gloucester I later Co. v. Gloucester, 
17P Mass. 365] “going concern’’ value (Ibul.) and the like. ( Ibid ) K 

(j) Where thero*are buildings on the land an important element to be consi¬ 
dered is the cost of reprodution. tlbul ) L 

* (/,-) As to when such evidence is admissible, the law is in some contusion. 

Where a city is condemning a water plant, reproductive cost is usually 
the controling, if not the only basis of valuation. [See Kennebec 
Water District v. Wa term lie, 97 Me. IH5 ; Newbnryport, Water Co. v, 
Xeu'btn ypart. 163 Mass. 541. Gloucester Water Co. v. Gloucester , 
supra]. {Ibid). M 

(f) But tho New York rule has been that it m inadmissible in evidence [Matter 
of Simmons, 130 N.Y. App. Div. 350, aflirmed, 195 N.Y. 673] except, 
possibly, in cross-examination of an expert on real estate values. 
(Ibid). H 

(m) This rule, however, seems unnecessary ; for the jury is as competent aa 

the expert to determine whether the cost of reproduction would 
• influence the bid of the imaginary reasonable buyer. (Ibid). O 

a 

(n) And in a recent New York eminent domain proceedings, direct evidence of 

the reproductive cost.of tenements on the premises was hold admissible. 
[Matter of Blackwell's Island Bridge, 91 N.E. 278 (N.Y.).] (Ibid.) P 

( 0 ) The Court adopted as the sole test, whether the structures were so adopted 
to the land as to increase its value proportionately to the cost of the 
• structures. This is but another way of stating the Imaginary reasonable 
buyer test. (Ibid). Q 
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4.—"Amount to be paid.... estimate value "—(Concluded). 


, ip) ^ may be supposed that an eooentrio milliocaire has built an Expensive 
country establishment distant from any fashionable resort or transport 
tation, so that no reasonable buyer would conceivably pay anything 
like the amount expended. (Ibid). B 

(?) Suroly a railroad condemning the property could not limit oompensation 
to the enhanoed value of the land in the eyes of a business man ; it is 
submitted that reproductive cost should hero also be evidence of value. 
{Ibid). . g 

* ( r ) Although the exaot problem seems not to have arisen. [8ee Wall v. Pl&yy, 
1GU Mass. 308] it oauses one to doubt the infallibility of the reason* 
able buyer test. [Ibid). j 


Aot to apply only 
<*o oases governed by 
Engliab Law. 


8. Nothing in this Act contained shall extend*»to 
any case to which the English law is not applicable. 
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